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THE 


T O 

RIGHT HONORABLE 



Official Principal of the Arches Court of 

9 

Mafter, Keeper or Commiflary of the Preroga¬ 
tive Court of Canterbury ; 

Dean or Commiflary of the Deaneries of the 

Arches, London , Shoreham , and Croydon ; 
Treafurer to her Royal Highnefs the Princefs 

Dowager of Wales; 

And one of his Majefty’s mod honorable Privy 

Council. 

S I R, 

A VIN G endeavored to give the true mean¬ 
ing of the original in the following ver- 
fion of Juflinian's Inftitutions, I venture, Sir, 
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IV 


DEDICATION. 


declaring, 


9 


that the 


to beg your prote&ion of this work, declaring, 
that I alk it not from any imagination, that the 
englilh part is worthy of your patronage; but 
folely from a reliance upon your known difpofi- 


but 


tion to incourage every attempt, 


which carries an 


appearance of being ufeful. 
vanity to think, that the trs 


For I have not the 


vanity to think, that the tranflation is perfect, or 

that the notes, altho’ chiefly collected from au¬ 
thors of character, may not appear in fome places 

♦ 

redundant, and in others defective; and yet I af- 


9 


9 


fe£f not to fay, but that 1 have ufed my utmoft 
diligence: but, when the fuggeftions of friends 

to 

and a greater experience (hall have informed me 
of my miftakes, it (hall then be my endeavor 


to correct what is wrong and add what is wanting. 


And 


9 


as I have the honor to attend thofe courts 


9 


in which you fo eminently prefide 


9 


I may hope 


to avail myfelf of the many opportunities of in 


ftru&ion 


y 


which muft continually offer them- 

felves i 



* 


DEDICATION. v 

felves; during my attendence upon a judge, who, 
whileft he is diftinguilhed by genius and revered 

for impartiality, is remarkable for a fuperior Ikill 

* 

in the law, and the quickeft as well as the cleared: 
difcernment in the moft intricate points of evi¬ 
dence. 

Thefe, Sir, are the qualifications, with which 
you adminifter juftice, and gain the daily admi¬ 
ration of the moft experienced in the law. But 
the benefits, confered by you, are not confined 
to individuals; your conduct as a Lord Com- 
miflioner of the Admiralty, and the fatisfa&ion 
it gave the public, are fufficiently known. But 
the Senate, and that high board, his Majefty’s 
Privy Council, (to which your merits and your 

virtues, which I may juftly call Hereditary, have 

% 

moft defervedly fummoned you,) afford a much 
larger fcope for the exertion of great talents: nor 

is 





That 



vu 


DEDICATION. 

That you may therefore, Sir, long continue 

to adorn and fupport that profeffion, of which 

# 

you are in every refpe& the chief; — that you 
may long enjoy thole honors, which your merit 
has obtained $ — and that you may have health 
to execute the higheft offices, which the future 
neceffities of the ftate may oblige you to accept $ 

are the fincere and fervent wilhes 

of Your moft obedient 

and devoted fervant. 

Doctors Commons, 

Feb. 25, 1756. 


Geo. Harris. 




T HIS tranflation of the Inftitutions of the civil law 

into Englifh is principally intended\ as an introduction 
to Vinny’s Edition , and is publifhed on a prefumption , that tnoft 
young perfons are befl acquainted with their own language ; and 
that the Elements of a fcience can never be made too eafy to the 

learner . 

As to the few notes y which are added to this verflon y they 
are chiefly relative to the law of England: but the tranflator 
thinks it incumbent upon him to declare , that fie does not print 
them from any opinion of his ability for fuch an undertakings but 
merely thro an humble hope y that y imperfeEl as they are y they 
may raife the curioflty of the young reader to fearch more deeply y 
and excite him to unite the ftudy of the laws of his own country , 
(of which every Englifliman ought to have a general hum- 
ledge y ) with the ftudy of the civil law y which is univerfally al¬ 
lowed to be the Mafter-work of human policy . 



r ix ] 


# 




* 



H E Roman ftate was at fir ft governed folely by the authority of 
Romulus j but, when the people were increafed, he divided them 
into thirty Curia’, which he conftantly aflembled for the con¬ 
firmation of his laws: and this pra&ice of confulting the people was after¬ 
wards followed by the Roman kings, all whofe laws were collected by Sextus 
Papirius , and called Jus Papirianum , from the name of their compiler. But, 
after the expulfion of Par quin and the eftablifihment of the republic, the 
greateft part of thofe Regal laws foon became obfolete; and thofe, which 
ftill remained in force, related chiefly to the priefthood. It thus happened, 
that the Romans for many years labored under great incertainty in refpecft 
to law in general; for, from the commencement of the confular ftate to 
the time of eftablifhing the xii tables, they were not governed by any re¬ 
gular fyftem. But at length, the people growing uneafy at the arbitrary 
power of 4 their magilhates, it was refolved, after much oppofition from the 


patricians 


that fome certain rule of government fhould be fitted upon: 
and, to effect this purpofe, a decemvirate was firft appointed,; composed 
folely of fenators, who, partly from the laws of Greece and partly from their 

J* 



Curia .] vid. Pomponium y ff. i. t. 2. De exOadl of 8 or io lines, may he read 

in the 3d book of Macrobius's Saturnalia. 


ongnie ju> is. 


cap. 11. 


Jus Papirianum.'] “ Is liber appellator 
li jus civile Papirianum , non quia Papirius From the com 


*< de fuo quicquam adjecit, led quod leges 



.1 


of the confular 


1 The confular ftate was eflabhthed in 


“ fine ordine latas in unum compofuit.” vid. the year U. C. 245, and the laws of the 12 
ff. 1. t. 2. 1.2. This body ot law is not now tables were not perfected, till the year 304.. 
extant, nor any part of it, except a fhort 


A 


own 



own laws ftill fufififting, framed x tables, which, in the year of Rome 
,, weie iubmitted to the inlpedion of the people, and highly approved 
Thcie however were dill thought to be deficient; and therefore in 


3 


of. 


the year iollovvine:, when a new decemviratc was appointed, which confided 
or leven patricians and three plebeians, they added two tables to the former 
ten: and now the whole was regarded but as one body of law, and intituled, 
by way of eminence, the twelve talks. But, altho’ thefe new collected 
laws were mod delervedly in the highed edeem, yet their number was 
foon found inefficient to extend to all matters of controverfy, their con- 
eifenefs was often the occafion of obfeurity, and their extraordinary fe- 
verity called aloud for mitigation. It therefore became a confequence, 
that the twelve tables continually received fome explanation, addition, or 


W ere fubmitted to the infpc&ion of the 
people.] “ Turn legibus coudendis opera 
44 dabatur, ingentique hominum expciftatio- 
44 ne propofitis decern tabu]is, populum ad 
44 concionem advocaverunt: et, quod bo- 
44 num, fauftum, felixque reipublicae, ipfis, 
“ liberifque eorum eflet, ire et legere leges 
44 propofitas juflere : fe, quantum deccm 
“ hominum ingeniis provider! potuerit,omni- 
44 bus, fumrnis infimil'que, juraaequafle: plus 
“ pnllere multorum ingenia confiliaque. 
44 Verfarent in anirnis fccuni unamquamque 
44 rem ; agita:cnt dtinde fermonibus; atque 
44 in medium, quid in quaque rc plus, mi- 
44 nufve eflet, conferrent. Eas leges habi- 
44 tuium populum Romanum, quas confen- 
44 fus omnium non juflifle latas magis, quam 
44 tulifle, vide ri pc flit.” Liv. 1 . 3. cap. 

33 > 3 b 

And their extraordinary feverity.] One of 
the laws, here hinted at, is the following, 

AST, si PLURES ERUNT REI, TERTJIS 

kunihms partis sec an to; si nus 

MINUSV V SF.CUFRINT, SE FRAUDF. F.STO; 
SI VOLx-NT ULS 7 'lBERIM PEREGRE 
VENUS’I) AN TO. GraV. Op. p. 284. /. f. 

44 If a debtor is infolvent to feveral creditors, 
<4 let hi' body be cut in pieces on the third 
“ rn.uk.et day. it may he cut into more or 

• V 

44 fewer pieces with impunity: or, if his 
44 credit -ts confent to it, let him be fold to 
44 foreigners beyond the Tyler." Hook's Ro¬ 
man hijt. vol. >. p. 316. 

Such is the fenfe, in which this law has 
been generally underflood by both antients 


and moderns. But it has lately received 
quite a new conftrudtion, very much to the 
honor of antient Ro /in, from two authors, 
not lefs diflinguifhed for their abilities in li¬ 
terature than their knowledge in tfle civil 
law, who from many authorities interpret 
tire word fecanlo , as implying Amply a divi- 
fion, and the word partis , as denoting the 
parts of the debtor’s eflate, and not the parts 
of his body ; fo that they underftand the 
expreffion partis fecanlo , not as a direction, 
that the body of an infolvent debtor fhall be 
cut into pieces, but as if it meant, that his 
eflate and fervices fhould be divided among 
his creditors in proportion to their refpectne 
claims, vid. Bynkcrjhoeck's woilcs, vol. i. obf. 
1. and Dr. Taylor's commentary, De inepe 
d.b’tore diflecando. 

But the reaJer is left to frame his own 
judgment of this interpretation, when he has 
read the apology for this law, which Aulus 
Gellius has given us in the perfon of Cacilius ; 
and alfo the opinion of Tcrtullian , who was 
a lawyer by profeflion. 44 Nihil prole£to 
[fays Ccccilius) 44 immitius, nihil immanius, 
44 nifl, ut re ipfu apparet, eo confllio tanta 
44 immanitas poenae denunciata cfl, ne ad 
44 earn unquam perveniretur: addict namque 
44 nunc et vinciri multos videmus ; diffeSlum 
44 efle antiquitus neminem, equidem neque 
44 legi neque audivi.” Aulus Gell. lib. 20. 
cap. i. Grav. lib. 7. cap. 72. 

And Tcrtullian writes as follows. “ Sed 
44 et, judicatos in partes fecari a creditoribus, 
44 leges erant; confenfu tamen publico cru- 
“ delitas poftea erafa eft.” Apologet. cap. 4. 

alteration, 





XI 

alteration, by virtue of a new law> a fenatorial decree, or zplebifcite. And 
here it will be proper to obterve, how they differ: a plebifciie was an or¬ 
dinance of the plebeians or commonalty, which had the force of a law, 
without the authority of the fenate; and a fenatus-confultum> or fe¬ 
natorial decree, was an order made by the fenators afiembled for that 
pu. poie j but to conftitute a law , properly fo called, it was neceffary, that 


it ihould firff be propoled by lome magiffrate of the fenate, and after¬ 
ward- be confirmed by the people in general. Recourfe was alfo had 
to the interpretation and dccifions of the learned, which were fo uni- 
verla' iy approved of, that, altho they were unwriten, they became a new 

It 

muff here be obferved, that foon alter the eftablifliment of the twelve 

lied 

and feveral other ads. 


fpecies o' - ’ law, and were called AuSloritas Frudentum and Jus civile. 


tables, the learned of that time compoled certain folemn form 
Actions of law , by which the procefs of ail courts 

were regulated. Tliele forms 


ab 


adoption, emancipation, &c. were 
eve a century kept lecret from the public, being in the hands only of 
; prieffs and migiffrates; but about the year U. C. 448 they were col¬ 


lected and published by 


Flavius , a leribe; and, from him, called 


the d 


la 


for which acceptable prelent the peop 


in 


gen 


fhewed many inffances o f their gratitude. But, as this collection 
foon found'to be defective, another was afterward? oubldhed bv 5, 


JElius , who made a large addi 
under the title of Jus Mlianum , 


many new 


h l 


Solemn forms.] “ Civile jus, repofitum t. 2. deorig ju> : $. L'v. lib 9. fub.fin. Val. 


CC 


m 


pcnetuiil us pontificem, Cn. Fla- Ala?:. bh 2. cap. c. 


“ vius \ulgavit, faifofque coxa forum in Tuly 


ml. (lih lib. 6. c. 9. 


his .nation f >r l Varao, 


is 


“ a'.'.n propoii.it, ut, quaudo lege agi poilet, remarkably Severe upon thebe toms and 
“ fciretui.” Liv. lib. o. cap. 46. “ Ve- tr; ts ooth them and their abt t f ors> with that 


“ :eres, o.ii hair icientiae pratuerunt, ob- 


i ill contemn , whii h the\ 

J i 


ii 


tmenJa uqae aug.-ndaepotentia* fine ca; - defc-ve. 


m.a!t cf'in indy 


4 fc 


44 


rritnui.i ui^nitns in turn :.nui 
fc ent’a q.::e po s : tn'ef ke.-. r n'm funt 
psrv.e, j rope n. . 11 tt-ii- qut in- 


“ fa, pi t\a ( i 1 c.rtem fuam noli.mint, Zsc." 

Ci. oi !h\ 1. c. :6. 4k Jus civile per 

**■ m sit i faaa ia inter facra ca rimoni.ifque 
44 FV>rwm mmoitjlmm bdituni, luilqae 
“ pt.niifieihu.. notum.” Pal. Mux. 1 . 2. c. 5. ep. I. t or-;t te bb. i. . ap.4 


44 terjjrnclionibus u-\ u at 
Pro ca.-. (>. L 


C r 4. 


- ; *. ” 

c. v;t. 

r 


cut lib, 0 , 




v 


I ne 


r, , 

/ ili i *t 


But, n 1'withftand *hh, the net.' oar- 

9 r* 7 t 

Z-'/tw.] 44 Poftea, cum Ap- ticuiar Kirnu ,v ( n ve,v ci] u -K'rvd to, ti’l 




4 i 


44 


44 


€4 


« A 

V. 


ir>r, v\!io, 


; iu- Claudius prupofuifFt, et ad formam 1 1 >e r ngn of r 'n jtamine 1)1 
ic. : egdjet, has action--, Cnaeus Flavius t < bio gn.at honor, put an end 10 the e !ub- 
fcriba ejus, liheri.rii fihus funreptum li- tilities. Mis rehript to Avl rcellu’a is ii thefe 
brum p pule r:adid<t, ei aslco gratu.m tuit worb. 

id munuspopuh-vuc IVibcnus plebis fieret. “ la arum mlid-antes, cunCt< rum actibus 


6 ‘ Senator, et /Edilis curulis, &i. 


t) 


fr. 1. 


“jun.-. fornnihe, aucuparione f\ 1- 
“ la arum mfid-antes, cunbt< rimi .k 
u radicuus amputentur.” Cod. 2. t. cS. 




A 


In 



[ ai ] 

In procefs of time there alfo arofe another fpecies of law, called the 
Prceiorian Edifts ; which, altho’ they ordinarily expired with the annual 
office of the Praetor, who enabled them, and extended no farther than 
his jurifdiCtion, were yet of great force and authority : and many of them 
were io truly valuable for their juffice and equity, that they have been 
perpetuated as laws. 


Thefe were the feveral principal parts of the Roman law, during the 
free date of the commonwealth; but, after the re-eftablilhment of mo¬ 
narchy in the perl'on of Augujlus , the law received two additional parts, 
the imperial conjlitutiofis and the anfwers of the lawyers. 

The conftitutions foon became numerous, but were not framed into 
a body, till the reign of Confiantine the great; when Gregorius and Her- 
mogenes , both lawyers of eminence, collected in two codes the conftitu- 
tions of the pagan emperors, from the reign of Adrian to that of Diocle- 
Jian inclufive: but thefe collections were not made by virtue of any pub¬ 
lic authority, and are not now extant. 

Another code was afterwards published by order of the emperor Tlco- 
dojius the younger, which contained the conftitutions of all the chriftian 
emperors, down to his own time ; and this was generally received both 
in the eaftern and weftern empires. 


But thefe three codes were ftill far from being perfect; for the confti¬ 
tutions, contained in them, were often found to be contradictor) 7 ; and 
they wanted, but too plainly, that regulation, which they afterwards 
underwent through the care of JuJlinian ; who in the year of Chrift 528 
ordered the compilation of a new Code, which was performed and pu- 
bliihed the year following by I’m Ionian and others; the three former 
codes being fupprefled by the exprefs ordinance of the emperor. When 


Gregorius and IbrmwemsA vid. Got ho- 

^ J W 

frtdi prolegom. ad Cod. Theodofianum , cap. 
1. tt He'necA hill. jar. civ. lib. 1. cap. 5. 



By the exprefs ordinance.] “ Hunc igitur 
<£ codicem in sternum valiturum judicio tui 
“ culminis intimare perfpeximus, ut feiant 
“ omnes tarn litigatores quam difertifiimi ad- 

4 


“ vocati, nullatenus eis licere de caetero con- 
cC ftitutiones ex veteribus tribus codicibus, vel 
“ ex iis, quae novelise conftitutiones ad pise- 
“ fens tempus vocabantur, in cognitionali- 
“ bus recitare certaminibus, fed folum, ei- 
“ dem nodrocodici infertis, conftitutionibus 
“ necefle eft uti : falfi crimini fubdendis his 
“ qui contra hoc facere auft fuerint, & 7 .” 
De ‘JuJiinianeo cod 'ue confirmando. 


this 






xm 



this work was thus expeditioufly finilhed, the emperor next extended his 


perfed: 
iince a 


the Roman law in general, in order to render it both concife and 
The aniwers and other writings of the antient lawyers had long 
:quired the full force of a law, and were now fo numerous as to 


confift of near two thoufand volumes; from which, by command of Juf- 
tinian , the bell and moR equitable opinions were chofen; and, being 
firfl: corre&ed, where correction was necefiary, were afterwards divided 


fifty books 


d Digtjh or Pandects: and, that they might 


more firmly eftablifned, the emperor not only prohibited the ufe of 
other law-books, but alfo forbad. 


that 


comment Ihould b 


upon thefe his new digefted laws, or that any tranfcript Ihould be made 
of them with abbreviations. But, during the time of compiling the Digejh , 


thought expedient by Juft, 


for the benefit of ftudcnts. that 


abridgment Ihould be made of the whole Roman law; which work was 
1 performed in obedience to his order, and confirmed with the Di- 


g<ft 


under the Title of Injl 


Near two thousand volumes.] “ Poftea “ digeftis, et conftitutionibus a nobis com- 
<l vero, maximum opus aggredientes, ip“ poiitis, aliquid vel recitare vel oftendere 
“ vetuflatis ftudioftflima opera, jam pare “ conetur; nil! temerator velit falfttatis cri- 
“ coni'ufa et dlft’oluta, eidem viro exceiib “ mini fubjeefus una cum judice, qui torum 

pertnilimus tarn coi'igere “ aiuiicntiam patiatur, poems gravifiimisla- 


rioomano 


<( 


quam 


ccrto 


moderamine trad' re. Sed, 


“ borate.” Cod. i. t. 17. 1 . 2. lee. 19 


“ cum omnia percontabamur, a prpdnto viro “ Hoc autem tempeftivum nobis videtur 
“ excclfo fuggefium, duo pene milha libro- “ et in praefenti fancire, ut nemo ncque 
“rum efte confcripta ; quae needle ell. t “ eorum, qui in praefenti juris periliam lia- 
omnia et legere et perferutari: quod coe- “bent, ncque, qui poftea fterent, audeat 


CC 


1 VC- 


“ lefti fulgore, et fummae trimtatis favore, “ comment au's. his legibusadnerfkre; nil 
“ confcChim eft, fecundum noftra mandate, “ Jit eas in Graecain voeem transformare 
“ qua; ab initio ad memoratum virum excel- “ ftib eodem ordine eademque confequeu- 
ium fccimus, tt in quinquaginta Iibros “ tia, fub qua et voce Romana pofifa font; 


1 omne, quod utiliflimum erat, collegium “ hoc quod Gi.eci >u'xv.oox dicunt, 


“ eft; et omnes ambiguitr.tes decifte, nullo 
“ feditiofo relidto; nomenque libris impo- 


§ 


gcjlor 


Pmdufarum. ” 


“ Cod. 1. t. 17. 1 . 2. de vet. jur. e:. 


With abbreviations.] “ Eandem autem 
“ poenam lalfttatis conlhtuimua et advulus 
“ cos, qui in pefterum ie^cs noliias, per 


Prohibited the ufe of all other law-books.] “ ftglorum obicuritatcs, au'i fucrint confcri- 
“ Has itaque leges et adorate et <.bfu\ate, “ h^-e : omnia enim, id eft, etnomina pru- 
“ omnibus antiquioribus quiefeentubus, r.e- “ dentum, et titulos, et librorum nu meres, 
“ moque veftrum audeat vel comparare cas “ per conftquentias bterarum volumus, nun 
“ prioribus, vel, ft quid diftonans in utro- per ftgla, manifeftari.” Cod.i.t.17. 1 . 2 . 
“ que eft, requirere; quia omne, quod hie 
“ politum eft, hoc unicum et folum ol fcr- 
“ vari cenfemus; nec in jmlicio nec in alio Confirmed with the D’gefts.~\ “Leges 
“ certamine, ubi leges neceflaria; hunt, ex “ autem naftras, qu;c in his codicibus, id 
“ aliis libris, nift ab inftitutionibu$,noftrifque “ eft, inltiiutionum feu elcmentorum et di- 

The 




[ xiv ] 

The emperor afterwards, upon mature deliberation, fupprefied the 
firft edition of his Code, and publifhed a fecond, which he intituled Cb- 
dex repeiita predcdlionis, having omitted feveral ufelefs laws, and inlerted 
others, which were judged ferviceable to the date. 

* 

The fuflinian- law now confided of three parts, the Liftitut ions, the 
Digejl , and the fccond Code. But the emperor, after the publication of 
the fecond Code , continued from time to time to enadt diverfe new confuta¬ 
tions or Novels, and alfo feveral Edicts , all which were collected after hi$ 
deceafe, and became a fourth part of the law. 


The 13 Edids of Juflinian and mod of the Novels were originally con¬ 
ceived in the Greek Tongue; and lb great was the decline of the Roman 
language at Conti ant inople within forty years after the death of this em¬ 
peror, that his laws in general were not otherways intelligible to the 
major part of the people, than by the afiidence of a Greek verfion : but, 
notwithdanding tins dhadvantage, they dill fubfided intire, till the pub¬ 
lication of the Bajilica , by which the Ead was governed, till the dillo- 
lution of the empire. 




44 


44 


geftorum, pofuimus, fuum obtinere robur 
ex tutio noftro *eliciii ; .mo fanennus con- 
bi’utu prxfcnti 4 duodecimo inJictionis, 
ter ; > 


ca 




i 


44 VJi'.tUV :S. 


en-las januuriac, in omne aevum 

i ” Cod. I. t. 17. 1 . 2 . § 23. 


S upr r c i ilthe fir'- edition of his code.] 
“ Ne aim in pm erum concedinuts, vcl 
44 ex deeifi r. us n >i 4 T, vei ex aliis> con- 
“ Aitutionibus, quas antea fec irm.->, vei ex 
“ prima juftinicnci codicis editi-.me, aliquid 
lecitare: fed, qu'-d in prnefenti nurea to et 
renovate codice nr.Aro lc-mimi invcnittir, 
hoc tantummo !o in omnibus rc -us et ju- 




4 v 


c ujus fcr.p- 


“ diciis et 1 b meat et reciietur 
44 turam, ad fim.i.tudinem m iiraurm inltitu- 
44 t! i ca et digedorum. line ufia 112:10rum 

4 

44 dubietate confcrrbi jufTuuus.” De Lnen- 
“ -uti'jnc (ted. ieCt. 5. 


B ■fihca.'\ 44 Vcrfionibus juris Juftinianei 
4 Graeds, et novel !U eadem lin .ua fi nptis 
4 in uiris fchoiilviue urebantur, <.i" ,i ec, de 
4 eo in compendium mittendo faecu’onono 
‘ cogitare intiper i t impvratores B\zanti- 
4 rii. Ex hi-; pri.nu.it Bafi'ius Maced )anno 
4 838 ediderar 7r ox-*.o ~u.v quod c<»n- 

4 Aabat tmi:is qu idr.-guita. Dtinde Leo, 
4 cropos, patri Baliho fuccedens, colle£tionem 


44 illam paternam perfecit, eamque Tub titulo 


« " 


itulxgtu-t HxT.Uxvf promulgavit, anno Chrifti 
44 886. Denique fubfecutus Leonem Con- 
44 ftantinus, cegnomemo Porphyrogeneta, 

44 pattrnum opus fub incudem revocavit, et 
44 Ihros rllos publicavit fub initium 

44 fieculi decimi. Et hi quidem funt libri 
44 il.i ex Grreca infiitutiommi, 

44 par.dedarum, codicil, verfione, Juftinia- 
44 ni novellis et ediiiis tredccim, nec non ex 


44 


4 4 


lurisco 


nfult 


1. 




orum quorumlani orientaiiuni 


paratitlis, aliifquc Idris, quin et patribus 
et cor.ciiiis collecti; ita tamen ut multa 
omifta videamus, quae tbitafiis turn ab ufit 
44 rceefierant, muitas ciiim leges in 


44 


44 


com- 


44 


pcmiium confra&as, multa denique ex 
44 pnfleriorum principum legibus et conlli- 

44 tutMiubus add»ta animudvertamws. Opus 


1 dud in fexsginta libros divifum, putter 
“ pc.uca, qu e nondum integra reperiri ro- 
“ tuerunt, cum gloflis prasee et latine edi- 

Parif. 
Hdneccii hijt. 


44 turn eft a C- r. 


44 Fm". iol. vol. vii.” 
j*r. civ. 1. I. feet. 405. 


/tumb. babrotto. 


The di/Tolution of the empire.] Conjian¬ 
ti nop] e was taken by the 7 W.r, and a period 
was put to the eaftern empire in the year of 

Chrift, 1453. 


The 



C ** J 

The laws publifhed by JujUnian were dill lefs fuccefsfui in the Wed; 
where, even in the life-time of the emperor, they were not received uni- 
verfally; and, after the Lombard invafion, they became lb totally neg- 
le&ed, that both the Code and the Pandedh were lod, till the I2ch Cen¬ 
tury; when it is faid, that the Pandecds were accidently recovered at 
Amalphi , and die Code at Ravenna. But, as if fortune would make an 
attonement for her former feverity, they have fince been the dudy of the 
wifed men, and revered, as law, by the polited nations. 


After the Lombard invafion.] The Lom¬ 
bards entered Italy under Alboinus about the 
\ car of Chrift 568, in the reign of Jujlin 
the fecond, fucceifor to Ju/linian. 

At Amalphi.] “ Eo tempore (anno Dom. 
1130) “ injuftis perturbatifque comitiis Ja- 
“ cerarat ecclefiam falfus pontifex Petrus 
“ Leonis , Anacletus fecundus nuncupatus ab 
“ fua factione; cujus dux erat Reger:us Apu- 
“ liae ac Siciliae comes, Regis nomine a fal- 
“ fo pontifice donatus. Adverius Anacle- 
“ turn creatus rite ac folenniter fucrat In- 
“ nocentius fecundus, cui favebat imperator 
“ Lotharius Saxo , fumma virtute atque pru- 
“ dentia prineeps; quo bellum gerente ad- 
44 verfus Rogtriurn , Amalphi , urbe Salerno 
“ proxima, (quam perperam aliqui locant in 
“ Apulia , Me lphi am cum Amatphi confun- 
“ dentes,) inopinato reperti fueruntDigefto- 
* £ rum libri; quos Pijaniy qui clafle Loiha- 
u riurn contra Rogerium adjuverant, pne- 
“ mio bene navatae operae iibi exorarunt. 
<£ Pifis vero poll longam obfidionem a Ca- 
“ ponio militias duce rtrenuo expugnatis, 


,c tranflati fuere Florentiam: ubi, pro Au- 
“ gulla Mediceae domus magnificentia, in 
“ mufeo magni ducis confervantur. Hinc 
“ promifeua Pifanarum et Florentinarum 
tc apud feriptores pande&arum appellatio. 
“ lil'dem temporibus repertum Ravenna fuit 
“ conftitutionum imperialium volumen, 
“ quod codex appellatur : indeque easterns li- 
“ bros juris, imo et digeftorum aliud exem- 
“ plar in lucem aliqui rediifle putant: nec 
“ mirum, cum ea urbs longo tempore Ro- 
“ manis legibus vixerit, et orientali Roma- 
“ norum imperio diu obtemperavit. No- 
“ vellae vero conftitutiones etiam antea per 
“ Jtaliam vag.ibantur; utque mea fert cpi- 
“ nio, multi juris civiiis libri, poftquam in- 
“ ccffit homines cupido reciniendi Romani 
“ juris, agniti potius fuere, quam reperti : 
41 nam, et aliquot ante Loihaiium annis, jus 
44 civilejuftiniani commemoravit Ivo Carno- 
“ tenfis, et libros pandectarum; cum antea, 
“ fi occurrerent, forfan focordia et oblivione 
“ praetermitterentur.” \\ 6 .Graviruc crig.jur. 


civ. lib. 1. cap. 140 
lib. 1. feel. 412. 


hi/t 




In nomine Domini noftri Jesu Christi. 



De ufu armorum et legum. 


I Mperatoriam majeftatem non folum armisdecoratam, fed etiam le- 
gibus oportet effe armatam; ut utrumque tempus et bellorum et pa¬ 
ds rede poffit gubernari: et princeps Romanus non l'olum in hoftilibus 
praeliis vidor exiftat, fed etiam per legitimos tramites calumniantium ini- 
quitates expellat: et fiat tarn juris religiofiflimus, quam, vidis hoflibus, 
triumphator magnificus. 

The imperial dignity Jhouid be fupported by arms , and guarded by laws, that the 
people, in time of peace as well as war, may be fecured from dangers and rightly go¬ 
verned : for a Roman Emperor ought not only to be victorious over his enemies in the 
field, butfljould alfo take every legal ccurfe to clear the fate from all thole members, 
whofe crafts and iniquities are fubverfive of the law. Be it the care therefore of him, 
upon whom government devolves, to be renowned for a mojl religious obi'crvancc of 
law and jufice, as well as for his triumphs. 


De bellis et legtbus >fi mi am . 


§ I. Quorum utrumque viam cum iuminis vigiliis, fummaque prow- 
dentia, annuente Deo, perfecimus. Et bellicos quidem fudores noitros bar- 


A 


baric*? 


% 
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baricae gentes, fub juga noftra redadlae 


ignofcunt 


tam Africa, quan> 


all* inmimmtae provincial, poft tanta temporum ipatia, noftris vi&oriis 
coelefti numine prseftitis, iterum ditioni Romanas noftroque additae impe 


rio, proteftantur 
quam compoftti: 


§ 


By 


Omnes vero populi legibus tam a nobis promulgate, 

regun tu r. 

effant labors , and the affiflence of divine providence , we have 


acquired the double fame of a lawgiver and a conqu 
have proved us in battle and fubmitted to our yoke *, 


for the barbarian nation 
Africa and many otherpr 


if ter fo long an inter vaU are again added to the Roman emph 


and 


this vali people , and our whole dominions 


urfelve 


laws , which , tho framed by othey 


governed either by laws enabled by 


been belter regulated. 

Poll tanta temporum fpatia.] 
Cod. 1. /. 27 - /. 1 • de of. PP. /. 


have by our fovereign authority 


Af 


De compofitione Codicis et PandeEiarum . 

§ II. Et cum facratiftimas conftitutiones, antea confufas, in luculentam 
ereximus confonantiam, tunc noftram extendimus curam ad immenfa ve- 
teris prudentiae volumina, et opusdefperatum, quafi per medium profun- 
dum euntes, coelefti favore jam adimplevimus. 



De tempore , auEioritatibus , fine et Militate compofitionis 

Infl it M ionum. 

§ III. Cumque hoc, Deopropitio, perabtum eft, Triboniano, viro mag- 
nifico, magiftro, et exquaeftore facri palatii noftri, et exconfule, nec non 
Theophilo et Dorotheo, viris illuftribus, anteceftoribus, (quorum omni¬ 
um foJertiam, et legum icientiam, et circa noftras jufiiones fidem, jam ex 
multis rerum arguments accepimus,) convocatis, mandavimus Ipeciaiiter, 
ut ipfi noftra audoritate, noftriique luafionibus* Inftitutiones componerent; 
ut liceat vobis prima legum cunabula non ab antiquis fabulis diicere, fed 
ab imperiali fpiendore appetere: et tam aures, quam animi veftri, nihil 
inutile, nihilque perperam politum, fed quod in iplis rerum obtinet argu¬ 
ments, accipiant. Et quod priore tempore vix poft quatriennium priori— 
bus contingebat, ut tunc conftitutiones imperatorias legerent, hoc vos a 
primordio ingrediamini, digni tan to honore, tantaque referti felicitate, ut 
et initium vobis, et finis legum eruditionis, a voce principali procedat. 

§ 3. As focn as this cur undertaking was accomplifbedy we fummoned Tribonian, 
cur chancellor , with Tbeophilus and Dorotheus, men of known learning and tru'd 
fidelity , whom we injoined by our authority to compofe the following Infiitutions , to 
the intent , that the rudiments of law might be more effectually learned\ by the foie 

means 



de Confi r ih&tione Ifcftitutionum. 

metins of our imperial authority •, and that your minds for the future Jhould not he 
hardened with obfolete and unprofitable doftrines , but infirutied only in tbofe laws, 
which are allowed of andpraclifed. And, whereas it was formerly necejfary, that all 
fiudents Jhould go thro* a courfe offtudy , at leafi for the fpace of four years, prepa¬ 
ratory to their reading the confutations, they may now, (having been thought worthy 
of our princely care, to which they are indebted for the beginning and end of their 
fi tidies,) apply themfelves immediately to the imperial ordinances. 

Nec non Theophilo] There is great rea- paraphrafe upon the Infiitutions. i'id. Hfivtc. 
Ton to think, that the Tbeopbilus, here mention- Hifi. Jur. lib. I. fell. 402. 
ed, is the fame Tbeophilus, who wrote the Greek 


Divijio Injiitutionum . 

§ IV. Igitur poft libros quinquaginta Digeftorum, feu Pande&arum, 
(in quibus omne jus antiquum colle&um eft, quod per eundem virum 
excelfum Tribonianum, nec non easterns viros illuftres et facundiftimos, 
confecimus,) in quatuor libros eafdem Inftitutiones partiri juffimus, ut lint 
totius legitimae fcientias prima elementa. 

» § 4. When therefore, by the ajfifience of Tribonian and other illufirious perfons, 
we had digefied the whole antient law into fifty books , called Digefts or Pandefts, 
it was our pie a Jure, that the Infiitutions jhould be divided into four books, which 
might ferve as the Jirfi elements, introductory to the fcience of the law. 

Quid, in Injlitutionibus contineatur . 

§ V. In quibus breviter expofitum eft, et quod antea obtinebat, et quod 
poftea, defuetudine inumbratum, imperiali remedio illuminatum eft. 

§ 5. And, in thefe, we have briefly fet forth the old laws, which formerly ob¬ 
tained, and thofe alfo , which for a time have lain dormant, but are now revived "by 
our princely care. 



x quibus libris compojitas funt Injlitutiones 


> 


atque 


earum 


recogmtio 




et conjirmatio 


§ VI. Quas ex omnibus antiquorum Inftitutionibus, et prxeipue ex 


commentariis Caii noftr 


inftitutionum, quam rerum quotidianarum 


aliifquc multis commentariis compolitas, cum tres viri prudentes predict 


ccommodavi mus 


plcnillimum noftr 


nobis obtulcrunt, et login 
conftitutionum robur eis ; 

§ 6. The four books of gw 
and Dorotheas, from all the infiitutions of the antient law , but chiefly from th 


fii tut ions CT 6 compiled by Tribonian, Theophil 


tents ; and, 1 


nfiituticnr, and other writings of Cai 
e fiiiijhed and prefer ted to us, we ; 


And, as foon as thefe our Infi 


auth 


of our approbation 


end and diligent <\ examined their co 

o ~ 

'e have now given them a conftituti 


w' 


Adhcrtatio 


§ VII. Summa itaque 


ift 


minim pins 



11 


has 


noftms accipit 


pfos fie erudites oftendite, lit ipes vos pulcherrima tbvcJt, toto 


t 


\ 


lciritiino 



% % 
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legitimo opere perfedo, pofTe etiain noftram rempublicam, in partibua 
ejus vobis credendis, gubernari. 

D. CP. XL Kalend. Decemb. D. Justiniano 
PP. A. Ill COS. 

$ 7. Receive therefore our laws , and fo profit by tbem> that , when the courfe of 
your ftudies is completely Jinifhed , you may with reafon expeft to bear a part in the 
government , and be inabled to exercife thofe offices , which are committed to your 
charge. 

Given at Conjlantinople on the eleventh day before the 
calends of december , in the third confulate of the 

emperor Justinian, always auguft. 

XI. Kalendas tomb.] i. e. on the 21 ft day of novemler t in the year of Christ, 533. 


INSTI 







Titulus Primus. 




J U s t i t i a eft conftans et perpetua voluntas jus fuum cuique tri- 

buendi. 

Juft ice is the conftant and perpetual defire of giving to every man that , which is 
due to him. 


Dejinitio jurifprudentice. 

§ I. Jurilprudentia eft divinarum atque humanarum rerum notitia, 
jufti atque injufti i'cientia. 

§ i. Jurifprudence is the knowledge of things divine and human , and the ex a ft 
difcernmcnt of what is juft and unjuft. 


De juris met he do. 

§ II. His igitur generaliter cognitis, et incipientibus nobis exponere 
jura populi Romani, ita videntur pofte tradi commodiftime, ft primo levi 
ac iimplici via, poft deinde diligentiftima atque exadtiiftma interpretatione, 
lingua tradantur; alioqui, ft ftatim ab initio rudem adhuc et infirmum 
animum ftudioft multitudine ac varietate rerum oneraverimus, duoruin. 
alterum, aut defertorem ftudiorum efticiemus, aut cum magno labore, 
fjepe etiam cum diftidentias ^jiiym»lerumque juvenes avertit,) feriiis ad id 

nerducemus. 




Juris 

cuique tribuere. 

§ 3. The precepts of the law are thefe: to live honeflly, not to hurt any man, 
and to give to every one that , which is his due. 



praecepta funt: honefte vivere, alterutn non Taedere, fuum 


De jw~e publico et privato . 

“ ' • * > ' * * 9 * t • \ p •/ ' * - » • V A f * « • • # \ W 

§ IV. Hujus ftudii duae funt pofitiones, publicum et privatum. Publi¬ 
cum jus eft, quod aft ftatum rei Romanae fpedtat. Privatum eft, quod ad 
fingulorum utilitatem pertinet. Dicendum eft igitur de jure privato, 
quod tripartitum aft: colledum enim eft ex naturalibus praeceptis, aut 

gentium, aut civiliDus. . 

$ ♦ 

§ 4. The law is divided into public and private. Public law regards the fate 
of the commonwealth: but private law , of which we pall here treat , concerns the 
interejl of individuals , and is tripartite , being collected from natural precepts, frotn 
the law of nations , and from the civil law of any particular city or Jlate. 



De Jure naturali, gentium, et civili. 



J US naturale eft, quod natura omnia animalia docuit: nam jus iftud 

non humani generis proprium eft, fed omnium animalium, quae in 
coelo, quae in terra, quae in mari, nafcuntur. Hinc dcicendit maiis atque 
fceminae conjun&io, quam nos matrimonium appellamus. Hinc libero- 
rum procreatio, hinc educatio. Videmus enim, cast era quoque animalia 
iftius juris peritia cenferi. 



Cenferi] 


» 


Lib. I. Tit. II. 


m v 


Cenferi] Id eft, sftimationi five admirationi !v to rtpurt rtfle* rot *e/*o» atetyty^xnnttet. Quail 
nobis efle, u t. Bud<tui exponit. [vid. Robertt Sti- hie di&utn fir, non hominem znodo, fed cetera 
fhani Thefaur et Baftlti Fahri Thefaur. vCrb. quoque animalia adferibi et referri five recenferi 
Cetfeort] Sed Thtopilus hunc locum itavertit: inter ea, qu» naturae legem obfervant, ejufque 
ogvptt ya.% « poto* xzt ra Xotorx £ux motu impelluntur. Mynfingcr. 


\\ , 




DiJlinElio juris gentium , et civilis^ a dejinitione et etymologies. 


— — r # 1 # ^ I 

§ I. Jus autem civile a jure gentium diftinguitur, quod omnes populi, 


qui legibus et moribus reguntur, partint fuo 


proprio, 
a auifau 


partim communi 


omnium hominum, jure utuntur: nam, quod quifque populus fibi jus 
conftituit, id ipfius proprium civitatis eft; vocaturque jus civile, quafijus 
proprium iplius civitatis. Quod vero naturalis ratio inter omnes homines 
conftituit, id apud omnes gentes peraeque cuftoditur, vocaturque jus gen¬ 
tium, quad quo jure omnes gentes utantur. Et populus itaque Roma- 
nus partim luo proprio, partim communi omnium hominum, jure utitur. 
QutE lingula, quaua lint, l'uis locis proponemus. 

§ i. Civil law is diflinguifhed from the law cf nations, becaufe every community 
ufes partly it's own particular laws, and partly the general laws, which are corn- 

law, which a people enacts for the government of itfelf, 


mon to all mankind. 


n 


is called the civil law cf that Oeople. But that law, which natural reafon appoints 
for all mankind, is called the law of nations, becaufe all nations make ufe of it. The 
people of Rome are governed partly by their own laws, and partly by the laws, 
vhich are common to all men. But we propofe to treat feparately of thefe laws in 


their proper places. 


Ao appell at ione et effeElibus . 


§ II. Sed jus quidem civile ex unaquaque civitate appellatur, veluti 
Athenienfmm: nam, liquis velit Solonis vel Draconis leges appellare jus 
civile Athcnienlium, non erraverit. Sic enim et jus, quo Romanus po¬ 
pulus utitur, jus civile Romanorum appellamus, vel jus Quiritum, quo 
Quirites utuntur: Romani enim a Romulo, Quirites a Quirino, appellan- 
tur. Sed, quoties non addimus nomen cujus lit civitatis, noftrum jus 
fignificamus: ficuti cum poetam dicimus, nee addimus nomen, fubauditur 
apud Grsecos egregius Homerus, apud nos Virgiiius. Jus autem gentium 
omni humano generi commune eft: nam, ufu exigente et humanis necef- 
fttatibus, gentes humanai jura qutedamlibi conftituerunt: bella etenim orta 
hunt, et captivitates lecuta', et fervitutes, qua? lunt naturali iuri contraria?: 
jure enim naturali omnes homines ab initio ilberi nafeebant nr. Et ex hoc 
jure gentium omnes pene contractus introduc'd font, utemptio etvenditio, 
locatio et condu&io, focietas, depolitum, mutuum, et alii innumerabiles. 

§ 2. All civil laws take their denomination from that city, in which they are eft a - 
blifhed: it would therefore not be erroneous to call the laws of Solon or Draco the 


' I 


civil laws of Athens. And thus the law, which the Roman people make life cf, is 
fiyled the civil law of the Romans, or cf the Quirites •, fur the Romans ere alfo 
tailed Quirites from Quirinus. Whenever we mention the words civil law, 
addition, we emphatically denote our own law *, this the Greeks, 

poeg, mean Homer, and the Romans Virgil. Th 


"tr Ul 
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when they fy the 
v law of nations is common to 


mankind- 




■mankind in general: and all nations have framed laws thro* human ntceffty ; for wars 
crcfe^ and the confequences were captivity and fervitudeboth which are contrary to 
the law of nature ; for by that law all men are free. But almcjl all contracts were 
at firfl introduced by the law of nations ; as for injiance, buying, felling, letting, 
hireing, fociety, a depofit, a mutuum, and others, without number. 


Mutuum 


mutuum 


another 


which confifts in weight (as bullion) in number 
(as money) in meafure (as wine) upon condi¬ 
tion, that the donee {hall return another thing of 


the fame quantity, nature and value, upon de¬ 
mand. This contrad is not without its conve¬ 
nience ; for lending without intereft is in many 
cafes a more ufeful chnity, than an abfolutc 
gift. vid. kb. 3. bjlit. /. 15. 



§ III. Conftat autem jus noftrum, quo utimur, aut fcripto, aut fine 
fcripto: ut apud Graecos rm voqicov 01 ptev eyfgyKpci, ot dyyntyoi. Scriptum 
autem jus eft lex, plebifcitum, fenatus-confultum, principum placita, 
magiftratuum edidta, refponfa prudentum. 

§ 3. The Roman law is divided, like the Grecian, into written and unwritten. 
The written is fixfold, and comprehends the laws, the plebifcites, the decrees of the 
fenate, the conflitutions of princes, the edifts of magiflrates, and the anfwcrs of the 
fages of the law. 


Conftat autem.] The laws of England arealfo 
divided into written, and unwritten. The writ¬ 
ten laws confift ol the ftatutes, which in their 
original formation are reduced into writing, and 
confirmed by the king, lords, and commons. 
The unwritten laws include the common law, 
and all particular cuftoms; they are called un¬ 
written, becaufe they had not their origin in 
writing, and have acquired their binding force 


by a long and immemorial ufage. But it mult 
be obferved, that the common law, altho’it was 
not originally conceived in writing, and is there¬ 
fore properly defined to be lex non fcripta , has ne- 
verthelefs all it’s monuments and memorials in 
writing, by w hich it is transfered with certain¬ 
ty from one age to another, and without which 
it would foon lofe all kind of authority. Se« 
Hales Hijl. of the Law, cap. z. 



§ IV. Lex eft, quod populus Romanus, fenatorio magiftratu interro- 
gante, (veluti confule,) conftituebat. Plebifcitum eft, quod plebs, plebeio 
magiftratu interrogante, (veluti tribuno,) conftituebat. Plebs autem a po- 
pulo eo differt, quo fpecies a genere3 nam appeliationepopuli univerli cives 
fignificantur, connumeratis etiam patriciis et ienatoribus. Plebis autem ap¬ 
peliatione, fine patriciis et fenatoribus, cseteri cives fignificantur. Sed etple- 
bifcita, lege Hortenfia lata, non minus valere, quam leges, coeperunt. 



irate 

nalty 


A law is what the Roman people enaft at the requefl of a fenatcrial magif 


for inft 


the requefl of a conful. A plebifcite is what the 


when requefled by a plebeian magifIrate, as by a tribune. The word 


fpecies from it's genus *, for all the 


monalty differs from peoph 
ing patricians and fenator , 
commonalty includes all the 
by the Hortenfian law, began to have the fame for 


includ 


mprehended under the , 
except patricians and ft 


people. The , 

The pieb if 


the lazvs themfelves 


Lege Hortenfia lata.] The law Hortenfia was in confirmation of the law Hcratia , which wa* 
made by Hortenfius , the didator, in the year U. enaded in the 304th year of Ren.e, when liora- 
C. 467. But it appears to have been only decreed tius and Valerius w ere confuis. 



Lib. I. Tit. II. 





De fenatus-confulto • 

$ V. Senatus-confultum eft, quod fenatus jubet atque conftituit: nam, 
cum audtus eflet populus Romanus in eum modum, ut difficile eflet in 
unum eum convocari legis fanciendas caufa, aequum vifum eft, fenatum vice 
populi confuli. 

§ 5. A fenatorial decree is wbat the fenate commands and appoints : for, when 
the people 0/* Rome were increafed to a degree, which made it difficult for them to 
affiemble for the enabling of laws, it feemed hut right, that the fenate fhould he con¬ 
futed infiead of the whole body of the people. 

Cum au&us eflet populus.] The fenatus-con- the people was too numerous to be aflembled in 
fulta obtained the force of laws under the empe- one place, referred the whole legiflative power 
ror Tiberius , who, pretending that the body of of the commonalty to the fenate. 


De conjli tut tone. 

§ VI. Sed et quod principi placuit, legis habet vigorem : cum lege re¬ 
gia, quae de ejus imperio lata eft, populus ei, et in eum, omne imperium fu- 
um et poteftatem concedat. Quodcunque ergo imperator per epiftolam con¬ 
ftituit, vel cognofcens decrevit, vel edidto prascepit, legem efle conftat. Haec 
funt, quae conftitutiones appellantur. Plane ex his quaedam funt perfonales, 
quae nec ad exemplum trahuntur, quoniam non hoc princeps vult: nam 
quod alicui ob meritum indulfit, vel fi quam poenam irrogavit, vel fi cui 
fine exemplo fubvenit, perfonam non tranlgreditur. Aliae autem, cum ge¬ 
nerates lint, omnes procul-dubio tenent. 

§ 6 . "The conflitution of the prince hath alfo the force of a law ; for the people by 
a law, called lex regia, make a conceffiion to him of their whole power . there¬ 
fore whatever the emperor ordains by refcript, decree, or edibl, it is a law. 
Tdhefe a bis are called conftitutions. Of thefe, fome are perfonal, and are not to 
be drawn into precedent ; for, if the prince hath indulged any particular man 
upon account of his merit, or inflibled any extraordinary punifhment on a crimi¬ 
nal, or granted him fome unprecedented indulgence, thefe abls extend not to others 
in the like circumftances. But other confitutions are general , and undoubtedly 
bind all people. 


Lege regia.] There has been much contro- 
verfy concerning this law; vid. Gra<v. de Rom. 
imp. lib.fing. c. 24. et Hopp. in inf . I. b.t. But 
the following feems at leaft to be a probable 
conjecture. The fenate and people conferred 
various honors upon Augufius at different times: 
in the year of Rome 724, they made him tribune 
for life ; in 727, they exempted him from the 
coercion of the laws; in 731, he was created 
perpetual conful; and, in the year 735, a 
power was given him either of amending or 
making whatever laws he thought proper. 
Thefe and other decrees, made in favor of Au- 


gujius, were afterwards generally renewed at the 
commencement of the reign of every new em¬ 
peror, as appears plainly from Tacitus, turn fena¬ 
tus omnia principibus folita Vefpafiano decrepit. 
Tacit, hiji. u. 3. Thus, in time, all the feveral 
decrees of the fenate, by being frequently re¬ 
newed together, became as it were one law, and 
were called lex imperii, or regia ; and they pro¬ 
bably gained this title in imitation of the antient 
lex tegia, by which the firft Romans conferred the 
fupreme power upon Romulus in the infancy of 
their ftate. Liv. lib . 34. c. 6 . Element a jur. per 
Robert Eden, pag. 17. 


B 


De 



Lib. I. Tit. II. 


De jure honoraria . 

§ VII. Prcetorum quoque edkfta non modicam obtinent juris audorita- 
tem. Hex: etiam jus honorarium folcmus appellare : quod, qui honores gc- 
funt, (id eft, magiftratus,) audboritatem huic juri dederunt. Proponebant et 
asdiles curules edidtum de quibufdam caufis j quod et ipfum juris honor*- 
rii portio eft. 

§ 7. The edifts of the praetors are alfo of great authority . Tbefe edifts are called 
the honorary law , hecaufe thofe , wloo hear honors in the fate, have given them their 
fanfticn. The curule rfdiles alfo , upon certain occafions, puhlifhed their editts, which 
became a part of the jus honorarium. 


De refponfis prudentum. 

§ VIII. Refpon&'prudentum funt fententiae et opiniones eorum, qui- 
bus permiflum erat de jure refpondere : nam antic^uitus oonftitutum erat, 
ut eflent, qui jura publice interpretarentur, quibus a Caelare jus refponden- 
di datum eft, qui juris-confulti appellabantur : quorum omnium fen tenure 
ct opiniones earn audboritatem tenebant, ut judici recedere a refponfis eo¬ 
rum non liceret, ut eft conftitutum. 

§ 8. The anfwers of the lawyers are the opinions of thofe, who were autborifed to 
give their anjwers concerning matters of law. For antiently there were perfons , who 
publicly interpreted the law, and tothefe the emperors gave a licence for that purpofe. 
They were called juris-confulti, and their opinions obtainedfogreat an authority, that 
it was not in the power of a judge to recede from them. 


Refponfa prudentum.] All thofe, whole par¬ 
ticular application and abilities had rendered 
them learned in the law, undertook to give an¬ 
fwers to all queftions, which were propofed to 
them. But thefe anfwers were of no weight in 
the time of the republic, nor even under Auguftus , 
who impowered the lawyers to give their opini¬ 
ons by a general commiffion, which yet did not 
procure them any great authority. ff.\. t. 2. de 
eng. jur. But their opinions afterwards grew into 
confiderable credit in the reign of Tiberius, who 
prohibited any perfon from prefuming to give an 
oplflTon in matters of law, without a fpecial li¬ 
cence. But ftill the artfwers of the lawyers had 
not the force of laws; for Tiberius , in his licen¬ 
ces, laid not any injun&ion upon his judges to 
regard thefe anfwers. It is therefore highly pro¬ 


bable, that the anfwers of the lawyers were firft 

confidered as law, under Valentinian the third , be- 
caufe he confirmed the writings of Gains, Ulpian, 
Paul, Popinion, and others nominally, and forbad 
the judges to fwerve from the opinions of thefe 
lawyers in points of law. And, becaufe many in¬ 
conveniences arofe from the various opinions, 
which even thefe lawyers gave upon the fame 
queftion, the emperor ordained, that the judges 
Ihould be governed by a majority, and that, in 
cafe of an equality, they Ihould follow the opi¬ 
nion of thofe, to whom Popinion adhered. Ubi 

diverfie fententiae proferuntur, petius numerus <v incat 
audiorum; t ve/ ) ft numerus a’qualis fit , ejus partis 
fracedat euQoritas, in qua txcellentis ingenii <vir 

Papinianus emineat. Cod. 1. Theod. t.4. 1 . un. 
De refponfs prudentum. 



§ IX. Sine feripto jus venit, quod ulus approbavit; nam diuturni mo¬ 
res, confenfu utentium comprobati, legem imitantur. 

§ 9. The unwritten law is that, which ufage has approved: for all cufloms, 
which are ejlablijhed by the confent of thofe, who ufe them, obtain the force of a law. 


Ratio 



Lib. I. Tit. II. 


n 


Ratio fuperioris divijionis. 

^ X. Et non inekganter in duas lpeeies jus civile diftributum efle vide- 
tur j nam origo ejus ab inftitutis duarum civitatum, Athenarum fdlicet et 
Lacedaemoniomm, ftnxifte videtur. In his enim civkatibus ita agi folitum 
erat, ut Lacedaemonii quidem ea, quae pro legibu s obfervabant, memoriae 
mandarent: Athenienies vero ea, quae in legibus fcripta. comprehendiflent, 

cuftodirent. 

§ io. The dtvifm of the law, into written and unwritten , feems to have taken 
rife from the peculiar cuftoms of the Athenians and Lacedemonians. For the La- 
cedemonians trujled chiefly to memory, for the prefervation of their laws j but the 
laws of the Athenians were committed to writing . 

Divijio juris in immutabile et mutabile . 

§ XI. Sed naturalia quidem jura, quae apud omnes gentes peraeque ob- 
jfervantur, divina quadam providentia conftituta, femper firma atque immu- 
tabilia permanent. Ea vero, quae ipfa fibi quaeque civitas conffituit, faepe 
mutari folent, vel tacito confenfu populi, vel alia poftea lege lata. 

§ n. The laws of naturewhich are obferved by all nations, inafmuch as they 
are the appointment of divine providence , remain conftantly fixed and immutable . But 
thofe laws , which every city has enabled for the government of itfelf , fuffer frequent 
changes , either by tacit confent, or by forne fubfequeut law , repealing a former. 

De obje&is juris . 

§ XII. Opine autem jus, quo utimur, vel ad perfonas pertinet, vel ad 
res, vel ad adtiones. Et prius de perfonis videamus: nam parum eft jus 
n6fle, fi perfonae, quarum caufa conftitutum eft, ignorentur. 

§ 12. The laws, which we make ufe of, have relation either to per fans, things , or 
aft ions. IVe mufl therefore fir ft treat of perfons ; for it would be to little purpofe to 
aim at knowledge in. the law, while we are ignorant of perfons, on whofe foie account 
the law was conftituted. 
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Lib. I. Tit. III. 


<Tbe firjl general divifion of perfons , in refpeft to their rightis into freemen and 

Jlaves. 

Homines aut liberi funt, autfervi.] Tenure brought into England, where Haves are certainly 
in villenage was formerly a common tenure in not neceffary, fhall Hill continue to be a Have, 
England, and thofe, who held by it, were called and be recoverable at law, if he quits the fervioe 
villeins, from the word •villa, a farm. They of his matter? As to this queftion, it feems to 
were obliged to perform the mott fervile offices, be a fettled point, that an allion of trover will 
and their condition did not differ from that of not lie for a Negro, becaufe the owner has not an 
Haves ; for both they and their children were the abfolute property in his Negro, fo as to kill him, 
abfolute property of their lords, who might leafe as he could an ox. Salk. 666. Smith v. Gould. 
them out to others for years, or for life, or make Lord Raymond, 1274. And there has been fome 
an abfolute fale of them. doubt as to an allion of trefpafs, but the more 

Of villeins there were two forts, •viz. villeins prevalent and better opinion is, that a fpecial 
regardant to a manor, and villeins in grofs. allion of trefpafs, per quodfervitium amifit, will 

Villeins regardant, or gteba adfcriptitii, were lie in favor of a matter; fo that, if property in 
bound to their lord as members, belonging and a Negro can be fully proved, he will not be able 
annexed to the manor, of which their lord was to maintain his liberty by baptifm, or refidence 
the owner. Villeins in grofs were fuch, who were in England. 

not appendent to any manor, or lands, but be- But how much more noble and inlarged is the 
longed folely to the perfon of their lord, and his opinion of Montefquiou, in his Efprit drs loix, who 
heirs. And note, a villein might become a vil- denies, with great force of argument, that ila- 
lein in grofs by prefcription, by being granted a- very can any where be neceffary; and indeavours 
way, or by confeflion. to convince us by a fine irony, that it can never 

Tenures in villenage were wholly taken away be juftified. 
by a ftatute in the 12th Year of Charles thefecond, “ The mott laborious works (fays that great 
by which all tenures were turned into free and “ author) may be performed by freemen; and 
common focage : but it is obfervable, that long “ myreafon for thinking fo is, that before chrif- 
before this all, in which no notice is taken of “ tianity had abolifhed civil flavery in Europe, the 
villeins in grofs, there were very few villeins in “ working of mines was thought to be too hard 
England ; for the laft cafe concerning villenage “ a labor for any, except Haves or criminal*: 
to be found in any of the law books is that of “ yet freemen are now employed in thefe very 
Crouche in the 10th year of Elizabeth. Dyer “ works, and are known to live happily; as in 
266. h. pi. 11. “ the mines of Hartz in lower Saxony, and in 

And it is remarkable, that Sir ‘Thomas Smith, “ thofe of Hungary. In fhort, no labor is fo 
who was one of the principal fecretaries of ftate, “ heavy, but it may be proportioned to the 
firll to King Edward theJixth , and afterwards to “ ftrength of the workman ; and the violent fa- 
j Elizabeth, writes thus in his republic, “ that “ tigues, which Haves are made to undergo, may 
“ he never knew of any villeins in grofs in his “ be greatly eafed by commodious machines, 
“ time, and that villeins appendent to manors “ invented by art, and fkillfully applied. The 
" were but very few in number: that, fine e Eng- “ Turkijh mines in the bannat of Temefwar, tho’ 
“ land has received the chriftian religion, men “ richer than thofe of Hungary, yet produced 
“ began to be affelled in their confriences at “ not fo much, and for this plain reafon, that 
“ holding their brethren in fervitude; and “ the invention of the Turks extended no far- 
“ that upon this fcruple in procefs of time the “ ther, than the ftrength oftheir Haves. J know 
“ holy fathers, monks, and friars, fo burdened “ not whether this article is dillated by myun- 
“ the minds of thofe, whom they confeffed, “ derftanding, or my heart; but I am induced to 
“ that temporal men were glad to manumit all “ think, that there is not a climate upon earth, 
“ their villeins. “ where the moft laborious fervices might not. 

But he adds— “ That the holy fathers them- “ be performed by freemen. 

“ felves did not manumit their own Haves; and “ And were I to vindicate our right to make. 
“ that the bilhops behaved like the other eede- “ Haves of Negroes, thefe fhould be my arguments. 
“ fiaftics; but at laft fome bilhops infranchifed “The£m>/^; 7 /,havingexterminated the Arne 
“ their villeins for money, and others on account “ ricans, were forced to make Haves of the Afri- 
of popular outcry; and that at length the mo- “ cans, to clear fuch vaft Trails of land. 

“ naileries, falling into lay hands, were the oc« “ Sugar would be too dear,if the plants, which 
cafion, that almoft all the villeins in the king- “ produce it, were not cultivated by Haves. 

“ dom are now manumitted.” Smith's republic, “ They are fo black from head to foot, and 

cap. 10. “ fo very flat-nofed, that it is impofiible to pity 

But it mutt not here be omitted, that even now, “ them. 

upon a prefumption of neceflity, the Englijh per- » It is incredible, that God, who is a wife 

mit flavery in the plantations ; and this may “ Being, fhould place a foul, and efpecially a 

lead the reader to inquire, whether a Negro, “ good foul, in fo black a body. 

“ It 
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tions. 



I. Et libertas quidem (ex qua etiam liberi vocantur) eft naturalis fa 
cultas ejus, quod cuique facere iibet, nifi quid vi aut jure prohibetur. 



§ 1. Liberty, or freedom, from which we are denominated free, is that natural 
power, which we have of a Ring, as we pleafe , if not hindered by force, or refrained 
by the law, 

Definitio fervitutis . 

§ II. Servitus autem eft conftitutio juris gentium, qua quis dominio ali- 
eno contra naturam fubjicitur. 

§ 2. Slavery is that, by which one man is made fubjeft to another , according to 
the law of nations, tho * contrary to natural right. 


Servi et mancipii etymologia, 

§ III. Servi autem ex eo appellati funt, quod imperatores captivos ven- 

dere, ac per hoc fervare, nec occidere folent; qui etiam mancipia didi 
funt, eo, quod ab hoftibus manu capiantur. 

§ 3. Slaves are denominated fervi, from the verb fervare, to preferve: for it is 
the practice of our generals to fell their captives, being accuflomed to preferve, and 
not to deflroy them. Slaves are alfo called mancipia (a manu capere) in that they 
are taken by the hand of the enemy, 

Imperatores captivos.] At this day, prifo- fomed. Prifoners are alfo treated with the fame 
ners, taken in war between chriftian princes, lenity by mahometan princes, when they are 
are not fold, or even forced to work, but re- at war among themfelves. Malloy de jure mar. 
main, ’till they are either exchanged or ran- 419. 

Nec occidere folent.] vid. E/prit des loix. lib. 15. cap. 2. 


^uibus modis fervi conjlituantur .. 

§ IV. Servi autem aut nafcuntur, aut fiunt. Nafcuntur ex ancillis nof- 
tris: fiunt aut jure gentium, id eft, ex captivitate; aut jure civili, cum liber 
homo, major viginti annis, ad pretium participandum iele venundari palfus 

eft. 

§ 4. Slaves are either lorn fuch, or become fo. They are born Jlaves, when they 
are the children of bond-women : and they become faves, either by the law of na¬ 
tions, that is, by captivity', or by the civil law, which happens, when a free per- 
fon, above the age of twenty, fuffers himfelf to be fold, for the fake of fharing the 
price given for him. 


Nafcuntur ex ancillis.] “ Eodem jure ex an- 
“ cillis nati fervi funt, quo fata cedunt folo ; 
“ mater enim folo comparator, vis patris fato.” 
Cuj acius. 

Cum liber homo.] Altho’ abfolute fiavery is 
now difufed in Europe (except when it is inftift- 
cd upon criminals, as a punilhment, or upon 


T arks, when they are prifoners in Roman catho¬ 
lic countries) yet a fpecies of fervitude is al¬ 
lowed among us, which is juftifiahie : thus an 
apprentice is bound for a certain time, and for 
particular purpofes; and men of full age may 
alfo, by contraft, bind themfelves for a mainte¬ 
nance either for years, or for life. But fuch a. 

con* 



H 
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Tit. IV. 

Vil fncapadlly, But is irttlttfM t6 kll the Tegal 
jh-ivildges of other rifen, arid, in this, his con¬ 
dition is widely diffefent from that of an abfb- 
lute Have. 



In liberis autem.] Perfons in Great Britain are 
diftinguilhed after the following manner. 

The nobility, ftri&ly taken, is what makes up 
the Peerage of Great Britain^ arid con fids of lords 
fpiritual and temporal, who have a feat and vote 
in parliament, and are divided into five ranks or 
degrees, viz. duke, marquis, earl, vifcount, and 
baron. All, who are not peers of the kingdom, 
come under the general name of commoners, 
who may be diftinguifhed into two claries: the 
firft comprehends the gentry of all denomina¬ 
tions, whether baronets, knights, efquires, or 
gentlemen. Baronets and knights are made by 


creation. The honor of baronet is hereditary, 
and defcendsto the male iffue. That of a knight- 
batchelor is onlyperfonal, and dies with the per- 
fon, upon whoih the honor is conferred. The 
titles of efquire, and gentleman, are acquired ei¬ 
ther by birth, by profeflion, or by certain offices, 
which diftinguilh thofe, who have ferved them, 
and their defcendents. Under the other dafs 
may be comprehended the yeomanry, or freehol¬ 
ders, who have lands or tenements of their own 
to the value of at leaft forty (hillings a year ; and 
all citizens, tradefmen, and day-laborers. Stra¬ 
it an s Domat . vol. I. p. 23. 




De Ingenuis. 


C.vii. T. 14. 

De ingemii definitione 



Ngenuus eft is, qui ftatim 


eft, liber eft: live ex duobus 


genuis matrimonio editus eft, five ex libertmis duobus, live 


libertino, et altero ingenuo. Sed et ft quis ex matre nafcitur libera, patre 
vero fervo, ingenuus nihilominus nafcitur : quemadmodum, qui ex ma¬ 
tre libera et incerto patre natus eft : quoniam vulgo conceptus eft. Suffi- 
cit autem, liberam fuifte matrem eo tempore, quo nafcitur, licet ancilla 
conceperit: et, e contrario, ft libera conceperit, deinde ancilla fa&a pa- 
riat, placuit eum, qui nafcitur, liberum nafci: quia non debet calamitas 


matris 


qui in ventre eft. Ex his illud qusefttum eft, ft 


jpraegnans manumifla fit, deinde ancilla poftea fa<fta pepererit, liberum 
fervum pariat ? Et Martianus probat, liberum nafci: fufticit enim 


qui 

in utero eft, liberam matrem vel medio tempore habuifle, ut liber nafca- 
tur; quod et verum eft. 

The term ingenuous denotes aperfon , who is free at the infant of his birth , by being 
born in matrimony of parent s, who are both ingenuous, or both libertines; or of pa¬ 
rents > who differ in condition , the one being ingenuous, and the other a libertine. 

But 




Ex matre libera.] It is a general maxim in 
the civil law, “ that a child, born in lawful 
«< wedlock, fhall follow the condition of his fa- 
“ ther: ” Cum hgitimanupt'utfafttefunt [fays Cel- 

fus] liberipatremfequuntur. ff. I. $.19. 

But, where there is no lawful marriage, the 
children then follow the condition of their mo - 
ther j and this happens, according to the Roman 
law, not only when (laves intermarry, but even 
when a free-man marries a bond-woman, for all 
fuch marriages are only called contubernia : it 
therefore follows a fortiori, that, if a freeman de¬ 
bauches a bondwoman, their iffue will be bond. 
Liberi ex coitu meretricio fufcepti, qui vulgo qucefiti 
dicuntur , matris conditionem fequuntur, quia pater 
eorum ignoratur , quod idem efi ac fi patrem non ha- 
berent. Liberi ex contubernia, five inter fervos, five 
inter alterum liberum, alt erupt fiervum, in eadem con¬ 
dition funt , quia jus civile ad eos non pert met. vid. 

gloff. et DD. at 1 .19. ff. 1. t. 5. 

But the rule of the law of England is dill more 


general; for the maxim is, “ that the children 
“ (hall never follow the condition of their mo- 
“ ther, but always that of their father.” Lex An¬ 
glia [fay s Fortefcue’] nunquam matris, fedfemper pa- 
tris, conditionem imitari par turn judicat. Fortefc. 

de laud. 11 . Angl. 

So that, if a villein in England had taken a 
free-woman to wife, their ilfue would have been 
villeins; and, if a niefe had been married to a 
free man, their children would have been free. 
Litt. ten. lib. 2. fett. 187. 

But the illegitimate iffue of a villein and a 
free-woman, or of a villein and a niefe, would 
have been free, altho’ their illue in lawful ma¬ 
trimony would have been bond. For, inafmuch 
as a baftard is not permitted by the law of Eng¬ 
land to follow the condition of his mother, and 
can not follow the condition of his father, who 
is unknown to the law, he is therefore feigned 
to be nullius filins ; and, in favor of liberty, is 
prefumed to have been born free. 


De erronea ingenui manumijfione, 

§ I. Cum autem ingenuus aliquis natus fit, non officit ei, in fervitute 
fuifle, et poftea manumiffum effe : faepiffime enim conftitutum eft, natali- 
bus non officere manumiffionem. 

§ 1. When any man is by birth ingenuous, it will not injure him to have been in 
fervitude , and to have been afterwards manumitted : for there are diverfe confiitn- 
lions , by which it is enabled\ that manumiffion fhall not prejudice free birth. 

Ssepiflime enim.] For, if manumiflion was rious to a man, who was free by birth, and ma- 
permitted to operate, the perfon manumitted numitted thro’ ignorance and miftake. Cod. 7. 
muft become a libertine , which would be inju- t. 16. 1 . 21. 



De Libertinis. 
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rnanui et poteftati fuppofitus eft: et manumiflus liberatar a domini potef- 

quae res a jure gentium originem fumpfit; utpote cum jure natural! 


tate 


omnes liberi nafcerentur; nec diet nota manumifiio, cum fervitus eftet 
cognita. Sed, poftquam jure gentium fervitus ingenuitatem invalit, fecu 
turn eft beneficium manumifiionis 


cum uno com muni nomine om 


nes homines appellarentur, jure gentium tria hominum genera dfe coepe- 
runt, liberi, et his contrarium, fervi, et tertium genus, libertini, qui deiierant 
elfe fervi. 


Libertines, or free- men, are tbofe, who have been manumitted from juft fervitude . 
]Wanumiffton implies the giving of liberty \ for whoever is in fervitude, is fubjeft to 
the hand and power of another ; but whoever is manumitted, is free from both . 

Manumiffton took its rife from the law of nations ; for all men by the law of na¬ 
ture are born in freedom ; nor was manumiffton beared of, while/} fervitude was un¬ 
known. But, when fervitude, under fan Eli on of the law of nations, invaded liberty, 
the benefit of manumiffton became then a confequence. For all men at firft were deno¬ 
minated by one common appellation, * till, by the law of nations, they began to be di¬ 
vided into, three claffes, viz. into liberi, or thofc, who are born free •, into fervi, or 
thofe, who are in Jlavery •, and into libertini, who are thofc, who have ceafed to be 
Jlaves , by having freedom conferred upon them . 


Quibus modis manumittatur. 

§ I. Multis autem modis manumiflio procedit: aut enim ex lacris con- 
ftitutionibus in facrofan&is ecclefiis, aut vindi&a, aut inter amicos, aut per 
epiftolam, aut per teftamentum, aut per aliam quamlibet ultimam volunta- 
tem. Sed et aliis multis modis libertas fervo competere poteft, qui tarn ex 
veteribus, quam ex noftris conftitutionibus, introdu&i funt. 

§ i. Manumiffton is effected by various ways ; either in the face of the church , 
according to the imperial conftitutions, or by the vindi&a, or in the prefence of friends, 
or by letter, or by teftament, or by any other laft will . Liberty may alfio be properly 
conferred upon a Jlave by diverfe other methods, fome of which were introduced by the 
conftitutions of former emperors , and others by our own . 


Multis autem modis.] Liberty could antient- 
ly be conferred, but three ways: viz. by tefta- 
merit, by the ccnfus, and by the vindifla or lie- 
tor’s rod. And this is evident from the follow¬ 
ing paifage in Tully : Si neque cenfu, neque vindic- 
ta, neque tefiamento liber factus ejt , non eft liber . In 

top. 

A man was faid to be liber cenfu , when his 
name was inferted in the cenfor’s roll with the 
approbation of his mailer at the public cenfus. 
But the method of acquiring liberty by the vin- 
didia was more folemn and formal. For it was 
neceflary, that the mailer, placing his hand upon 
the head of the Have, Ihould fay in the prefence 
of the pnetor, bunc hominem liberum effe volo , to 

which the praetor always replied, dico cum liberum 
tffe more fiuiritum . Then the lidor, or ferjeant, 
receiving the vindiCta, or rod, from the praetor, 
ftruck the new freed-man feveral blows with it 
upon the head, face, and back, after which tois 


name was regiftered in the roll of freed-men, and 
his head being dofe lhaved, a cap was given 
him, as a token of liberty. 

The various other forms of manumitting, in¬ 
troduced by the imperial conftitutions, are almoft 
all of a public nature; and even manumiffion 
among friends , or by letter , could not be effeded 
without the prefence of five witneffes. Cod. 7. 

t. 6. de lat. lib. toll. 

With refped to villeins in England, it appears 
from the following law, enaded by William the 
firft, in what manner they were antiently in- 
franchifed. Si quis velit fervum fiuum liberum fa- 
cere, tradat eum vice comiti per manum dextram in 
pleno comitatu , quietum ilium clamare debet a jugo 
fervitutis fiuee per manumijftonem, et oftendat ei libe- 
ras vias et portas, et tradat illi libera arma, ficilicet , 
lanceam et gladium j deinde liber homo efticitur. “ If 
“ any perfon is willing to infranchife his Have, 
** let him, with his right hand, deliver the Have 

to 




« to the flieriff in a full county, proclaim hi 
exempt from the bond of fervitude by manu- 


a 


it 


million, Ihew him open gates and ways, and 
<• deliver him free arms, to wit, a lance, and a 
“ fwordj after which he commences a free- 


ft 


man. 




Another law, made by king Henry the fir ft, 
gives a ftill farther light into this matter. Qui 

J'ervum fuum liber at in ecclefta, vel mercato, vel co- 
mitatu, vel hundredo coram teftibus, et palam faciat , 
et liberas illi mas et portas con/cribat apertas, et 
lanceam, et gladium , ml qu<e liberorum artna funt 
in manibus ei ponat. vid. II. Anglo-SaxonicaSj&V. 
Wilkins editore. 

But thefe ceremonies were difufed in England 
by the more modern practice, and freedom was 
often conferred by grants, of which the follow¬ 
ing is a precedent, from whence the reader may 
colled, what intereft the lord had in his villein, 
by obferving how great an intereft is releafed. 

To all to ’whom thefe prefents Jhall come , &c. 
T. L. lord of the manor of D. fndeth greeting. 
Whereas A. B. otberwife called our natim , fon of 
C. B. otherwife called C. B. our natim , belonging 
andappendent to our manor of X). in the county of XL. 
was begotten in villenage, and for fuch a one mas 
commonly called , held, had, and reputed openly, pub- 
lickly, and privately. Know ye, that 1 the faid 
T. L. for dirnrfe good and lawful caufes me thereunto 
moving, for me and my heirs for ever, have manu¬ 
mitted, releafed, and from the yoke of fervitude and 
villenage difcharged, and , by thefe my letters patent, 
do manumit,free, anddifcharge the [aid A. B. with 
all his fequels begotten, or to be begotten, with all 


his goods and chattels, lands and tenements by him 
already bought , or hereafter to be bought what fe¬ 
ver. Know ye alfo , that I the faid T. L. have 
remifed, and releafed, and for me, my heirs. Sec. 
have quiet clamed, and by this my prefent writing 
do remit , releafe, and quiet clame the faid A. B. and 
his heirs, and all his fequels , from all, and all man¬ 
ner of actions real, andperfcnal, fuits, quarrels, Sec. 
which againft the faid A . B . or any of t he heirs of his 
fequels, or any of them, 1 have, or had, or which /, 
or my heirs hereafter, might have by reafon of the faid 
fervitude aforefaid, or for any other caufe whatfoever, 
from the beginning of the world unto the day of mak¬ 
ing thefe prefents. So that neither 1 the faid T. L. 
nor my heirs, nor any other by and for us, or in our 
names, any afiion, right, title, dame, intereft, or de¬ 
mand of villenage orfervitude, by the king's writ, or 
by any other means whatfoever againft the faid A. B. 
or his fequels begotten, or to be begotten, or againft the 
goods, chattels, lands and tenements purchafed, or here¬ 
after to be purchafed, from henceforth may exalt, 
dame, or challenge, at any time hereafter, but that 
we be wholly and for ever thereof debarred by thefe 

prefents. And I the faid T. L. and my heirs, the 
faid A.B. with all his fequels begotten, or to be be¬ 
gotten, free-mtn, againft all men, will warrant for 
ever by thefe prefents. In witnefs. See. 

vid. the complete clerk, reprinted in 1676. 

Per aliam quamlibet.j By the words per aliam 
quamlibet ultimam voluntatem, are meant donati¬ 
ons mortis caufa, and codicils. 

Aliis multis modis.] Many of which are enu¬ 
merated in Cod. 7. t. 6. De latina hbertate tol - 
lenda. 



Ubi et quando manumit ti pot eft. 

II. Servi vero a dominis Temper manumitti folent, adeo ut vel in 
tranlitu manumittantur; veluti cum praetor, aut prasfes, aut proconful, in 
balneum, vel in theatrum eunt. 

2. Slaves may be manumitted by their maflers at any time , even wbilefl the pra¬ 
ter, the governor of a province , or the proconful is going to the baths , or to the 
theater. 



Veluti cum prator.] For infranchifement is 
an ad of voluntary, and not of contentious, ju- 
rifdidion; fo that time and place are not mate¬ 
rial. See Cod. 3. 1. 12. lt.2,8. 


Omnes proconfules ftatim, quam urbem egreffi fue- 
rint, habent jurifdiClionem; fed non contentiofam, 
fed voluntariam ; ut ecce manumitti apud eos poft'unt 
tarn liberi quam fervi, et adoptiones feri. ft. 1. 

t. 16. /. 2. 



De libertinorum divifione fublata. 

§ III. Libertinorum autem flatus tripertitus antea fuerat: nam qui 
manumittebantur, modo majorem et juftam libertatem confequebantur, 
et fiebant cives Romani: modo minorem, et Latini ex lege Junia Nor- 
bana fiebant : modo inferiorem, et fiebant ex lege JE lia Sentia Dedititii: 
fed quoniam Dedititiorum quidem peffima conditio jam ex multis tempo- 

C ribus 
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ribus ia defuetudlnem abierat; Latinorum vero nomen non frequcntaba- 
tur; ideoque noftra pietas, omnia augere et in mdiorem ftatum reducere 
defiderans, duabus conftitutionibus hoc emendavit, et in priftinum ftatum 
reduxit: quia et a primis urbis Romas cunabuHs una atque fimplex libcr- 
tas compctebat, id. eft, eadem, quam habebat manumiftbr ; nift quod, 

feilicet, libertinus fit, qui manumittitur, licet manumiftbr ingeuus fit. Et 

Dedititios quidem per conftitutionem noftram expulimus* quaxu promul- 
gavimus inter noftras decifiones; per quas, fuggerente nobis Triboniano 
viro excelfo quaeftore noftro, antiqui juris altercatioaes placavimus. La¬ 
tinos autem Junianos, et omnem, quae circa eos fuerat, obfervaatiam, alia 
conftitutione, per ejufdem quaeftoris fuggeftionem, correximus, quae inter 
imperiales radiat fandliones. Et omnes libertos (uullo, nec aetatis mauu- 
miffi, nec domini manumittentis, nec in manumilftonis mode, diicrimine 
habito, ficuti antea obfervabatur) civitate Romana decoravimus, multis mo- 
dis additis, per quos poffit libertas fervis cum civitate Romana, quae lola 
eft in praefenti, praeftari. 

§ 3. The libertini were formerly dijlinguifhed by a threefold divijion. Thofe, who 
were manumitted, fometimes obtained what was called the greater liberty , and thus 
became Roman citizens ; fometimes they obtained only the lejfer liberty, and became 
Latins, according to the law Junia Norbana; and fometimes they obtained only the' 
inferior liberty, and became Dedititii, by the law JE lta Sentia. But, the condition of 
the Dedititii differing but little from Jlavery , the inferior liberty has been long Jince 
difufed ; neither has the name of Latins been frequent. It therefore being our ardent 
defire to extend our bounty, and to reduce all things into a better Jlate, we have 
amended our laws by two conftitutions, and re-eftablijhed the antient ufage for anti - 
only liberty was fimple and undivided, that is, it was conferred upon the Jlave, as his 
marmnittor pojfcjfcd it, admitting this fingle difference, that the perfon manumitted be¬ 
came only 0 libertine, alt ho'' his mammittcr was ingenuous. 

We have inti rely abolifhed the name of Dedititii by a conjlituiion. publifhed among 
cur decifions, by which, at the injlance of Tribonian, our qusejlor, we have fuppreffed 
all difputes concerning the antient law. We have alfo, at the fuggefticn of the fame 
illuftrious perfon, altered the condition of the Latins, and corrected the laws, winch 
related to them , by another confiitution, which eminently difiingui/hes itfelf among the 
imperial fan ft ions And we have made all the freed-men in general citizens of Rome, 
regarding neither the age of the perfon manumitted, nor of the manumit tor, nor any of 
the forms of manumiffion, as they were antiently cbferved. IVe have alfo introduced 
many new methods, by which JIaves may become Roman citizens ; and the liberty of 
becoming fuch is that alone, which can now be conferred. 

Latini ex lege Junia Ncrbana.] The law men fub ultimo fpiritu fmul anirnam atque liber tat cm 
yunia Ncrbana was made Amo U, C. 771, in the amittebant, et quqfi feruorum, lta bona eorum, jure 
confulfhip of yunius Stlanus and Norbanus Balbus. quodqmmodopeculii, ex lege yunia Ncrbana manumif- 
It was enacted by this law, that all Haves, who fores define bant. I nil 3. t. 8. But it mull be ob- 
were infranchjfed otherwife than by teftament, ferved, that they were not prohibited from en- 
the cettfus , or the 'vindifia, ftiould not become Ro- joying the freedom of Row, if properly confer- 
man citizens, but have futh privileges only, red. 

tyhich the Latins enjoyed before the Italian, or Ex lege JQlh Sentia Dedititii.] By. the law 
focial war. The condition of thofe, who ob- xEIia Sentia, which was enabled, in the reign of 
tained this le/Ter liberty, is thus deferibed by Auguflus, and in theconfulate of lAZlius and Sentius, 
Jufiman: ut hberi %itam fuam peragebant, atta - all flaves, who had been condemned, as crimi¬ 
nals. 
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nils, and tfterwafds obtained manumiflion thro’ Thefe ihferior freed-men Were diftinguilhed 
the indulgence of their matters, could only ac- from the Latins by many incapacities peculiar to 
quire the inferior liberty, and were termed De~ themfelves, the mott remarkable of which was, 
dititii, becaufe their condition was equalled with that they were for ever debarred from becoming 
chat of conquered revolters, whom the Refiiaxs, citizens of Rime. But thefe diftin&iens were de- 
in reproach, called Dedititii, £>uia ft fuafue omnia ftfoyed by the cohftitutibns of JuJlitrian, rid. 
dediderunt . Cod. 7. t. 5. 1 . 1 . t. 6. 1 .1. 


Titulus Sextus. 

Qui et ex quibus caufis manumittere 

non poflimt. 

D. xl. T, 9. C. vii. T. 11. 

v 

Prius caput leg is /Elite Sentice, de manumit tente in frau- 

dem credit orum. 

O N tamen cuicumque volenti manumittere licet: nam is, qui in 
fraudem creditorum manumittit, nihil agit: quia lex ./Elia Sentia 
impedit libertatem. 

It is not in the power of every mafter to manumit at will: for whoever manumits 
with intent to defraud his creditors, may be faid to commit a nullity, the law ./Elia 
Sentia impeding all liberty thus granted. 

De fervo injlituto cum libertate . 

§ I. Licet autem domino, qui folvendo non eft, in teftamento fervum 
fuum cum libertate haeredem inftituere, ut liber fiat, haerefque ei folus et 
neceflarius, fi modo ei nemo alius, ex eo teftamento, hacres extiterit: aut 
quia nemo haeres fcriptus fit, aut quia is, qui fcriptus eft, qualibet ex cau- 
fa haeres ei non extiterit. Idque eadem lege ./Elia Sentia provifum eft, et 
rede. Valde enim profpiciendum erat, ut egentes homines, quibus alius 
haeres extiturus non effet, vel fervum fuum neceflarium haeredem ha- 
berent, qui fatisfadurus eflet creditoribus: aut, hoc eo non faciente, cre¬ 
ditors res baereditarias fervi nomine vendant, ne injuria defundus affi- 
ciatur. 

§ 1. A wafer, who is infolvent, may appoint a Jlave to be his heir with liberty, 
that thus the flave may obtain his freedom, and become the only and neceffary heir of 
the tejlator, on fuppojttion that no other perfon is alfo heir by the fame tejlament *, 
and this may happen, either becaufe no other perfon was inftituted heir, or becaufe the 
perfon, fo inftituted , is unwilling to all-, as fitch. Wis privilege of mafters was for wife 
and juft reafons eftablijhed by the above-named law /Elia Sentia : for it claimed a 
fpecial provifton, that indigent men , to whom no man would be a voluntary heir, 
might have a Jlave for a necejfary heir to fatisfy creditors j or otherwife, that the 
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creditors themfelves Jhould make fale of the hereditary effefts of the mafler in the 
name of the ftave, left the deceafed Jhould fuffer ignominy. 

Ne injuria.] “ Hoc eft, ignominia; quamvis “ et haftse publicc fubjiciuntur; cujus rei locu- 
4C enim edifto praetoris de infamibus non note- “ pletem teftem habemus Cicerenm pro tguintio) 
“ tur, oneratur tamen exiftimatio ejus, et fafli “ cap. 15. vid. Vinn. 

“ infamiam non effugit is, cujus bona au&ioni 

De fervo inftituto fine libertate . 

§ II. Idemque juris eft, etft fine libertate fervus haeres inftitutus eft : 
quod noftra conftitutio non folum in domino, qui folvendo non eft, fed 
generaliter conftituit, nova humanitatis ratione: ut ex ip fa fcriptura inftitu- 
tionis etiam libertas ei competere videatur : cum non fit verifimile, eum, 
quern haeredem fibi elegit, fi praetermiferit libertatis dationem, fervum re- 
manere voluifie, et neminem fibi hasredem fore. 

§ 2. A Jlave alfo becomes free by being in/lituted an heir, alt ho' no mention was 
made of liberty in the teft ament: for our imperial conflitution regards not only maf¬ 
ter s, who are infolvent, but, by a new aft of our humanity , it extends generally \ fo 
that the very inflit ut ion of an heir implies the conferring of liberty. For it is highly 
improbable, that a teft at or, alt bo' he hath omitted to mention liberty in his teflament , 
would be willing, that the perfon, whom he hath inflituted , Jhould remain in fervi- 
tude, ftnee a teflator would thus defeat his own purpofe, and be deflitute of an heir ► 

Quod noftra conftitutio.] See Cod. 6 . t. 27. /. 5. De neceflariis hxredibus inftituendis. 

Quid, fit in fraudem creditorum manumittere. 

§. III. In fraudem autem creditorum manumittere videtur, qui vel jam 
eo tempore, quo manumittit, folvendo non eft $ vel qui, datis libertatibus, 
defiturus eft folvendo elfe. Pnevaluifte tamen videtur, nifi animum quo- 
que fraudandi manumiflor habuerit, non impediri libertatem, quamvis 
bona ejus creditoribus non fufticiant: fepe enim de facultatibus fuis am- 
plius, quam in his eft, fperant homines. Itaque tunc intelligimus impe¬ 
diri libertatem, cum utroque modo fraudantur creditores, id eft, et con- 
filio manumittentis, et ipfa re, eo quod bona ejus non funt fufFeftura cre¬ 
ditoribus. 

§ 3. A man may be faid to manumit in order to defraud creditors, if he is infolvent 
at the time when he manumits, or if he becomes infolvent by manumitting. It is how¬ 
ever the prevailing opinion, that liberty , when granted, is not impeached , unlefs the 
manumittor had an intent to defraud, altho' his goods are inefficient for the payment 
of his creditors •, for men frequently imagine themfelves to be in better circumflances, 
than they really are. We therefore underftand liberty to be then only impeded, when 
creditors are doubly defrauded j that is, both by the intention of the manumittor , and 
in reality. 

Alterum caput legis JElice Sentice de minore viginti annis . 

§ IV. Eadem lege iElia Sentia, domino minori viginti annis non aliter 
manumittere permittitur, quam fi vindidta apud confilium, jufta caufa ma- 
numilfionis approbata, fuerint manumifii. 

§ 4 > 



21 


Lib. I. Tit. VI. 

§ 4. By the before-named law TElia Sentia, a mafter , under the age of twenty years , 
can not manumit, unlefs a jujl caufe is afftgned , W&/V& muft be approved of by a council , 
appointed for that purpofe, 4/ wibj* command liberty is conferred by the vindidta. 

Non aliter.] This prohibition was in favor Apud concilium.] This council at Rome con- 
of minors ; “ ne, fervorum fuorum delinimentis lifted of the praetor, five fenators, and five equi- 
“ decepti, minores rebus fuis fpoliarentur j prae- tes or knights. In the provinces it confiftea of 
“ terea lex providere voluit, ne temere, et line the proconful, and twenty recuperatores, i. e. 
** certo animi judicio, fervi libertate et civitate magiftrates of municipal towns, who were called 
“ donarentur.” Jf. 40. /. 2. /. 4. etpajjim. recuperatores , quia jusjuum per eos quifque rccupe- 

robot. Calvin. 


^uce funt juflee caufee manumijftonis . 

§ V. Jute autem caufe manumiffionis funt: veluti fi quis patrem 
aut matrem, filium filiamve, aut fratres, fororefve naturales, aut paxla- 
gogum, aut nutricem, aut educatorem, aut alumnum alumnamve, aut 
colledtaneum manumittat: aut fervum, procuratoris habendi gratia, aut 
ancillam, matrimonii habendi caufa : dum tamen intra lex menfes in 
uxorem ducatur, nifi jute caufa impediat: et fervus, qui manumittitur, 
procuratoris habendi gratia, non minor decern et feptem annis manu- 
mittatur. 

§ 5. A minor is deemed to ajftgn a juft reafon for manumiffion, when he alleges 
any of the following , viz. that the perfon to be manumitted is his father or mother , 
his fon or daughter, his brother or fftcr, his preceptor, his nurfe, his fefter child, 
or his fofter brother •, or when he alleges, that he would manumit his Jlave, in order 
to conftitutc him his pro hi or ; or his bond-woman , with an intent to marry her, on 
condition, that the marriage is performed within fix months. But a Jlave, who is to 
be conftituted a proctor, can not be manumitted for that purpofe , if he is under 
feven teen. 

Juftac autem.] vid.^'. 40. t. 2. /. 9,10, isfe. 

Dc caufa femel probata . 

§ VI. Semel autem caufa approbata, live vera fit, five falfa, non re- 
tradlatur. 

§ 6 . A reafon, which has once been admitted in favor of liberty, whether true or 
falfe, can not afterwards be difallowed. 



Abrogatio poferioris capitis legis AElice Sent ice. 

VII. Cum ergo certus modus munumittendi minoribus viginti annis 
dominis per legem /Eliam Sentiam confiitutus efiet, eveniebat, ut qui qua- 
tuordecim annos expleverat, licet tetementum facere, et in eo fibi hiere- 
dem infiituere, legataque relinquere, pofiet, tamen, li adhuc minor efiet 
viginti annis, libertatem fervo dare non pofiet; quod non erat ferendum : 
nam, cui totorum fuorum bonorum in tefiamento dilpofitio data erat, 
quarenonfimiliterei, quemadmodum alias res, ita et de fervis fuis in ultima 
voluntate dilponere, quemadmodum voluerit, permittimus, ut et liberta¬ 
tem eis pofiit prate re ? Sed cum libertas inadlimabilis res fit, et propter 

hoc 
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hoc ante vigefimum aetatis annum antiquitas libertatem fervo dare prohi- 
bebat 5 idco nos, mediam quodammodo viam eligentes, non aliter minori 
viginti annis libertatem in teftamento dare fervo fuo concedimus, nifi fep- 
temdecimum annum impleverit, et odtodedmum attigerit. Cum enim 
antiquitas hujufmodi aetati et pro aliis poftulare conceflerit, cur non etiam 
fui j udicii ftabilitas ita eos adj uvare credatur, ut ad libertatem dandam fer- 
vis fills pollint pervenire ? 

§ 7. When certain bounds were preferred by the law ./Elia Sentia to all under 
twenty, with regard to manumijfion, it was obferved, that any per Jon, who was four¬ 
teen complete, might make a teflament, injlitute an heir, and bequeath legacies, and 
yet that no perfon, under twenty, could confer liberty \ which was not longer to be to¬ 
lerated, For can any juft caufe be aftigned, why a man, permitted to difpofe of all his 
effects by t eft ament, fhould be debarred from infranchi/ing bis Jlaves ? But, liberty being 
of ineflimable value, and our antient laws prohibiting any perfon to make a grant of 
it, who is under twenty years of age. We therefore make choice of a middle way, and 
permit all, who are in their eighteenth year, to confer liberty by teflament. For fince, 
by all former praft ice, perfons at eighteen were permitted to plead for their clients, 
there is no reafon, why the fame Jiability of judgment, which qualifies them to afftft 
others, fhould not be of advantage to themfelves, by inabling them to infranchife their 
own Jlaves. 


Titulus Septimus. 

De lege Fufia Caninia tollenda. 

C. vii. T. 3. 

L EGE Fufia Caninia, certus modus conftitutus erat in fervis tefta¬ 
mento manumittendis ; quam, quad libertates impedientem et quo¬ 
dammodo invidam, tollendam efle cenfuimus: cum fads fuerat inhuma- 
num, vivos quidem licentiam habere totam fuam familiam libertate do- 
nare, nifi alia caufa impediat libertatem; morientibus autem hujufmodi 
licentiam adimere. 

By the law Fufia Caninia, all maflers were refrained from manumitting more, than 
a certain number, by teflament but we have thought proper to abrogate this law, as 
odious and deftruftive of liberty ; judging it inhuman, that perfons in health fhould 
have power to manumit a whole family, if no juft caufe impedes the manumiftion, 
and that ihofe , who are dying, fhould be prohibited from doing the fame thing by 

ament. 
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Altera divifio ferfonarum . 

S E qu i t u R de jure perfonarum alia divifio; nam quaedam pcrfonae fui 

juris funt, quasdam alieno juri fubjedtae. Rurfus earum, quae alieno 
juri fubjedae funt, alias funt in poteftate parentmn, alias in poteftate domi- 
norum. Videamus itaque de his, quae alieno juri fubje&ae funt; nam ft 
cognoverimus, quaenam ifta? perlbnae funt, fimul intelligemus, quae fui ju¬ 
ris funt* ac prius infpiciamus de his, quae in poteftate dominorum funt. 

We now proceed to another divijion of perfons ; for fome are independent , and fome 
are fuljett to the power of others. Of thofe , who are fubjett to others, feme are in 
the power of parents, others in the power of their majiers. Let us then inquire, 
what perfons are in fubjeftion to others ; for when we apprehend , who thefe perfons 
are, we Jhall at the fame time difeover thofe , who are independent. Our firjl inquiry 
Jhall be concerning thofe , who are in the power of majiers. 




§ I. In poteftate itaque dominorum funt fervi, quae quidem poteftas 
juris gentium eft; nam apud omnes peraeque gentes animadvertere poflu- 
mus, dominis in fervos vitas necifque poteftatem fuifie : et, quodcunque 
per fervum acquiritur, id domino acquiri. 


§ i. All Jlaves are in the penver of their wafers, which power is derived from 
the law of nations : for it is equally o'few able among all nations , that majiers have 
always had the power of life and death over their Jlaves, and that whatfoever is ac¬ 
quired by the JIdve is acquired for the majler. 


Vitae necifque poteftatem.] This power was 
abridged by the law Cornelia de Sicariis, ann. U. 
C. 673, and by the law Petronia de Jervis, in 813. 
It was afterwards intirely taken away by the 


emperor Adrian , who ena&ed, “ that flavea 
“ Ihould not fuffer death, unlefs upon con- 
“ vision of fome capital crime before a ma- 
“ giftrate.” 


De jure civium Romanorum in fervos . 

§ II. Sed hoc tempore nullis hominibus, qui fub imperio nollro funt, 
licet, fine cauia legibus cognita, in fervos fuos fupra modum faevire. Nam, 
ex conftitutione divi Antonini, qui fine caufa fervum fuum occiderit, non 
minus puniri jubetur., quam ft alienum fervum occiderit. Sed et major 
afperitas dominorum, ejuldem principis conftitutione, coercetur: nam An¬ 
toninus, confultus a quibufdam praefidibus provinciarum de his fervis, qui 
ad aedem facram vel ftatuam principum confugiunt, prascipit, ut, li into- 
lerabilis videatur faevitia dominorum, cogantur fervos fuos bonis conditio- 

nibus 
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rubus vendere, ut pretium dominis dareturj et redte : expedit enim rei- 
publicas, ne fua re quis male utatur. Cujus refcripti, ad ./Elium Martianum 
miffi, verba funt haec. Dominorum quidem potejlatem in fervos illibatam ejfe 
cportet , nec cuiquam hominum jus fuum detrahi. Sed et dominorum inter- 
eji , ne auxilium contra fcevitiam , velfamem, vel intolerabilem injuriam , de- 
negetur its, qui jujie deprecantur. Ideoque cognofce de querelts eorum , qut 
ex familia Julii Sabini ad facram jlatuam confugerunt , et, Ji vel durius 
habit os, quam cequnm efi, vel inf ami injuria affedlos ejfe, cognoveris, v ce¬ 
ntre jube, ltd ut in ‘poteftatem domini non revertantur . Quod fi niece con- 
jlitutioni fraudem fecerit , feiat , me hoc admijj'um adverfus fe feverius exe- 
cuturum . 


§ 2, y#/ perfons , <?«r imperial government , are now prohibited to infill any 

extraordinary punijhment upon their Jlaves , without a legal caufe. For , conftitu- 

tion of Antoninus, ;/ is enabled, that whoever kills his own Jlave without a juft 
caufe, is not to be punifjed with left rigor , than if he had killed a Jlave, zew the 
property of another. The too great feverity of mafters is alfo refrained ly another 
confutation, made by the fame prince: for Antoninus, being confulted by certain go¬ 
vernors of provinces concerning thofe Jlaves, who took fanftuary either in temples , or 
at the ftatues of the emperors , Ordained, that, if the feverity of mafters Jhould ap¬ 
pear at any time exceffive, they might be compelled to make fale of their Jlaves upon 
equitable terms, fo that the full worth of fuch faves might be given to their mafters . 
And this conftitution feems juft and reafonable, inafmuch as it is a maxim , expedient 
for the commonwealth, “ that no one Jhould be permitted to mifufe even his own pro- 
“ periyF Fhe refeript of this emperor , fent to iElius Martianus, is conceived in 
the following words .—The power of mafters over their flavss ought by no means 
to be wrongfully dimini(hed, neither ought any man to be deprived of his juft 
right. But it is for the intereft of all mafters, that relief againft cruelties, the de¬ 
nial of fuftenance, or any other infufferable injury, fhould not be refufed to thofe, 
who juftly implore it. Therefore take cognifance of all complaints, made by thofe 
of the family of Julius Sabinus, whofe fiaves took fan&uary at the facred ftatue, 
and, if you are made fenfible of their having been more hardly treated than they 
ought, or of their having luffered any great injury, order them to be forthwith 
fold, and in fuch a manner, that they may never more be made fubje£t to their 
former mafter. And, if Julius Sabinus indeavours by any fraud to evade our con¬ 
ftitution, be it known to him, that fuch his offence fliall be punifhed with the 
utmoft rigor. 


Ad facram ftatuam.] It was antiendy the poli¬ 
cy of almoft all kingdoms to allow of fandtuaries 
or places of refuge ; and they are faid to have 
been permitted in England \ almoft as foon as 
chriftianity was received. In the 8th year of 
Henry the eighth , the following points (which will 
give the reader fome idea of the power of fanc- 
tuaries) were affirmed and refolved in the cafe 

of Savage ; -To wit; that in England the pope 

without the king could not make a fandtuary. 
— that fandtuaries muft commence with a grant 
from the king, and then be confirmed by the 
pope; but that, if they began by a bull from the 
pope, it would be infufficient, altho’ they were 


afterwards confirmed by the king. -that the 

general words ambitus , pr<?cinftus, claufura , in 
fuch grants, whether papal or regal, did only 
include the church, cloyfter, dormitory, and 
church-yard, but extended not to gardens, 

barns, (tables, and the like.-that fandtuary 

de jure communi was only for 40 days (which was 
a privilege belonging to all parochial churches 
and church-yards) and that fandtuary for life, 
or as long as the perfon pleafed (which was a 
ufual privilege of religious houfes) depended up¬ 
on fpecial grants; and that thofe grants, together 
with cuftom and ufage thereupon, were to be well 
fronted, or otherwife declared null and void, be¬ 
ing 
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being more than the common law allowed. Keil- 
wey, p. t88. Bp. Gib. Cod. p.n88. 

Note, “ that fanduary was never of any far- 
« ther protedion in a civil adion, than to fave 

< the body from execution—and, if fanduary 

< W as granted in general words, it reached not 
* to high treafon; but, it feems agreed, that, in 
‘ fuch cafe, it extended to murder and all fe- 
‘ lonies, Sacrilege excepted.” Havjk.pl. 

if the crown, lib. 2. cap. 3 2 . 

But fanduaries loll much of their power in 
the reigns of Henry the eighth and Edw. theJixth; 
and by the ltatute of the 2ill of James thefirf , 
they were intirely taken away. 

By 27. Hen. 8. cap.u). it was enaded, “ that 
“ whereas fanduaries have been a great mcou- 
“ ragement to murder, rapes, robberies, (sV. e- 
“ very fanduary-perfon lhall wear a badge open- 
“ ly upon their upper garment, and, being found 
“ without it,ihall lofe the privilege of fanduary. 

And by 32. Hen. 8. cap. 12. it was ordained, 
“ that all fanduaries (except churches, church- 
“ yards, cathedral churches, hofpitals, and 
“ churches collegiate, and all chapels dedicated 
« and ufed as parilh churches, and the fandua- 
“ ries to them belonging, and the places here- 
« after to be declared places of privilege) lhall 
«• be utterly extinguilhed . That Wells, Weft min- 
“ jler, Manchejler, Northhampton, Norwich, York, 
“ Darby and Lancefton, lhall from henceforth be 
“ allowed to be places of privilege for term of life. 

“ That no privilege of any fanduary lhall for 
“ the future extend to perfons guilty of willful 
“ murder, ravilhment, burglary, robberies upon 
“ the highway, robberies of churches or chapels, 
<< burning of houfes or barns, or to any of the 
«* abettors of the aforefaid offenders.—That any 
•« perfons taking fanduary, and not guilty of any 
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“ of the faid offences, may abjure to any of the 
“ faid privileged places.”— Here note, that be¬ 
fore the 2 2d of Hen. 8. c. 19. any perfons taking 
fanduary in places, which did not give privi¬ 
lege for life, were obliged to abjure the realm 
within 40 days, in the following tenor — Hoe 

audite jujlitiarii (vel 0 <vos coronatores) quod exibi 
e regno Anglia, et illuc iterum non reverter, nift 
de licentia domini regis, <vel haredum fuorum, ftc me 
Deus adjuvet. Brae, de corona, lib. 3. cap. 16. 

But, by that ltatute, it was declared, “ that, 
“ whereas the llrengt^i of the realm hath been 
“ much diminilhed by mariners, and many able 
“ and expert perfons in archery, taking fandua- 
“ ry and abjuring the realm, offenders, who 
“ take fanduary for the future, fnall, inllead 
“ of quitting the realm, be confined to fome 
“ one fanduary during life.” 

By 32. Hen. 8. cap.zo. it was farther ordain¬ 
ed, “ that all liberties belonging to religious 
“ houfes lhall be enjoyed by lay-poffeffors, ex- 
“ cept fanduaries, churches and church-yards.” 
—This contributed much to leffen the number 
of fanduaries. 

But by 21. James 1. cap. 28. which is now in 
force, it is finally enaded, “ that no fanduary, or 
“ privilege of fanduary, lhall be hereafter ad- 
“ mitted or allowed in any cafe whatever.” See 

alfo Dr. Middleton's Letter from Rime, in quarto t 
pag.113. 

Sed et major afperitas.j In England the lord 
might rob, beat, and chaftife his villein at will, 
but was not allowed to maim him ; for then the 
villein might have had an appeal o i maihem a- 

gainft his lord. %t fetgneiiL* poit rob, naufrer 

et djntttlVi* fon hillem a fon holunt: fallie que 
i( nc poit lui maim, cat bonque^ il abera ap^ 

pel bcniai^cm cnber^luu TermesdelaLey. 




De Patria Poteftate. 

C. viii. T. 47. 


Summa tituli. 



In poteftate noftra.] The citizens of Rome had 
antiently the power of life and death, over their 
children. This delpotic authority was ellablilhed 
by Romulus, and afterwards confirmed by an ex- 


prefs law in the twelve tables.— Endo liberis jujlis 

jus vita, necis, venundandique potefias patri ejlo. 

But, as the Romans grew politer in their manners, 

this law of courfe became obfolete, and was re- 
D ftrajned 
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drained by the opinions of lawyers, and diverfe Si filius tms in poteftate tua eft, res atquifiias till 
imperial confutations, many years before the alitnart non fotuit ; quern , ft pietatem patri debit am 
reign of Juftinian. non agnoftit, caftigart jure patri a poteftatis non pro- 

lnauditum filium pater occidtre non poteft , fid at- biberis : acriore remtdio ufurus ft in part contumacies 
tufare eum apud pr/rfeSlum prafidenrve prmincicc perfeveraverit ; eumque preefidi provinciie oblaturus , 
debit. Ulp. de adulteris. difiuro fententiam, quam tu qtttque did volturis. 

Cod. 8. t. 47. 

9 

Dejinitio nuptiarum . 

§ I. Nuptiae autem, five matrimonium, eft viri et mulieris conjun&io, 
individuain vitae confuetudinem continens. 

§ 1. Matrimony is a facial contraft between a man and woman , obliging them to 
an infeparable cohabitation during life . 

Qui habent in pot eft ate* 

§ II. Jus autem poteftatis, quod in liberos habemus, proprium eft ci- 
vium Romanorum 5 nulli enim alii funt homines, qui talem in liberos ha- 
beant poteftatem, qualem nos habemus. 

§ 2. The power , which we have over our children , is peculiar to the citizens of 
Rome ; for there is no other people , who have the fame power over their children , 
which we have over ours. 

Talem in liberos.] The power of parents, a- tic, altho’ it did not extend abfolutely over the 
mong the Romans, was at this time very defpo- lives of their children, as heretofore. 

Qui funt in poteftate . 

§ III. Qui igitur ex te et uxore tua nafcitur, in tua poteftate eft. 
Item qui ex filio tuo et uxore ejus nafcitur, id eft, nepos tuus et neptis, 
aeque in tua funt poteftate; et pronepos, et proneptis, et deinceps cieteri. 
Qui autem ex filia tua nafcuntur, in poteftate tua non funt; fed in patris 
eorum. 

§ 3. The iffue of yourfelf and your legal wife are immediately under your ozvn 
power. Alfa the ijfue of a fon and fans wife , that is, either grand fans or grand¬ 
daughters by them , are equally in your power i and the fame may be faid of great- 
grand-children, &c. But children born of a daughter will not be in your power, but 
tn the power of their own father , or father's father , c. 
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Tit. X. 



IT ULUS DeCIMUS. 


De Nuptiis. 

D. xxiii. T. 2. C. v. T. 4. Nov. 74. 

£$ui pojfunt nuptias contrahere . 

Ustas autem nuptias inter fe cives Romani contrahunt, qui iecundum 
prsecepta legum coeunt, mafculi quidem puberes, foeminas autem viri 
potentes; five patres familiarum fint, five fiiii familiarum ; dum tamen, 
ft fiiii familiarum lint, confenfum habeant parentum, quorum in poteftate 
funt: nam, hoc fieri debere, et civilis et naturalis ratio fuadet, in tantum, 
ut juffus parentis prsecedere debeat. Unde quasfttum eft, an furiofi filia 
nubere, aut furiofi filius uxorem ducere, poflit ? Cumque fuper filio va 



riabatur, noftra proceffit decifio, qua permiffum eft ad exemplum fill* 
furiofi, filium quoque furiofi pofle, et fine patris interventu, matrimonium 
fibi copulare, fecundum datum ex noftra conftitutione modum. 

iThe citizens of Rome contract valid matrimony , when they follow the precepts of 
the law ; the males , when they arrive at puberty, and the females , when they attain 
to a marriageable age , The males , whether they are patres familiarum, fathers of a 
family, or fiiii familiarum, the fins of a family ; but, if they are the fins of a family , 
they tntifi firjl obtain the conjent of the parents, under whofe pozver they are. For 
rec’Jon, both natural and civil, convinces us, that the confent of parents Jfjould pre¬ 
cede marriage. And fro?n hence it became a quejlion, whether the fin of a madman 
could contract matrimony ? But, the opinions of lawyers being various, we publijhed 
cur decifion, by which the fin, as well as the daughter of a madman , is permitted 
to marry without the intervention of his father, provided always , that the rules, fit 
forth in our conftitution, are ob/erved. 


Inter fe cives Romani.] The words rives Ro¬ 
mani, , or Roman citizens, comprehend all free-men 
in fubjedlion to the empire. 

In orbt Romano qui funt, ex conftitutione imperato- 
ris Antonini cives Romani effecli funt. De ftatu ho- 
minum, ff. i. /.5. /. 17. AW. 78. cap. 5. 


gree, anti marie againe to otfjcr* Vaitfjout an? 
dttouce : miD, if tjje? once after mbe confent, 
tljey can actor disagree after. Sf a man of 
tfje age of fourteene mane a tooman of tfje 
age of ten. at tor age of ttoelbe, to man asf 
toell dtfagree a£ fk man, tijo’ fje toere of tfje 

Mafculi quidem puberes.] Puberty is efteemed age Of COllfent 1 bCCaufe in contracts Of nia* 
by the law of England, as well as by the civil trimonn CltfjCr &0ttj tnuft to bound, OC equal 
law, to commence in males at fourteen com- election of Olfagceement gibCll to bOtf); and fo, 
plete, and in females at twelve. But in England e converfo, if tfyt toOltlfln be Of tfje age Of CO IP 


perfons may legally enter into matrimony be¬ 
fore puberty : and a female, when Ihe has 


fent, anb tfje man under. Co. Litt. p. 78. b. 


79. a 


completed her ninth year, is intituled to dower. But, in contracts De futuro, the law is totally 
altho’ her hufband at his death was but feven, different. For a contract de futuro is of no force, 
or even four years of age. Co. Litt. p. 31.«. 33 if both the parties are under the age of twenty- 
a . 40 a. But, when there is a marriage before one ; but, if one of the parties is twenty-one 


puberty, the woman may dilfent from it, at 

ttnelbc r; alter, and tfje matt at fauiteenc 0 2 
after; and tijere need£ no neto marriage, if 
then fo agree; but difagree tljen ran not be 


complete, the contra£l will b binding to that 
party. Holt. v. Ward. Erin. 5. G. 2. 

f ive patres familiarum.] Among the Romans, 
all, who were fiux pot eft at is , or independent. 


fO?C tto fuitJ age$, and tijen tljen man difa* altho’ unmarried, or even not arrived at puber- 


D 2 





2,8 


Lib. I. Tit. X. 

ty, were denominated according to their fex, “ curate, is in prifon, and die goaler (hat! 

either patres familiarum , or metres familiarum. “ knowingly permit fuch clergyman to cele- 
For, in thefe appellations, it was not intended, “ brate marriage before publication of banns, or 
that the perfon only (hould be demonftrated, “ licence obtained,he (hall forfeit 100 pounds.** 
but alfo the right. 10 Ann. cap. 19. Sed. 176. 

Civium Romanorum quidam funt patres familia - But thefe laws, Uriel as they may appear*. 

rum j qua dam matres familiarum. Patres familia- were yet found, by experience, to be ineffectual ; 
rum funty qui funt fua potefiatis, five puberes, five for thofe of the clergy, who were capable of of 
impuberes: fimiii mode matres familiarum. ff. 1. fending, had feldom any fort of preferment,fo that 
t. 6. I.4. fufpennon to them could be little or no punilh- 

Pater familias appellatur,qui in dome dominium ha- ment; and, when the ftatutes were inforced, it 
bet: re deque hoc nomine appellat ur, quamvis filium generally happened, that the profecutor was the 
nonbabeat. Non enimfolam perfonam ejus,fed et jus, greateft fufferer, thro' the poverty of the party 
demonfiramus . ff. 50.1.16. 1.195. de verb, fignif. profecuted ; fo that the inefficiency of all thefe 
Confenfum habeant parentum.] The law of laws to effect the good purpofes, for which they 
England requires the confentof parents, or guar- were intended, rendered it abfolutely neceffary 
dians,to the marriageof their children, or wards, to make a law, which, if I may be allowed the 
who are under the age of z\ years. See the ca- exprelfion, fliould execute itfelf. 
xionsof 1603. canon 62,63, 100, toi ,&c. This law is the ilatute of the 26th of K. George 

But the penalty in confequence of the marriage the fecond, by which it is ordained, in imitation 
of a minor without the confent of his parents, of the Roman law (and not in contradiction to 
or guardians, was chiefly levelled at the mini!- any divine precept; fee MWtorisTetracbordon.') 
ter, who was liable to be fufpended for three “ that all marriages celebrated, without banns 
years; for altho’ the confent of parents or guar- “ or licence firft had, lhall be null and void, to 
dians was required, previous to the marriage of “ all intents and purpofes: and that the clergy- 
minors, yet if the marriage had been celebrated “ man, who lhall be proved to have folemnized 
by a prielt without fuch confent, it was always “ any fuch marriage, lhall be tranfported to feme 
held to be valid and binding; and from hence “ of his Majefty's plantations in America for 14 
feme bad men among the clergy took occafion “ years.” 26. Geo. 2. 

to do much mifehief, by marrying all, who of- For particulars the reader is referred to the 
fered themfelves; whofe numbersdaily increafed, aCl at large, which tends in general to fettle pro- 
by the Itriftnefs of the ecclefiaftical officers in perty, and wipe difgrace from the nation, 
granting licences, and the obedience of the cler- Cumque fuper filio.] As the children of a 
gy in general to the canons of the church. daughter are not under the power of her father^ 

It was therefore thought neceffary, in the the confent of the father is, by the civil law, 
reign of king William the third, to enaCt, “ that not fe effential, but that it may be cifpenfed with 
“ every parlon, who lhall marry any perfon upon extraordinary occafions; altho’ regularly 
“ without banns or licence, or lhall knowingly the precedent confent of the father, even of an 
“ permit any other minifter to marry any per- emancipated daughter under the age of twenty- 
“ fens in any church or chapel to fuch parfon five years, was as neceffary to confirm the ma- 
** belonging, lhall forfeit 100 pounds, one moi- riage, as the confent of the father of the intend - 
“ ety to his majefty, and the other to the in- ed hulband. v.C. 5. /.4. II. 18, 20. 

“ former. And that every man fo married lhall Secundum datum.] The rules, fet forth in the 
** forfeit 10 pounds, and that every fexton or conftitution, are, that at Rome the curators of the 
“ parilh clerk aflifting lhall forfeit 5 pounds.” father mull give the portion with the approba- 
7 and 8. William 3. cap. 5. tion of the praefett of the city ; and that, in the 

And, in the 1 oth year of Q. Anne, it was farther provinces, the portion mult be-given with the ap- 
ena&ed by ftatute; “ that if a parfon, vicar or probation of the governors. C. 1. t. 4. /. 28. 

uxores duel poffunt vel non . De cognatis y ac primum 

de pa?*entibus et liberis. 

§ I. Ergo non omnes nobis uxores ducere licet : nam a quarundam 
nuptiis abftinendum eft : inter eas enim perfonas, qua? parentum libero- 
rumve locum inter le obtinent, contrahi nuptia? non poflunt; velud inter 
patrem et filiam, vel avum et neptem, vel matrem et filium, vel aviam 
et nepotem, et ufque in infinitum: et, fi tales perfonae inter fe coVerint, 
nefarias atque inceftas nuptias contraxifie dicuntur. Et hasc adeo vera funt, 

ut 




ut, quamvis per adoptionem parentum liberorumve loco libi efle cceperint, 
non poflimt inter fe matrimonio jungi; in tantum, ut etiam, diflbluta adop- 
tione, idem juris maneat. Itaque earn, quae tibi per adoptionem filia vel 
neptis efle cceperit, non poteris uxorem ducere, quamvis earn emancipa- 


veris. 


§ i. We are not permitted to marry all women without dijlinCfion \ for there 
are fome, with whom marriage is forbidden. For matrimony mujt not be contracted 
between parents and their children, as between a father and daughter, a grand¬ 
father and his grand-daughter, a mother and her fon, a grand mother and her 
grand-fon ; and the fame prohibition extends with refpeCl to all afcendents and de¬ 
pendents in a right line in infinitum. And, if fucb perfons cohabit together, they 
are faid to have contracted a criminal and tncefluous marriage \ which is undoubt¬ 
edly true ; inafmuch as thofe, who only hold the place of parents and children by ad¬ 
option, can by no means marry \ and the fame law remains in force, even after the 
adoption is diffolved. Whoever therefore bath once been either your adopted daugh¬ 
ter or grand-daughter^ the Jame cannot afterwards be taken by you to wife, altloo * 
Jhe hath been emancipated . 


De fratribus et for or thus. 

§ II. Inter eas quoque perfbnas, qua ex tranfverfc gradu cognationia 
junguntur, eft qusedam fimilis obfervatio, fed non tanta. Sane enim inter 
fratrem fororemque nuptia prohibits funt, five ab eodem patre eadem- 
que matre nati fuerint, five ab altero eorum. Sed, fi qua per adoptionem 
foror tibi efle coeperit, quamdiu quidem conftat adoptio, fane inter te et 
earn nuptia con fide re non poflunt, cum vero per emancipationem adoptio 
fit diflbluta, poteris earn uxorem ducere : fed et fi tu emancipatus fueris, 
nihil eft impedimento nuptiis. Et ideo conftat, fi quis generum adoptare- 
velit, debere eum antea filiam fuam emancipare : et, fi quis velit nurum 
adoptare, debere eum antea fiiium fuum emancipare. 

§ 2. Matrimony is alfo prohibited between collaterals, but the prohibition is n:i 
of fo great an extent , as that , which relates to parents and their children. A brother 
and Jifter are forbidden to many, whether thee are the children of the fame father and 
mother, or of either. And, if any per fon becomes your Jifter by adoption, as long as 
fuch adoption fubfifls, a marriage contratCed between her and you can not be valid. 
But, when the adoption is deftroyed by emancipation, jhe may then be taken to wife. 
Alfo if you yourfelf are emancipated, there will not then remain any impediment, alt ho' 
your Jifter by adoption is not jo. From hence it appears , that if a man would adopt 
bis fon-in-law, he fcould firji emancipate his daughter, and that , whoever would a- 
dopt his daughter-in-law, ftjould previoufly emancipate his fon. 


Inter eas quoque performs.] Marriage in Eng- 
land is forbidden only between fir h perfons, who 
are prohibited to marry by the ievitical law, 
which is adjudged, in the coll ateral lines, to ex¬ 
tend no farther than the third degree. But the 
prohibition is equally bind mg, w hether the per¬ 
sons are related by affinity, or confanguinity. 
The levitical computation of degrees is the fame 
as the computation in the civil law, by which 


there are counted as many degrees, as there are 
perfons, the common ftock not being reckoned. 
This was alfo the nation: manner of computing 
by the canon law, according to fome authors, 
who fuppofe, that pope Alexander the feccnd , pere¬ 
ceiving difpenlations to be greatly lucrative to 
the church, and being at the fame time confci- 
ous, that it had univerfally obtained, that per- 
lons nvght marry in the fourth degree, began a 

new 
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new computation, according to which the ca- The intention of this ftatute was to reftore the 

nonius have fince reckoned all degrees, in tbt levitical computation, which has fince been fol- 
equal tranfverfal tints, from the common dock lowed by the judges in all their resolutions. It 
on one fide only : and, in tbt unequal tranfvtr- has therefore been frequently refolved, that 
fal lines , according to the diflance of that per- marriage with a filler’s daughter is inceftuous, 
fon, who is remotefl from the common ftock. becaufe fuch marriage is in the third degree: 
Decret. part. 2. cauf. 35. q.g that matrimony with a wife’s fitter’s daughter is 

It is evident from this alteration in, or revival alfo inceftuous, becaufe it is likewife in the third 
of, the canon law, that not only firft coufins, but degree, c. Mod. 448. And that marriage with 
alfo fecond, and third coufins, were prohibited the relia or widow of a great uncle is not in- 
from matrimony ; nor is it lefs evident, that fo ceftuous, becaufe fuch perfon is in the fourth de- 
extenfive a prohibition mutt have caufed fre- gret. Harr if on v. Burwei, Vaughan, 206. 
quent difpenfations. Filium emancipare.] For otherwife the mar- 

But it was enabled by ftatute, in the reign of riage would be diflolved; inafmuch as it is con- 
Henry the eighth, that no prohibition (God’s law trary to law, that brothers and fillers lhould in- 
except) Jhall impeach any marriage without the It- termarry. Theoph. 

<viticaldegrees. 32 Hen. 8. cap. 38. 

De fratris et fororis filia vel nepte . 

§ III. Fratris vero vel fororis filiam uxorem ducere non licet: fed nec 
neptem fratris vel fororis quis ducere poteft, quamvis quarto gradu fint: 
cujus enim filiam ducere non licet, neque ejus neptem permittitur. Ejus 
vero mulieris, quam pater tuus adoptavit, filiam non videris prohiberi uxo- 
rem ducere: quia neque naturali, neque civili, jure tibi conjungitur. 

§ 3. It is unlawful to marry the daughter of a brother , or a Jifter ; neither is it 
lawful to marry the grand-daughter of a brother , or Jifter , altho* they are in the 
fourth degree. For when we are prohibited to take the daughter of any perfon in 
marriage , we are alfo prohibited to take his grand-daughter. But it appears not , that 
there is any impediment againft the marriage of a fon with the daughter of her, 
whom his father hath adopted ; for they bear not to each other any relation either 
natural or civil. 

De confobrinis. 

§ IV. Duorum autem fratrum, vel fororum liberi, vel fratris et fororis, 
conjungi poffunt. 

§ 4. The children cf two brothers , or two ffters , or of a brother and ffter , may 
legally be joined together in matrimony. 

De amitay matertera> amita magna , matertera magna . 

§ V. Item amitam, licet adoptivam, ducere uxorem non licet. Item 
nec materteram : quia parentum loco habentur. Qua ratione verum eft, 
magnam quoque amitam, et materteram magnam, prohiberi uxorem 
ducere. 

§ 5. A man is not permitted to marry his aunt on the father's fide , altho' floe is only 
fo by adoption \ neither can a man marry his aunt on the mother's fide \ becaufe they are 
both efleemed to be the reprefentatives of parents. And for the fame reafon no perfon 
can contrail matrimony with his great-aunt , either on his father's, or his mothers fide. 

Magnam quoque amitam.] By the law of great-uncle, it was determined by all the judges, 
England it is otherwife ; for upon a prohibition that fuch marriage, being in the fourth degree, 
for proceeding againft a perfon in the ecclefiaf- was not forbidden by the levitical law, and was 
tical court, who had married the widow of his therefore allowable. Vuugb. 206. 2 Fen. 9. 

Be 
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De ajjinibus , et primum de privigna et nuru . 

§ VI. Affinitatis quoque veneratione a quarundam nuptiis abftinere ne- 
cefle eft : ut ecce privignam aut nurum ducere non licet: quia utraeque 
filiae loco funt. Quod ita fcilicet accipi debet, fi fuit nurus aut privigna 
tua. Nam, ft adhuc nurus tua eft, id eft, ft adhuc nupta eft filio tuo, alia 
ratione uxorem earn ducere non poteris : quia eadem duobus nupta efie 
non poteft. Item ft adhuc privigna tua eft, id eft, fi mater ejus tibi 
nupta eft, ideo earn uxorem ducere non poteris, quia duas uxores eodem 
tempore habere non licet. 

§ 6 . IVe are under a neceffiity of alfaming from certain marriages , thro' a vene¬ 
ration for affinity ; for it is unlawful to marry a wife's daughter, or a fens wife , 
in that both are in the place of daughters. And this rule muft be underfiood to relate 
not only to thoje , who actually are , but alfo to thofe , who have been, our daughters-in¬ 
law at any time. For marriage with a fin's wife, whilejl flee continues to be his 
wife, is prohibited on another account, viz. becav.fi the fame woman can not, at one 
and the fame time, be the wife of two. And the marriage of a man with his wife's 
daughter , whilejl her mother continues to be his wife, is alfi prohibited , becaufi it is 
unlawful for one man to have two wives at the fame time. 



De focru et noverca. 

VII. Socrum quoque et novercam prohibitum eft uxorem ducere: 
quia matris loco funt : quod et ipfum, dilToluta demum adfinitate, proce- 
dit: aiioquin, ft adhuc noverca eft, id eft, ft adhuc patri tuo nupta eft, com- 
muni jure impeditur tibi nubere, quia eadem duobus nupta efle non peteft. 
Item ii adhuc focrus eft, id eft, ft adhuc filia ejus tibi nupta eft, ideo impe- 
diuntur tibi nuptise, quia duas uxores habere non potes. 

7. A man u forbidden to marry his wife's mother, and his father's wife, be¬ 
caufi they both hold the place of mothers : and this irjunftion wifi be obferved, altho' 
the affinity is diffiohed : for, omitting our veneration for affinity, a father's wife, 
whilejl Jhe continues to be jo, is prohibited to marry, becaufi no woman can have two 
husbands at the fame time, n man is alfi refrained from matrimony with his wife's 
mother, her daughter continuing to be his wife , becaufi it is againfl the law to have 



two wives. 



De comprivignis. 

VIII. Mariti tamen filius ex alia uxore, et uxoris filia ex alio marito, 
vei contra, matrimonium re£te contrahunt j licet habeant fratrem foro- 
remve ex matrimonio poftea contra&o natos. 

8. dhe Son of a hajband by a former wife, and the daughter of a wife by a 
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former hufband, and, e contra, the daughter of an husband by a former wife an 
the fin of a wife by a former husband may lawfully contract matrimony, even tho * a 
brother , or fifler, is born of fuch ficond marriage between their refpective parents. 





ait: nam conftat, nec fponfam filii nurum efle, nec patris fponfam nover- 
cam efle : redtius tamen et jure fadturos eos, qui ab hujufmodi nuptiis ab- 
ftinuerint. 


§ 9. If a wife , after divorce, brings forth a daughter by a fecond hup and, fuch 
daughter is not to be reckoned a daughter-in-law to the firft hupand. It is never- 
thelefs the opinion of Julian, that we ought to abftain from fuch nuptials. It is alfo 
evident , that the elpoufed wife of a fan is not a daughter-in-law to bis father ; and 
that the elpoufed wife of a father , is not a Jlep-mother to his fan. Yet thofa, who ab - 
Jlain from fuch nuptials , demean themfelves rightly. 


Si uxor tua poll divortium.] It will be {ef¬ 
ficient in this place to obierve, that divorces 
with us are either a menfa et tboro, or, a vincu¬ 
lo matrimonii. A divorce, a menfa et tboro, fepa- 
rates only from bed and board, but does not 
baftardize the children, who were begotten be¬ 
fore fuch divorce ; and perfons fo divorced may 
afterwards live together, if they mutually con¬ 
fers. But a divorce, a vinculo matrimonii, intirely 
diffolves the bond of matrimony ab initio, fo 
that the iflue is baftardized, and the parties di¬ 
vorced at liberty to marry. But, if either of the 
perfons dies before the fentence of divorce is 
pronounced, the fentence ought not to be pro¬ 
nounced afterwards, and therefore the iffue is 
efteemed legitimate. For a marriage even with¬ 
in the levitical degrees.is voidable only, and not 
void, until fentence is given. Vaugh. 208. 220. 

The caufes of divorce a vinculo matrimonii are 
now three only, confanguinity, affinity, and im¬ 
potence; for, by the late aft of the 26th of Geo. 
the fecond, precontraft has ceafed to be of this 
number; and all divorces for other caufes than 
thefe three, which are precedent to matrimo¬ 
ny, are only a menfa et tboro , from bed and 
board : for a divorce on account of cruelty does 
not diffolve a marriage, but is only allowed for 
the fafety of the woman again ft ill ufage : and 
even in a caule of adultery the fentence of an 
ecclcfiaftical court has no other effeft than to 
feparate the parties without affefting the bond 
of matrimony : but, in cafes of adultery in the 
woman, it is common to obtain an aft of par¬ 
liament for the abfolute dilfolution of the mar¬ 
riage. 


Among the Romans the bond of matrimony 
was frequently diftolved upon the moil trivial 
pretences, and fometimes even the mutual con- 
fent of parties was alone Efficient, as in the 
cafe of Cato and Martia, related by Plutarch ; 
“ for when Hortenjius earneftiy defired Martieu 
“ Cato did not deny the requeft of his friend, 
“ but faid, that Philip the father of Martia 
“ ought alfo to be confulted. Philip therefore, 
“ being fent for, came ; and, finding they were 
“ all agreed, gave his daughter Martia to Hor- 
“ tenjius in the prefence of Cato , who himfeif 
“ affifted at the marriage.” 

The reader may obierve from this extraft, 

that Cato did not lend his wife, but abfolutely 

parted from her, which was allowable. See 

Kennet'% antiq. p. 332. in which this matter is 

fully difeuffed, and the affertions of Tertullian 
are confuted. 

But the emperor JuJiinian prohibited all dif- 
folutions of marriage, which were merely volun - 
tary, unlefs it could be made evident, that chaf- 
tity was the motive. 

Quia vero ex confenfu aliqui ufque ad prre fens al- 
terna matrimonia folvebant, hoc de catero fieri nullo 
finimus modo, nifi forte quidam cafiitatis concupifcen- 
tia hoc fecerint. Nov. 17. cap. I o. 

The emperor alfo limited the caufes of di¬ 
vorce, and ordained, in favor of children, that 
they Ihould not be prejudiced by the reparation 
of their parents. 

Nati filii nullo modo leedantur ex feparatione nup- 
tiarum, fed ad parentum hereditatem vocentur, ts'e. 

Nov.i ly. cap.7,8. 


De fervili cognatione. 

§ X. Illud certum eft, ferviles quoque cognationes impedimenta nup¬ 
tiis efle, ft forte pater et filia, aut frater et foror, manumifti fuerint. 

§ 10. It is not to be doubted , but that fervile cognation is an impediment to 
matrimony , as when a father and daughter , or a brother and JiJler , are manu¬ 
mitted. 


Impediment nuptiis.] Altho’ the relation of 
father and daughter, brother and filler, iffc. 
produced no evil effeft among Haves, whilelt 
they continued fo, yet it became a bar to ma¬ 
trimony after their infranchifcment.— Semper e- 
nim in contrahendis matrimoniis naturale jus ft pudor 


infpicitur -And perfons fo nearly related, as 

father and daughter, brother and filler, (3V . even 
in a Hate of flavery, were not permitted to co¬ 
habit together in contubemio. Vinn. 

Dc 
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De reliquis prohibittonibus . 

§ XI. Sunt et alias perfonae, quae propter diverfas rationes nuptias con- 
trahere prohibentur, quas in libris digeftorum feu pandedarum, ex jure ve- 
teri colledarum, enumerari permifunus. 

§ ii. ‘There are, beftdes thefe already mentioned , many other perfons, who, for 
diverfe reafons, are prohibited to marry with each other ; all whom we have caufed 
to be enumerated in the digefts, collected from the old law. 

Sunt et alias perfonae.] Senators were prohi- tors with their wards, (sfc. ff. 23. t. 2. It. 16. 42. 
bited to marry with libertines; tutors and cura- 44.57.66. de ritu nupt. 

De poenis injujlarum nuptiarum . 

§ XII. Si adverfus ea, quas diximus, aliqui coierint, nec vir, nec uxor, 
nec nuptiae, nec matrimonium, • nec dos intelligitur. Itaque ii, qui ex eo 
coitu nafcuntur, in poteftate patris non funt: fed tales funt (quantum ad 
patriam poteftatem pertinet) quales funt ii, quos mater vulgo concepit. 
Nam nec hi patrem habere intelliguntur, cum et iis pater incertus lit; 
unde folent fpurtt appellari ztrapa tuv cnropav, et aVa-rop*?, quali line patre filii. 
Sequitur ergo, ut, difloluto tali coitu, nec dotis, nec donationis exadioni 
locus lit. Qui autem prohibitas nuptias contrabunt, et alias pcenas patiun- 
tur, quae facris conftitutionibus continentur. 

§12. If any perfons prefume to cohabit together in contempt of the rules, which we 
have here laid down, they Jhall not be deemed hujband and wife, neither Jhall their 
marriage, or any portion given on account of fucb marriage, be valid. And the chil¬ 
dren, born in fuch cohabitation, Jhall not be under the power of their father. For, in 
rejptil to paternal power, they refemble the children of a common woman, who are 
looked upon as not having a father, becaufe it is incertain , who he is. I hey are there¬ 
fore called in Latin fpurii, and in Greek eHwotrofgs ; i. e. without a father : and from 
hence it follows, that, after the dijfolution of any fuch marriage, no portion, or gift, 
propter nuptias, can legally be claimed. But thofe, who contrail fuch prohibited 
matrimony, muft undergo the farther punijhments fet forth in our conjlitutions. 

Conftitutionibus.] Cod. 5./. 5.//. 4.6. cum auth: fequente, quas multam irrogat pecuniariajji, in- 
famiam, et cum infamia pcenam ftupri. Vinn. 

De legitimations. 

§ XIII. Aliquando autem evenit, ut liberi, qui ftatim, ut nati funt, in 
poteftate parentum non funt, poftea redigantur in poteftatem patris: qualis 
eft is, qui dum naturalis fuerat, poftea curiae datus, poteftati patris fubjici- 
tur: nec non is, qui, a muliere libera procreatus, cujus matrimonium mi- 
nime legibus interdidum fuerat, fed ad quam pater confuetudinem habue- 
rat, poftea, ex noftra conftitutione dotalibus inftrumentis compofitis, in po¬ 
teftate patris efticitur. Quod et aliis liberis, qui ex eodem matrimonio fue- 
rint procreati, fimiliter noftra conftitutio praebuit. 

§ 13. It fometimes happens, that the children, who at the time of their birth were 
not under the power of their parents, are reduced under it afterwards, ‘Thus a natu? 

E ral 
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ral fin, who is made a Decurion, becomes fubjeft to bis father s power, And he alfi, 
who is born of a free-woman, with whom marriage is not prohibited, will likewifi become 
fubjeft to the power of bis father, as fion as the marriage infiruments are drawn, as 
our conftitution dir efts ; which allows the fame benefits to thofi, who are born before 
marriage, as to thofi, who are born fubfequent to it. 


Curia datus.] The Decurions were To called, 
becaufe the curia , or fenate , of the colonies, was 
fuppofed to confift of a tenth part of the people. 

Dccuriones quidem dittos aiunt ex eo, quod ini¬ 
tio , cum colonize deducerentur, decima pars corum, qui 
ducerentur, conftlii public's gratia confer ibi folita ft. 

ff. 50. t. 16./. 239. $.5. 

Nec non is.] By a conftitution or canon, made 
in the time of pope Alexander the third , it was 
enabled, “ that children, born before the folem- 
“ nization of matrimony, might neverthelefs 
“ become legitimate by the fubiequent marriage 
“ of their parents.” And, in confeqnencc cf this 
canon, all the bifhops of England , in the reign 
of Henry the third, petitioned the lords, “ that 
“ they would confent, that all fuch, who were 
“ born before matrimony, fhould be legitimate, 
“ as well as thofe, who were born after matri- 


“ mony, in refpeft to hereditary fucceflion; in- 
*‘ afmuch as the church accepteth all fuch as 
“ legitimate.” 

But all the earls and barons with one voice 
anfwered, “ that they would not change the laws 
“ of England, which hitherto had been ufed 
“ and approved.” Rogaverunt omr.es epifeepi mag¬ 
nates, tit confentirent, quod nati ante matrimonium 
ejfent legitimi, feut illi, qui nati funt pof matri¬ 
monium, quantum adfuccejfonem hereditariatn, quia 
ecclefa tales habet pro legitimis. Et omnes comites 
et barones una voce refpenderunt, quod nolunt leges 
Anglia’ mu tare, qtue hue ufque vfitatce funt et appro¬ 
bate. Stat. Merton. 2oHenr.3. Co. Litt.245.a. 
2 Co. inft. 97. 

Ex noftra conftitutione.] C. 5./. 27./. 10. De 
naturalibus liberis. 





Continuatio. 


N ON folum autem naturales liberi, fecundum ea, qua; diximus, in 

poteftate noftra funt ; verum etiam ii, quos adoptamus. 

It appears from what has been already faid , that all natural children are fubjeSt 
to paternal power. We tmtft now add, that not only natural children are fidjeft to 
it, but thofe alfi, whom we adopt. 

Naturales liberi.] The word natural is here ufed for legitimate. 


Divijio adoptionis . 

§ I. Adoptio autem duobus modis fit, aut principali referipto, aut im- 
perio magiftratus. Imperatoris audoritate adoptare quis poteft eos, eafve, 
qui, quaeve, fui juris funt, qua; fpecies adoptionis dicitur arrogatio. Imperio 
magiftratus adoptamus eos eafve, qui quasve in poteftate parentum funt; 
five primum gradum liberorum obtineant, quads eft filius, filia; five infe- 
riorem, qualis eft nepos, noptis, pronepos, proneptis. 

§ t . Adoption is made two ways, either by a refeript from the emperor , or by the 

authority of the magifirate. The imperial refeript impowers us to adopt per fins of 

either 
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either fa, who are fui juris •, i. e. independent and not under the power of parents ; 
and this fpecies of adoption is called arrogation. But it is by the authority of the ma- 
giflrate, that we adopt perfons actually under the power of their parents, whether 
they are in the firft degree, as fins and daughtersor in an inferior degree, as grand¬ 
children, or great grand-children. 

Adoptio autem.] It is certain, that adoption confenfu et voluntate par Mum, ut fi uxor alicujus de 
Was never pra&ifcd in England. Sir EdwardCoke alio conceperit , quant de viro fuo , */, licet de hoc con - 
writes thus concerning it. |©e fCmCtTlbeC 00 t Jliterit in veritate, ft vir ip/um in domo fua fufcepe- 
tfjat toe fjflfce read in any booh of tf )t It’IJltl' rit et advocaverit et nutrient ut filium, erit hares 
mntion adoption of an fjeil', but only in et legitimus ; vel fi exprejfe non advocaverit, dun 
Brafton, and t^at to no little purpofe. $ut tamen ilium non amoverity Jive vir omntno ignora - 

tye furetl adoption i£ to mabe good affurance verity velfei verity vri dubitaruerity talis legitimus 
of ttje lanb by leatneb abbice* The paffage, ut heeres judicabitur, eo quod nafeitur de uxore , dun 

referred to in ration, is in thefe words. Legiti- tamen prafumi pojfit, quod potuit ip/um genuijfi. 
jnantur etiam quandoque, quafi per adoptionem, et de Braft. lib. 2. cap. 29. 

j %ui pojfunt adoptare filium-familiasy vel non . 

§ II. Sed hodie, ex noftra conftitutione, cum filius-familias a patre na¬ 
tural extraneae perfonas in adoptionem datur, jura patris naturalis minime 
difiolvuntur; nec quicquam ad patrem adoptivum tranfit, nec in poteftate 
ejus eft : licet ab inteftato jura fucceflionis ei a nobis tributa lint. Si vero 
pater naturalis non extraneo, fed avo filii fui materno; vel fi ipfe pater na¬ 
turalis fuerit emancipates, etiam avo vel proavo fimili modo paterno vel 
materno filium fuum dederit in adoptionem; in hoc cafu, quia concurrunt 
in unam perfonam et naturalia et adoptionis jura, manet ftabile jus patris 
adoptivi, et naturali vinculo copulatum, et legitimo adoptionis modo confti- 
tutum, ut et in familia et in poteftate hujufmodi patris adoptivi lit. 

§ 2. But now, by our ccnjlitution, when the fon of a family is given in adoption by 
his natural father to a jlranger, the right of paternal power in the natural father 
is not dijfolved, neither does any thing pafs to the adoptive father, neither is the ad¬ 
opted fon in his power, altho > Juch fon is by us allowed to have the right of fuccejfion 
to his adoptive father, if he dies int eft ate. But if a natural father Jhould give his fon 
in adoption, not to a Jlranger, but to the maternal grandfather of fuch fon j or if 
a natural father, who hath been emancipated , fhottld give his fin, begotten after e- 
mancipation, to his paternal or maternal grandfather, or great-grandfather, in 
this cafe, the rights cf nature and adoption concurring, the power of the adoptive 
father is ejlablifhed both by natural ties and legal adoption , fi that the adopted fin 
would be both in the family, and under the power cf his adoptive father. 

Ex noftra conftitutione.] Cod. 8. t. 47. 1 . pen. Non extraneo.] Extraneatn autem perfonam in- 
De adoptionibus. Before this conftitution, agna- telligit Juftinianus omnem, qure extra lineam paren■ 
tion was diffolved by adoption, which frequent- turn Jit: unde qui a patruo aut avunculo adoptati 
iy proved an injury, inftead of a benefit, to thofe, funt, perinde baberi debent, ac fi a quo-vis extraneo 
who were adopted. adoptati for ent. Vinn. h.t. 

De arrogatione impuberis. 

§ III. Cum autem impubes per principale referiptum arrogatur, cau- 
fa cognita, adrogatio fieri permittitur: et exquiritur caufa arrogationis, an 
honefta fit, expediatque pupillo ? et cum quibufdam conditionibus arrogatio 

E 2 fit; 
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fit j id eft, ut caveat arrogator perfonae public#, fi intra pubertatem pupil- 
lus deceflerit, reftituturum fe bona illis, qui, li adoptio fadta non eftet, ad 
fucceflionem ejus venturi eflent. Item non aliter emancipare eum poteft 
arrogator, nifi, caufa cognita, dignus emancipatione fuerit; et tunc fua bo¬ 
na ei reddat. Sed, et li decedens pater eum exhaeredaverit, vel vivus line 
jufta caufa emancipaverit, jubetur quartam partem ei bonorum fuorum re- 
linquere ; videlicet, prater bona, quae ad patrem adoptivum tranftulit, et 
quorum commodum ei poftea acquilivit. 

§ 3 . V/hen any perfon, not arrived at puberty, is arrogated by the imperial te* 
fcript, the caufe is jfirjl inquired into, that it may be known, whether the arrogation 
is jujily founded, and expedient for the pupil. For Jucb arrogation is always made 
on certain conditions, and the arrogator is obliged to give caution before a public no¬ 
tary, thereby binding himfelf, if bis pupil jhould die within the age of puberty, to 
reft ore all the goods and effefls offuch pupil to thofe, who would have fucceeded him , 
if no arrogation had been made. The arrogator is alfo prohibited to emancipate, un- 
lefs he has given legal proof, that his arrogated fon deferves emancipation and even 
then he is bound to make full reftitution of all things belonging to fuch fon. Alfo if 
a father, upon his death-bed, hath difinherited his arrogated fon, or when in health 
hath emancipated him, without a juft caufe, then the father is co? 7 imanded to leave 
the fourth part of all his goods to his fon, beftdes what fuch fon brought to him at 
the time of arrogation, and acquired for him afterwards. 

Bonorum.] With us the word goods does not na has a greater latitude, and generally com- 
comprehend thofe things, which are in the na- prehends a man’s whole eftate, of whatfoever it 
ture of freehold, or parcel of it; but denotes confifts. 
only chattels. But in the civil law the word bo- 

De cetate adoptantis et adoptati. 

§ IV. Minorem natu majorem non polfe adoptare placet: adoptio 
enim naturam imitatur; et pro monftro eft, ut major fit Alius, quam pa¬ 
ter. Debet itaque is, qui fibi filium per adoptionem aut arrogationem fa- 
cit, plena pubertate [id eft, decern et o&o annis] pracedere. 

§ 4 . A junior is not permitted to adopt a fenior ; for adoption imitates nature ; 
and it feems unnatural, that a fon Jhould be older than his father. He therefore, who 
would cither adopt or arrogate, Jhould be a fenior to his adopted or arrogated fon 
by full puberty, that is, by eighteen years. 

De adoptione in locum nepotis vel neptis , vel dein cep 5. 

§ V. Licet autem et in locum nepotis vel neptis, pronepotis vel pro- 
neptis, vel deinceps, adoptare, quamvis filium quis non habeat. 

§ 5 . It is lawful to adopt a perjon either as a grand-fon or grand-daughter, 
great grand-fon or great grand-daughter, or in a more diftant degree, alt ho* the 
adopter hath no fon. 

De adoptione filit alieni in locum nepotis , et contra . 

§ VI. Et tarn filium alienum quis in locum nepotis adoptare poteft, 
quam nepotem in locum filii. 

§. 6 . 
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De adoptione in locum nepotis . 

§ VII. Sed fi quis nepotis loco adoptet, vel quad ex filio, quem habet 
jam adoptatum, vel quad ex illo, quem naturalem in lua poteftate habet, 
eo cafu et filius confentire debet, ne ei invito fuus haeres agnafcatur. Sed, ex 
contrario, li avus ex filio nepotem det in adoptionem, non eft necefle, fili- 
um confentire. 

§ 7. If any man , who has already either a natural or an adopted fon, is defir - 
ous to adopt another, as his grand-fon, the confent of his fon, whether natural or 
adopted, ought in this cafe to be firfi obtained, left a fuus h^res, or proper heir, fhould 
be intruded upon him. But, on the contrary, if a grandfather is willing to give his 
grand-fen in adoption, the confent of the fon is not neceffary. 

£$ui dart pojfunt in adoptionem. 

§ VIII. In plurdmis autem caufis adfimilatur is, qui adoptatus vel ar * 
rogatus eft, ei, qui ex legitimo matrimonio natus eft; et ideo, fi quis per 
imperatorem, vel apud praetorem, vel praefidem provincial, non extraneum 
adoptaverit, poteft eundem in adoptionem alii dare. 

§ 8. He, who is either adopted or arrogated, bears fimilitude in many things to 
a fon born in lawful matrimony, and therefore , whoever is adopted either by refcript, 
or before a prater, or before the governor of a province, the fame, if he is not a 
fir anger, may be given in adoption to another. 

Non extraneum adoptaverit.] No perfon can ger, the ft ranger would not be fubjeft to Titius, 
give another in adoption, who is not under his but ftill remain under the power of his natural 
power; and it appears by the fecond paragraph father; and it therefore follows, that Titius could 
of this title, that, if Titius fhould adopt a ftran- not give fuch ftranger in adoption to another. 

Si is , qui generare non poteft, adoptet. 

§ IX. Sed et illud utriufque adoptionis commune eft, quod et ii, qui 
generare non poflimt, quales funt fpadones, adoptare poflimt: caftrati au¬ 
tem non poflimt. 

% 

§ 9. It is obferved as a common rule both in adoption, and arrogation, that fuch, 
who are impotent [whom we denominate Spadones] may adopt children ; but that 
thofe, who are caftrated, can not adopt. 

Quales funt Spadones ] Thofe, who were de- tuled to have an a&ion pro dote. ff. 23. t. 3. /, 
nominated Spadones might alfo marry, as well as 39. de jure dotiutn. The emperor Leo, in his no- 
adopt, as there was a poftibility of their becom- vels, permitted even caftr&ted perfons to adopt, 
ing potent. And by marriage they were inti- Leon. Nov. 26. 

Si foe min a adoptet. 

§ X. Foeminae quoque arrogare non poflimt, quia nec naturales liberos 
in lua poteftate habent: fed, ex indulgentia principis, ad folatium liberorum 
amiflforiun adoptare pofiimt. 





§ io. V/omen are alfo prohibited to adopt ; for the law docs not permit them to 
have even their own children under their power : but, when death hath deprived 
them of their children , they may, by the indulgence of the prince^ adopt others , as 
a comfort and recompence for their lofs. 

Sed ex indulgentia.] fF. 5. t. a. /. 29. de inojjiciofo t eft ament 0 . 


De liberis arrogatis . 

§ XI. Illud proprium eft adoptionis illius, quae per facrum oraculum 
fit, quod is, qui liberos in poteftate habet, ft fe adrogandum dederit, non 
folum ipfe poteftati arrogatoris fubjicitur, fed etiam liberi ejus fiunt in e- 
jufdem poteftate, tanquam nepotes. Sic etenim divus Auguftus non ante 
Tiberium adoptavit, quam is Germanicum adoptaftet; ut protinus, arro- 
gatione fada, inciperet Germanicus Augufti nepos efte. 

§ 1 It is peculiar to that kind of adoption , which is made by refcript , that if 
a perfon, having children under his power, fhould give hinifef in arrcgaticn, both 
he, as a Son , and his children , as grand-children, would become fubjeft to the 
power of the arrogator. It was for this rcafon, that Auguftus did not adopt Tibe¬ 
rius, *till Tiberius had adopted Germanicus*, fo that Tiberius became the fin and 
Germanicus the Grandfon of Auguftus, at the fame infant , by arrogation . 

Hoc proprium eft.] For in common adopti- “ etiam in ilhus poteftate remanent. Arrogantur au~ 
ons, made before a magiftrate, no other perfon “ tem pat res -familiar um> qui cum ipfi liberos fuos in 
can pafs under the power of the adoptor, than “ potejiatem babe ant, nihil mirum, ft fecum etiam 
the Angle perfon, whom he adopts; and therea- “ tllos, in familiam et potejiatem alienam, transfe- 
fon of this difference between adoption and ar- “ rant.'" Vinn. b. 1 . 

rogation is plain. “ Nam in adoptionem dantur flit - Auguftus non ante.] mid. Tac. 4. annal. cap, 
“ familiar urn, quorum liberi funt in poteftate alte- 57. & Suetonium in Tib. cap. 15. 

“ rius; v.etnpe ejus, qui in adoptionem dot: ideoque 

De fervo adoptato , vel Jilio nominal o^ a domino. 

§ XII. Apud Catonem bene fcriptum refert antiquitas, fervos, ft a do¬ 
mino adoptati lint, ex hoc ipfo polTe liberari. Unde et nos eruditi, in noftra 
conftitutione, etiam eum fervum, quem dominus, adis intervenientibus, fili- 
um fuum nominaverit, liberum efte conftituimus: licet hoc ad jus filii ac- 
cipiendum non fufficiat. 

'§12. The following anfwer of Cato wis approved of by the antient lawyers, viz. 
that flaves, adopted by their mafters, obtain freedom by the adoption . And, from 
hence inftruAed, we have enabled by cur conftitution, that a flave, whom any mafi 
ter nominates to be his fin, in the prefence of a magiftrate , becomes free by fucb no¬ 
mination , alt ho* it does not convey to him any filial right. 

In noftra conftitutione.] C. 7. t. 6 . p. 10. de latina libertatc tollenda. 


Titu 



Lib. 



T i t. XII. 


Titulus Duodecimus. 


Quibus modis jus patriae poteftatis 

folvitur. 



D. i.T. 7. Nov. 81. 

Scopus et nexus . De morte . 

Ideamus nunc, quibus modis ii, qui alieno juri funt fubje&i, eo jure 
liberentur. Et quidem, quemadmodum liberentur fervi a poteftate 
dominorum, ex iis intelligere poflumus, qu$ de fervis manumittendis fu- 
perius expofuimus. Eli vero, qui in poteftate parentis funt, mortuo eo, fui 
juris fiunt. Sed hoc diftiniftionem recipit: nam, mortuo patre, fane omni- 
modo filii, filiaeve, fui juris efficiuntur : mortuo vero avo, non omnino 
nepotes, neptefVe, fui juris hunt: fed ita, fi poft mortem avi in poteflatem 
patris fui recafuri non funt. Itaque, fi, moriente avo, pater eorum vivit, et 
in poteftate patris fui eft, tunc poft obitum avi in poteftate patris fui hunt. 
Si vero is, quo tempore avus moritur, aut jam mortuus eft, aut, per eman- 
cipationem, exiit de poteftate patris, tunc ii, qui in poteflatem ejus cadere 
non poflimt, fui juris fiunt. 

. Let us new inquire how thofe , who are in fuhjeftlon to others 


full 


be freed f i 

The means , by which Jlaves obtain their liberty , maybe fully und 


food by what we ha r ee already faid in treating of inanumijfion. But thefe , who are 


under the fewer of a p 


become independent at his death ; yet this rule admits 


of a difinftion. When a father dies his fons and daughters arc , without doubt 
dependent ; but by the death of a grandfather his grand-children do not becu 


dependent 


fs it happens , that there is an impeffibility of their ever falling unde 


the power of their father. 'Therefore, if their father is alive at the death of their 
grandfather and they are *till then under his power , the grand-children, in this cafe , 
become fubjcEl to the power of their father. But , if their father 


eithe ; 


dead or 


pa ted before the 


of their grandfather, they then cannot fall under 11 


power of their father , and therefore become independ , 

De deportatiom 



I. Cum 


civitatem amittit: feq 


, qui ob aliquod maleficium in infulam deportatur 
litur, ut qui eo modo ex numero civium Romano- 
rum tollitur, perinde, quad eo mortuo, definant Jiberi in poteftate ejus efle 
Pari ratione ct fi is, qui in poteftate parentis fit, in infulam deportatus fue- 
rit, definit effe in poteftate parentis. Sed, ft ex indulgentia principis reftitu- 
ti fuerint per omnia, priftinum ftatum recipiunt. 



i. 


If a man , upon conviflion of feme crime , is dep 


7 


d. he lofes 


the rights of a Roman citizen 


l 


tfe to b 


of/neb a p 




his p 


f T 


And , b v a parity 
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fitting, if a fin is deported, he ceafes to be under the power of his father. But if, 
by the indulgence of the prince , a criminal is wholly rejlored, he regains inflantly his 
former condition. 

Deportatur.] Deportation denotes a perpe- puni foment, he loft the birth-right of a citizen, 
tual bamifoment, and is lo called, becaufe the nis paternal power, his eftate, and his right of 
criminal is as it were carried from the rights, fucceilion. 
which he had in his native country j for by this 


De relegatione . 

§ II, Relegati autem patres in infulam in poteflate liberos retinent, ct 
liberi relegati in poteflate parentum remanent. 

§ 2. A Father, who is relegated, retains his paternal powers and a fin, who is 
relegated, Jlill remains under the power of his father. 

Relegati.] Relegation imports either a perpe- of the rights of a citizen; and in general it was 
tual or temporary banifoment. But a fentence a much milder punifliment, than deportation, 
■of relegation did not necelTarily deprive a man My rfinger. 


De fervitute poence . 

§ III. Poenae fervus effedtus filios in poteflate habere definit. Servi 
autem poenae efficiuntur, qui in metallum damnantur, et qui befliis fubji- 
ciuntur. 


§ 3. IVhen a man is judicially pronounced to be the jlave of punifoment, he lofes 
Us paternal jurifdiftion. The fiaves of punifhment are thofe, who are condemned to 
the mines, or fentenced to be deflroyed by wild beafts. 



Servi autem poenae.] The flaves of punifo- 
lent are fo called, becaufe they have no other 


matter, than the labor or punifhment to which 
they are condemned. Vinn. h. t. 


De dignitate . 

§ IV. Filius-familias, fi militaverit, vel fi fenator, vel conful fa&us fue- 
rit, remanet in poteflate patris: militia enim, vel confularis dignitas, de pa- 
tris poteflate filium non liberat. Sed, ex conflitutione noflra, fumma patri- 
ciatus dignitas illico, imperialibus codicillis praeflitis, filium a patria poteflate 
liberat. Quis enim patiatur, patrem quidem polTe, per emancipationis mo- 
dum, poteflatis fux nexibus filium liberare : imperatoriam autem celfitudi- 
nem non valere eum, quern patrem libi elegit, ab aliena eximere poteflate? 

§ 4. Jf the fin of a family becomes a fildier, a fenator, or a conful, he Jlill re¬ 
mains under the power of his father, from which neither the army, the fenate , nor 
confular dignity can emancipate him. But it is enabled by our corjlitution, that the 
patrician dignity, conferred by our fpecial diploma, jhall free every fin from all pa¬ 
ternal fubjeblion. For it is abfurd to think, that a parent may emancipate his fin, 
and that the power of an emperor ftoould not be fufficient to make any perfin indepen¬ 
dent, whom he hath chofen to be a father of the commonwealth ; or, in other words, 
a fenator. 

Conflitutione noftra.] CoJ.xz. t. 3. /. 5. De who were the dependents of thofe fenators, 
■confulibus. whom Romulus had created. And Livy teftifies, 

Patriciatus dignitas.] During the republic the that in his time the children of every antient fe- 
Title of patricians was conferred on thofe only, natorial family were nominated patricians. 

• Patrick 
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Patricit eorutn fenatorum progenies erant , quos of the empire to Confianittiople, thofe only were 
Romulus crearat : hac tamen atate , antiquijji- called patricians {jquafi patres communis rtipubliece ) 
true cujufque fenatot 'ue familia liberi patricii ap- who, having been curule magiftrates, were cho- 

pellantur. But, after the tranilation of the feat fen by the emperors to be councillors of ilate. 

De captivitate et pojlliminio. 

§ V. Si ab hoftibus captus fuerit parens, quamvis fervus hoftium fiat, 
tamen pendet jus liberorum, propter jus poftliminii: quia hi, qui ab hofti¬ 
bus capti funt, ii reverfi fuerint, omnia priftina jura recipiunt: idcircore- 
verfus etiam liberos habebit in poteftate : quia poftliminium fingit eum, 
qui captus eft, in civitate femper faille. Si vero ibi decefterit, exinde, ex 
quo captus eft pater, filius fui juris fuifle videtur. Ipfe quoque filius, ne- 
pofve, ii ab hoftibus captus fuerit, fimiliter dicimus, propter jus poftliminii, 
jus quoque poteftatis parentis in fufpenfo efle. Didtum autem eft poftlimi¬ 
nium a limine et pojl. Unde eum, qui ab hoftibus captus eft, et in fines 
noftros poftea pervenit, poftliminio reverfum redte dicimus. Nam li- 
mina ficut in domo finem quendam faciunt, fic et imperii finem efle 
limen veteres voluerunt. Hinc et limen didtum eft, quafi finis quidam et 
terminus. Ab eo poftliminium didtum eft, quia ad idem limen reverteba- 
tur, quod amiferat. Sed et, qui captus vidtis hoftibus recuperatur, poftli¬ 
minio rediifife exiftimatur. 

§ 5. If a parent is taken prifiner by the enemy , alt ho* he thus becomes a Jlave , 
yet he lofis not his paternal power , which remains in fufpenfe by reafin of a privilege 
granted to all prifoners ; namely, the right of return. For captives , when they obtain 
their liberty , are repoffejfed of all their former rights , in which paternal power of 
courfi mufi be included: and , at their return , they are fuppofed , by a fiction of law , 
never to have been abfent. If a prifiner dies in captivity , his fin is deemed to have 
become independent , not from the time of the death of his father , but frotn the com¬ 
mencement of his captivity. Alfi , if a fin , or grand-fin , becomes a prifiner , the 
power of the parent is fail, for the reajon before rffigned , to be only in fufpenfe. The 
term poftliminium is derived from poft and limen. H T e therefore aptly ufe the ex- 
preffion reverfus poftliminio, when a per fin, who was a captive , returns within our 
own confines. 

De emancipatione , item de modis et effeSiibus ejufdem . 

§ VI. Praeterea emancipatione quoque definunt liberi in poteftate pa- 
rentum efle. Sed emancipatio antea quidem vel per antiquam legis obl'er- 
vationem procedebat, quae per imaginarias venditiones et intercedentes ma- 
numifliones celebrabatur, vel ex imperiali referipto. Noftra autem provi- 
dentia etiam hoc in melius per conftitutionem reformavit; ut, fidtione prif¬ 
tina explofa, redta via ad competentes judices, vel magiftratus, parentes in- 
trent, et filios fuos vel Alias, vel nepotes vel neptes, ac deinceps, a fua ma- 
nu dimittant. Et tunc, ex edidto praetoris in bonis ejuftnodi filii vel filiae, vel 
nepotis vel neptis, qui quaeve a parente manumiflus vel manumifla fuerit, 
eadem jura praeftantur parenti, quae tribuuntur patrono in bonis liberti. Et 

F prae- 




pmerca, fi imbubes lit filius, vel filia, vel caeteri, ipfc parens ex manumif- 

fione tutelam ej us nanfcifcitur. 

§ 6 . Children alfo ceafe to be under the power of their parents by emancipa¬ 
tion. Emancipation was effected according to our antient law, either by imaginary 
faks and intervening manumifftons, or by the imperial refcript ; but it has been out- 
care to reform tbefe ceremonies by an exprefs conftitution, fo that parents nay now have 
immediate recourje to the proper judge or magijlrate , and emancipate their children , 
grand-children, &c. of both fexes. And alfo , by a praetorian edibl, the parent is al¬ 
lowed to have the fame right in the goods of thofe, whom he emancipates, as a patron 
has in the goods of his freed-man. And farther , if the children emancipated are with¬ 
in the age of puberty, the parent, by whom they were emancipated, obtains the right 
of vjardjhip or tutelage , by the emancipation. 


Emancipatio antea quidem.] It was enafted 
by a law of the twelve tables, “ that a fon was 
** not free from paternal power,’till he had been 
** thrice fold by his father.” Si pater filium ter 
*,venumduit , films a pa/re liber efio. Thus the con¬ 
dition of a fon was worfe than that of a flave. 
But, altho’ this law foon loft it’s force, yet the 
formal part of it was retained, and three Tales 
were ftill thought requifite'to effeft the emanci¬ 
pation of a fon, altho’ they were but imagina¬ 
ry. There was therefore always a feigned con- 
trad, made between the father and a perfon, 


whom he could confide in, called pater fiducia - 
rius , who after every fale reftored the fon into 
the hands of his father. The emperor Anafia- 
tius was the firft, who difpenfed with thefe fidu¬ 
ciary Tales by his reTcript; but Jufiivian entirely 
aboliftied them, having ordained, “ that all pa- 
“ rents might emancipate their children with- 
“ out the obTervance of Tuch vain ceremonies.” 


Cum infpeximus in emancipation! but •vanam obftrua- 
tionem cufiodiri, et venditiones in liberas perjonas fi- 
guratas, &c. quorum nut/us rationabilit imenitur 
exituj, is'c. C. 8 , t. 40 . 1 . 6 . 


St alii emancipentur y alii retineantur in pot eft ate. 

§ VII. Admonendi autem fumus, liberum arbitrium efTe ei, qui fili¬ 
um, et ex eo nepotem vel neptem, in poteflate habet, filium quidem de 
poteflate dimittere, nepotem vero vel neptem retinere : et, e converfo, fi¬ 
lium quidem in poteflate retinere, nepotem vero vel neptem manumitte- 
re : vel omnes fui juris efficere. Eadem et de pronepote et pronepte dic¬ 
ta efTe inteiliguntur. 

$7 .A parent having a fon under bis power , and by that fon a grandfon or 
grand-daughter, may emancipate his Jon, and yet retain his grandfon or grand-daugh¬ 
ter in fubjefiion. He may alfo manumit his grandfon or grand-daughter, and fill 
retain his fon under his power or, if he is fo difpofed, he may make them all inde¬ 
pendent. And the fame may le faid of a great-grandfon , or a great-grand daughter. 

De adopt ione. 

\ VIII. Sed et fi pat-er filium, quem in poteflate habet, avo, vel pro- 
avo naturali, fecundum noflras conflitutiones fiiper his habitas, in adop- 
tionem dederit, id efl, fi hoc ipfum aft is intervenientibus apud competen- 
tem judkem manifeflaverit, praefente eo, qui adoptatur, et non contradi- 
cente, nec non eo praefente, qui adoptat, folvitur quidem jus poteflatis 
patris naturalisj tranfit autem in hujufmodi parentem adoptivum, in cu- 
jus perfona et adoptionem efTe pleniffimam antea diximus. 

§ 8 . If a father gives his fon in adoption to the natural grandfather or great- 
grand-father of fuch Jon , Jlritlly adhering to the rules laid down in our conjlitutions 

fir 
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for that purpofe enafted y which injoin the parent to make bis intention manifeft before 
a competent judge , in the prefence of the perfon to he adopted , in no wife contradicting^ 
and alfo in the prefence of the adoptor , then does the right of paternal power pafs 
wholly from the natural father to the adoptive , in whofe perfon , as we have before 
obferved , adoption has it's fulleft extent. 

Secundum noftras conllitutiones.] C. 8. t.\ 8. 11. to. 11. De adoptionibta. 




IX. Illud fcire oportet, quod fi nurus tua ex filio tuo conceperit, et 
iilium tuum emancipaveris, vel in adoptionem dederis, praegnante nuru 
tua, nihilominus, quod ex ea nafcitur, in poteftate tua nafcitur. Quod fi 
port emancipationem vel adoptionem conceptus fuerit, patris fui emanci¬ 


pate 


adoptivi, poteilati fubjicitur 


§ 9. It is necejfary to be known , that, if a fon's wife hath conceived , and you af¬ 
terwards emancipate that fon or give him in adoption , bis wife being pregnant , the 
child , which fhe brings forth y wilf notwithjlanding this , be born under your pa¬ 
ternal authority. But , if the conception is fubfequent to the emancipation or adop¬ 
tion , the child fo conceived becomes fubjeCl , at his birth , either to bis emancipated 
father , or his adoptive grandfather. 


Patris fui emancipate vel avi adoptivi.] 

England, if a man ijatfj a toife, ana trietfj, and 
toitfjiti a tern fbort time after tfje tmfc 

MIMA 



itfjm nine montfjs fjatfj a 
jb a$ it map te tfje cfjtltj of tfje one, 0^ 
tfje otfjer, fome tjate faio, tfjat in cafe 

tfje rfjilti man efjufe father, quia filiatio non 
poteft probari: 5*02 otaifcfng of toljtcfj quef- 

tion, ano otfjer tncontemences?, tfjt.S teas tte 

lato before tfje COnquett : Sit omnis vidua fine 
marito duodecem menfibus, et, fi maritaverit, 

Co. Litt. 8. a. 



erdat dotem. 
ilkins, Ed. 109.122.144. 


11 . Anglo-Sax. 


B y the civil law a fecond marriage, in man or 
woman, is condemned, tho’ not abfolutely for¬ 
bidden. But a widow is prohibited to marry, 
infra annum lutlus, under fevere penalties. 

Si qua ex faeminis , perdito marito , infra annifpa- 
tium alteri fejlinaverit nubere (parvum enim tetnpus 
foft decern tnenfes fervandum adjicimus, tamen id ip- 
fum cxiguum putemus) probrofis inujl a notis, honefio- 
ris nobilifque perfonte decore et jure privetur : atque 
omnia, qua de prioris mariti bonis, vel jure fponfa- 
lium, veljudicio defunSli conjugis, confecuta fuerat, 

amittat. Imppp. Gratianus, Valentinianus, et 
Theodofius AAA. EutropioP.P. CW.5./.9. 


An parentes cogi pojjunt liberos fuos de potejlate di 


wittere f 



X. Et quidem neque naturales liberi, neque adoptivi, ullo pene modo 
poflimt cogere parentes de poteftate fua eos dimittere. 

10. Children , cither natural or adopted , can rarely compel their parents by any 
method to difmifs them from fubjeClion. 



Ullo pene modo.] It is true in general, that pietatem adfeiebat, ccegit tmancipare. D. 37. t.12. 

parents could not be obliged to emancipate their /. 5. D. 35.1.1. /. 50. Cod. 1.1.4./. 12. D. 

children, and that their children could not be 1. t. 7 . /. 3 2 • 

compelled to be emancipated. But thefe rules And a father might alfo have forced his fon 
were not without exception : for a fon might to be emancipated in all cafes, which would 
have compelled his father to emancipate him have juftified him in difinheriting fuch fon. vid, 
on various accounts, but particularly for cruel- Bart, in /. 1 32. D. 45. /. I. Mynf. h.t. 

tv. Divas Trajanusjlium, quern pater male contra 
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Titulus 


Decimus-tertius. 


De tutelis. 


D. xxvi.T. i. 


Nov. 7 2* 


De perfonis fui juris . 

Ranfeamus nunc ad aliam divifionem perfonarum. 


T Ranfeamus nunc ad aliam divifionem perfonarum. Nam ex his 

perfonis, quae in poteftate non funt, quaedam vel in tutela funt, vei 
in curatione, quasdam neutro jure tenentur. Videamus ergo de his, quae 
in tutela vel curatione funt: ita enim intelligemus caeteras perfonas, quae 


neutro jure tenentur 


Ac prius diipiciamus de his, qui in tutela funt. 


Let us now proceed to another divijion of perfons. 


Of thofe , who are not in the 


power of their parents , fome are under tutelage , fome under curation , and fome un¬ 
der neither. Let us then inquire what perfons are under tutelage and curation ; for 
thus we jhall come to the knowledge of thofe , who are not fubjeEl to either. We will 
firfi treat of fuch perfons , who are under tutelage. 


In tutela vel curatione.] By the law of Eng- “ fion or remainder,. other than to Popilh re- 
land the term guardianlhip denotes either the “ cufants : which perfons may maintain any 
tutelage or the curation of minors; and of guar- “ a&ion of trefpafs againll wrongful takers- 
dianlhip there are three kinds, by common law, “ away, and detainers of fuch child, and reco- 
by fiatute , and by particular cuftam. Firft, By ver damages for the child’s ufe, and may 
common la<w there were formerly four fpecies of “ take into their cuftody his lands and perfo- 
guardians; but guardianlhip in chivalry having “ nal eftate, according to fuch difpolition, and 
been taken away by 12 Car. 2, there now re- “ bring adions, as guardian in focage might 
main but three, mix. guardianlhip by nature, by “ do. 

nurture, and in focage. 3 Co. rep. 37. b. Before this ad, a tenent in focage, of age. 

Secondly, by fiatute j for by 4 and 5 Ph. and M. might have difpofed of his lands by deed, or fall 
cap. 8. a father, or mother, after the father's death, will, in truft for his heir, but not the cuftody of 
without afiignation, are guardians of women- his heir; for the law gave that to the next of 
children. And by 12 Car. 2. “ A father under kin, to whom, the land could not defeend. 
“ age, or of full age, by deed in his life-time, Vaugh. 178. 


4 < 


4 f 


44 




or by will, in prelence of two witnefles, may 


And 3<ily, By particular cufiom, as in London , 


difpofe the cuftody of his child under twenty- where the tuition of orphans unmarried, who 


one years of age, and not married at the time 


“ of his death, whether then born, or in ventre to the city. 
“ fa nwc, during his non-age, to any in pofief- 


are the children of freemen, belongs by cuftom 
to the city. Co. Litt. 88. b. 


§ 


Eft autem 


Tutelce definition 

(ut Servius definivit) 


poteftas in capite 11 


bero, ad tuendum eum, qui per aetatem fe defendere nequit, jure 
data ac permifia. 


§ 


Tutelage , as Servius has defined 


authority and power, given and 


permitted by the civil law , and exercifed over fuch independent perfons , who 
able , by reafon of their age> to proteft themfehes* 


De 
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Definitio et etymologia tutoris. 

§ II. Tutores autem funt, qui earn vim ac poteftatem habent; exque 
ipfa re nomen acceperunt. Itaque appellantur tutores, quail tuitores atque 
defenfores; ficut aeditui dicuntur, qui aedes tuentur. 

§ 2. Tutors are tbofe , who have the authority and power before mentioned ; and 
they take their name from the nature of their office. For they are called tutors , quad 
tuitores; as thofe, who have the care of the facred buildings , are called aeditui, quod 
sedes tueantur. 

^uibus tefl ament o tutor datur / et primum , de liber is in 

§ III. Permilftun eft itaque parentibus liberis impuberibus, quos in 
poteftate habent, teftamento tutores dare. Et hoc in filios filiafque pro- 
cedit omnimodo : nepotibus vero neptibufque ita demum parentes poffunt 
teftamento tutores dare, ft poft mortem eorum in poteftatem patris fui non 
funt recafuri. Itaque, ft filius tuus mortis tuae tempore in poteftate tua ftt, 
nepotes ex eo non poterunt ex teftamento tuo tutores habere, quamvis in 
poteftate tua fuerint: fcilicet, quia, mortuo te, in poteftatem patris fui reca¬ 
furi ftint. 

§ 3. Parents are permitted to affign tutors by teftament to fuch of their children , 
who are not arrived at puberty , and are under their power. And this privilege of 
parents extends without exception over fans and daughters. But grandfathers can 
only give tutors to their grand-children when it is impoffible , that fuch grand-children 
ffiould ever fall under the power of their father , after the death of their grandfather. 
And therefore , if your fon is in your power at the time of your deaths your grand¬ 
children by that fon can not receive tutors by your teftamento altho* they were actual¬ 
ly in your power, becaufe at your deceaje they will become fubjeCl to their father. 

Tutores dare.] Becaufe after puberty curators only can be appointed. 

De pojlhumis. 

§ IV. Cum autem in compluribus aliis caufts pofthumi pro jam natis 
habeantur, et in hac caufa placuit non minus pofthumis, quam jam natis, 
tutores dari pofte ; ft modo in ea caufa lint, ut, ft vivis parentibus nafeer- 
rentur, fui haeredes et in poteftate eorum fierent. 

§ 4. As poft humous children are in many cafes reputed to have been born before 
the death of their fathers ; therefore tutors may be given by the t eft ament of a parent 
as well to a poftkumous child , as to a child already born , if fuch pofthumous child , 
had he been born in the life-time of his father, would have been his proper heir and 
under his power. 

De emattcipatis. 

§ V. Sed et, ft emancipato filio tutor a pat-re datus fuerit teftamen¬ 
to, confirmandus eft ex fententia praeftdis omnimodo, id eft, fine inqui- 
fttione, 
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5- But, if a father gives a tutor by teft ament to his emancipated fon , fuch i 
tnuft be confirmed by the fentence of the governor of the province without inquiftti 

Sine inquiiitione.] Tout) 

true, zrortpov evn-opoc v 


£„7u- quiring, whether the perfon appointed 


zrortpov ivtropK y, it runt dl ivxpmtv rx 
itov ho txav vpxy/xxlx, agHowrn; uuru, 
TeAeKdTxliv rouluv vrapxs~x<nv, t %t rou 

<tivtxv1q; pxprvpixs. That is, without in¬ 


good 

otherwife qualified to conduct the affairs 
pupil: for, in relation to thefe points, t 
tefiimony of the deceafed gives a perfed 
faftion. Tbeoib. b. t. 



Titulus Decimus-quartus. 

Qui teftamento tutores dari poflunt. 

D. xxvi. T. 2. C. v. T. 2 8. 



§ I. Sed et lefvus proprius teftamento cum libertate rede tutor dari 
poteft: fed feiendum eft, et fine libertate tutorem datum tacite liberta- 
tem diredam accepifie videri; et per hoc rede tutorem efie. Plane fi per 
errorem, quafi liber, tutor datus fit, aliud dicendum eft. Servusautem ali- 
enus pure inutiliter teftamento datur tutor : fed ita, cum liber crit, utili- 
ter datur. Proprius autem fervus inutiliter eo modo tutor datur. 

§ i. A man may by t eft ament affign his own Jlave to be a tutor with liberty. But 
note, that, if a mafter by teftament appoints his Jlave to be a tutor without mentioning 
liberty, fuch Jlave feems tacitly to have received immediate liberty , and is thus le¬ 
gally inabled to commence a tutor: yet, if a teftator thro ’ error, imagining his Jlave 
to be a free perfon , by teftament appoints him, as fuch, to be a tutor, the appointment 
will not avail. Alfa the abjolute appointment of another man s Jlave to be a tutor is 
altogether ineffectual: but, if the appemtment is upon condition, that the perfon ap¬ 
pointed obtains his freedom, then it is made profitably : but , if a man by teftament 
appoints his own Jlave to be a tutor , when he fhall obtain his liberty, the appoint¬ 
ment will be void. 


De furiofo et minore viginti-quinque annis . 


§ II. Furiofus, vel minor viginti-quinque annis, tutor teftamento datus, 
tutor tunc erit, cum compos mentis, aut major viginti-quinque annis, fue- 
rit fadus. 
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§ 2. If a madman, or a minor, is by t eft ament appointed to be a tutor, the one Jhall 
begin to alt, when he becomes of found mind, and the other , when be has completed 

his twenty-fifth year. 

Furiofus vcl minor.] Tfc fcftP Jaw is alfp minority of all p$rfoAS determines at the age of 
obferved in England, in refpett to madmen and twenty.one y ear & complete. C«. Lift. 78. b. 

minors. But it muft be noted, that with us the 


S^uibus modis tutores dantur . 

jj III. Ad certum tempus, vel ex certo tempore, vel fub conditione, 
vel ante haeredis i nditutionem, pode dari tutorem non duhitatur. 

§3.7/ is not doubted, but that a tefiamtutary tutor my be given either to a cer¬ 
tain time, or from a certain time, or conditionally, or before the inftitution of an 
heir. 


Ad certum tempus.] e.g. Let Titius be my It muft here be obferv’ed, that the civil law 
fon’s tutor ’till the calends of December. calls him heir, who fucceeds to the whole eftate 

Ex certo tempore.] e.g. Let Titius commence of another, whether it is real or pprfonal. 
to be my fon’s tutor after the expiration of-two But, by the law of England, he only is heir, who 
years. 

Sub conditione.] e. g. Let Titius take upon 
him the tutelage of my fon, if the Ihip Argo re¬ 
turns from Ai 


fucceeds to a real eftate of inheritance by the 
aft of God, and by right of blood. Co. Litt.ztf.h. 
And he, who fucceeds to perfonal eftate, or 
goods, is in law called an executor, if he fuc- 
Ante haeredis inflitutionem . ] c. g. Let Titius ceeds by the appointment of the deceafed in hjs 
be tutor to my fon, and let Titius alfo be my laftwill; or adminiilrator, if he fucceeds by the- 


heir. 


appointment of the ordinary. 


Cui dantur . 

§ IV. Certs autem rei, vel cauls, tutor dari non poted: quia perfo- 
nae, non caul* vel rei, tutor datur. 

§ 4. A tutor cannot be ajftgned to any particular thing, or upon arty certain ac¬ 
count, blit can only be given to perfons. 


De tutore dato jiliabus , vel Jiliis, vel liberis y vel nepotibus . 

$ V. Si quis filiabus fuis, vel filiis, tutores dederit, etiam podhumae 
vel podhumo dedifle videtur : quia, filii vel filiae appellations, et podhumus 
et pofthuma continentur. Quod li nepotes lint, an appellatione filiorum et 
ipfis tutores dati lint ? Dicendum ed, ut et iplis quoque dati videantur, li 
modo liberos dixerit: caeterum, li filios, non continebuntur. Aliter enim 
filii, aliter nepotes appellantur. Plane, li podhumis dederit, tam filii pod- 
humi, quam caeteri liberi, continebuntur. 

§.5. If a man by t eft ament nominates a tutor for his fins or his daughters, the 
fame per fin feems alfi to be appointed tutor to his peft humous ijjue ; becaufe, under the 
appellation of fin or daughter, a pofthumous child is comprehended. But , fhould it 
be queftioned , whether grand-children are denoted by the word fins, and can receive 
tutors by that denomination, we anfwer, that under the general term, children, 
grand-children are undoubtedly included, but that the word fins does not comprehend 
them : for the word fin, and grandfin, widely differ in their fignification. But, if 
a teftator ajfigns a tutor to his defeendents, it is evident, that not only his pofthumous 
fins are comprehended, but all his other children. 


Titu 
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Lib. I. 


Tit. XV. 


Titulus 


Decimus-quintus. 


De legitima agnatorum tutela. 


D. xxvi. T. 4. 


C. v. T. 30. 



Summa . 

Uibus autem teftamento tutor datus non eft, his, ex lege duodecim 


tabularum, agnati funt 


qui vocantur legitimi 


tthe Agnati 


by the law of the twelve tables, appointed to be tutors to thofe 


whom no teftamentary tutor was given ; and thefe tutors are called leg 


Quibus autem.] 


twelve 


bles, if a man died inteftate and had no chil¬ 
dren, the agnati were called to the legitime in¬ 
heritance. But, if the inteftate had a child, the 


ample, if the lands of a minor defcended h 
him from his mother, then the ward {hip belong 
to the uncle on the fide of the father : but. if th 


if the 


heritance. But, if the inteftate had a child, the lands of a minor defcended from his father, 
agnati were then called to the legitime tutelage, then the uncle on the mother’s fide mull be 
For it was the opinion of the Romans, that as the guardian in focage. And the fame rule ought 
next heir to the pupil was moft interefted in the alfo to be obferved for the common benefit ofall 


eftate, he was therefore the moft proper perfon 
to take care of it. But Solon was of a verv dif- 


minors, whofe inheritances do not lie in tenure. 


ferent opinion. 


But Solon was of a very dif- Co. Lift. 8 j.b. 

r* 1 • * r ¥ r • _ 


Laer 


Qui vocantur 


Thefe tutors are 


) tut elation defereb at ur agnati s, nijirenu 
, contraria habita ratione , quod fere quifq, 


natur eum, quern proximus hares infequitur , expun - 

gere. Vinn. And our own law goes ftill farther; 
for he, who is guardian in focage, muft be the 
next of blood, who can never inherit: for ex- 


called legitime, becaufe tutelage, when there is 
no teftamentary tutor, devolves upon the agnati 
merely by the aft of the law, without the inter- 


nemo 


magiftrate. £>uipp< 

ff. 26. t. 4./. 5. 


^ui funt agnati . 

(J I. Sunt autem agnati cognati, per virilis fexus cognationem conjunc- 
ti, quail a patre cognati: veluti frater ex eodem patre natus, fratris filius, 
nepofve ex eo : item patruus et patrui filius, nepofve ex eo. At, qui per 
fceminini fexus perfonas cognatione junguntur, agnati non funt, fed alias 
naturali jure cognati. Itaque amita? tuae filius non eft tibi agnatus, fed 
cognatus : et invicem tu illi eodem jure conjungeris: quia, qui ex ea nal- 
cuntur, patris, non matris, familiam fequuntur. 

§ 1. Agnati are thofe , who are collaterally related to us by males, as a brother 
by the fame father, ay the fon of a brother, or by him a grandfon •, alfo a father s 


brother , or the fon of fuch brother , or ly him a grandfon . 


But thofe, who are re¬ 


lated to us by a female, are not faid to be agnate, but cognate, bearing only a natu¬ 
ral relation to us. Thus the fon of a father's fjler is not related to you by agnation, 
but by cognation, and you are related to him in the fame manner \ that is, by cogna¬ 
tion \ for the children of a father s fijler follow the family of their father, and not 
that of their mother. 

Sunt autem agnati.] The difti&ion, between the agnati and cognati , is intirely taken away by 
JuJlinian. Nov. 118. cap. 4, 5, 

j %uis 
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^uis dicatur intejiatus . 

§ II. Quod autem lex duodecim tabularum ab inteftato vocat ad tu- 
telam agnatos, non hanc habet fignificationem, ft omnino non fecerit 
teftamentum is, qui poterat tutores dare; fed ft, quantum ad tutelam per- 
tinet, inteftatus decelferit: quod tunc quoque accidere intelligitur, cum is, 
qui datus eft tutor, vivo teftatore decelferit. 

§ 2. The law of the twelve tables , in calling the agnati to tutelage in cafe of in - 
tejlacy , relates not folely to perfons altogether intejlate , in whofe power it was to have 
appointed a tutor, but extends alfo to thofe , who are intejlate only in refpett to tute¬ 
lage *, and this may happen , if a tutor , nominated by tejlament , Jhould die in the life¬ 
time of the tejlator . 

^uibus modis agnatio , vel cognatio, jinitur. 

§ III. Sed agnationis quidem jus omnibus modis capitis diminutione 
plerumque perimitur: nam agnatio juris civilis nomen eft j cognationis ve- 
ro jus non omnibus modis commutatur: quia civilis ratio civilia quidem 
jura corrumpere poteft, naturalia vero non utique. 

§ 3. 'The right of agnation is taken away by almoft every diminution , or change of 
Jiate ; for agnation is but a name given by the civil law. But the right of cognation 
is not thus altered \ for altho * civil policy may extinguifh civil rights , yet over our 
natural rights it has no fuch power. 


Titulus Decimus-sextus. 


De capitis diminutione. 

f 

D. iv. T. 5. 



E ST autem capitis diminutio prioris ftatus mutatio : eaque tribus 

modis accidit. Nam aut maxima eft capitis diminutio, aut minor, 
(quam quidam mediam vocant) aut minima. 



§ I. Maxima capitis diminutio eft, cum aliquis fimul et civitatem et 
libertatem amittit, quod accidit his, qui lervi pcen$ efficiuntur atrocitate 
fententiae: vel libertis, ut ingratis erga patronos condemnatis; vel his, 
qui fe ad pretium participandum venundari pafli funt. 
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§ i. The greater diminution is , when a man lofes both the right of a citizen and 
his liberty , which is the cafe of tbofe , who by the rigor of their fentence are pro¬ 
nounced to be the JJaves of punijhment. And of freedmen , who are condemned to 

Jlavery for ingratitude to their patrons. - And of all fuch , who fujfer tbemfehes to 

be fold , in order to become Jharers of the price. 

Vel libertis ut ingratis.] In England, if a vil- patione refctf'a damno libertatis immeritec multart 
lein was once manumitted, altho’ he afterwards voluerunt. Cod. 7. t. 5c. 1 . un. 
became ingrateful in the higheft degree, yet But the empcrcr 7 ////.\ 7 <j»was not content, that 
the manumiftion remained good. 1 tnfi. 137. b. the law againft ingiaiitude ftiould take place in 
Libertinum ingratum leges csviles in prijtinam reds- regard only to freed- v.e11 ?nd emancipated chil- 
gunt fervitutem, fed leges Anglia feme l manumijfum dren, but extended it in t"c cafe of donations to 
femper liberum judicant gratum et ingratum. Fort, all his fubjefts in general, 
de laud. //. Anglia, cap. 46. Imp. Juftinianus A. Juliano, PP. 

Ingratis.] The emperor Claudius firft inflifted u Generaliter fancimus, omnes donationes, 
this puniihment upon libertines or freed-men. “ lege confedtas, firmas illibatafque manere, fi. 
Ingratos libertinos (fays Suetonius) et de quibus pa- “ non donationis acceptor ingratus circa dona- 
tront quererentur, revocavit in fervitutem. “ torem inveniatur, ita ut injurias atroces in 

And Confantine afterwards promulged a law “ eum effundat, vel manus impias inferat, vel 
to the fame effedf. “ jadlurse molem ex infidiis fuis ingerat, quae 

Imp. Conftaot. ad Maximum. “ non levem cenfum fubftantias donatoris impo- 

Si manumijfus ingratus circa patronum fuum exti- “ nat, vel vitae periculum aliquod ei intulerit; 
tent, et, quadam jaftantia vel contumacies , cervi- “ vel quafdam conventiones, live in feriptis 

cem adverfus eum erexit, a patrono rurfus fub imfe- “ donationi impofitas, five fine feriptis habitas, 
rium ditioncmque mttatur. Cod.6.t. 7./. 2. ann. “ quas donationis acceptor fpofpondit, minime 
Dom. 319. “ implere voluerit. Ex his enim tantummodo 

But thus far the Romans only copied from the “ caufis, fi fuerint in judicium dilucidis argu- 
Atbenians , who permitted a patron to bring an “ mentis cognitionaliter approbatae, etiam do- 
adlion called dir or cun ov againft fuch freed-per- “ nationes in eos fadfas everti concedimus; ne 
fons, who had been remifs in their duty, and to “ fit cuiquam licentia, et alienas res capere, et 
reduce them to their priftin ftate of bondage, if “ frugalitatem irridere donatoris, et ipfum ite- 
the charge was proved. Archaologia Grrec. vol. “ rum donatorem fuafque res perdere; et prae- 
1. p. 153. “ fatis malis ab ingrato donationis acceptore af- 

And, in the year 367, the emperors Valentin's- “ fici. Hoc tamen ufque ad primas perfonas 
an, Valens, and Gratian , enaded, “ that chil- “ tantummodo ftare cenfemus, nulla licentia 
“ dren, who had behaved ungratefully after “ concedenda donatoris fuccefforibus hujufmodi 
“ emancipation, ftiould forfeit their liberty by “ querimoniarum primordium inftituere. Ete- 
“ being reduced under the power of their pa- “ nim fi ipfe, qui hoc paffus eft, tacuerit, filen- 
“ rents. “ tium ejus maneat Temper, et non a potterita- 

Imppp. Valentin. Valens, et Gratianus, AAA. “ te eius fufeitari concedatur, vel adverfus eum, 

Filios (et flias, caterofque liberos) contuma- “ qui ingratus efle dicitur, vel adverfus ejus 
ces, qui parentes, vel acerbitate convitii, vel cujuf- “ fucceftores.” C. 8. /. 56. /. 10. 
cunque atrocis injuria dolcre, pulfaffev.t, leges emattci- 

De media . 

§ II. Minor, five media, capitis diminutio eft, cum civitas quidem amit- 
titur,Tibertas vero retinetur; quod accidit ei, cui aqua et igni interdidtum 
fuerit, vel ei, qui in infulam deportatus eft. 

§ 2. The lefs or mefne diminution is, when a man lofes the rights of a citizen, 
but retains his liberty \ which happens to him , who is forbidden the v.fe of fire and wa¬ 
ter, or to him who is deported into an ijland. 

4 

De minima . 

(J III. Minima capitis diminutio eft, cum civitas retinetur et iibertas, 
fed ftatus hominis commutatur: quod accidit his, qui cum fui juris fue¬ 
rint. 
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rint, coeperunt alieno juri fubje&i efle; vel contra, veluti fi filius-familias 
a patre emancipatus fuerit, eft capite diminutus. 

§ 3. The leaft diminution is then faid to have been fuffered , when the condition of 
a man is changed without the forfeiture either of his civil rights , or his liberty: as 
when he , who is independent , becomes fubjeft by adoption: or when the fon of a fa¬ 
mily hath been emancipated by his father, 

De fervo manumijfo. 

§ IV. Servus autem manumilTus capite non minuitur : quia nullum 
caput habuit. 

§ 4. The manumiffion of a Jlave works not any change offt ate in him , becaufte he 
had , before manumiffion , no ft ate or civil capacity, 

% 

De mutatione dignitatis. 

($“ V. Quibus autem dignitas magis quam flatus permutatur, capite non 
minuuntur, et ideo, a fenatii motos capite non minui, conftat. 

§ 5. Thofte , whofe dignity is rather changed than their ft ate, are not faid to have 
fuffered diminution ; and therefore it appears , that they , who are removed from the 
fenatorial dignity , do not fuffer diminution. 

Interpretatio § ult.fup. tit, prox. 

J VI. Quod autem di&um eft, manere cognationis jus etiam poft capi¬ 
tis diminutionem, hoc ita eft, fi minima capitis diminutio interveniat: ma- 
net enim cognatio. Nam, fi maxima capitis diminutio interveniat, j us quo- 
que cognationis perit, ut puta fervitute alicujus cognati; et ne quidem, fi 
manumilTus fuerit, recipit cognationem. Sed et, fi in infulam quis depor- 
tatus fit, cognatio folvitur. 

§ 6. What has already been faid in a feftion of the preceding title, to wit , that 
the right of cognation remains after diminution , relates only to the leaft diminution. 
For , by the greater diminution , as for inftance , by fervitude, the right of cognation is 
wholly deftroyed , even fo as not to be recovered by manumiffion. The right of cogna¬ 
tion is alfo loft by the lefts or meftne diminution , as by deportation into an iftand. 

Ad quos agnatos tutela pertinet. 

§ VII. Cum autem ad agnatos tutela pertineat, non fimul ad omnes 
pertinet, fed ad eos tantum, qui proximiore gradu funt: vel fi piures ejufi* 
dem gradus funt, ad omnes pertinet j veluti fi piures fratres funt, qui u~ 
num gradum obtinent, pariter ad tutelam vocantur. 

§ 7. Altho * the right of tutelage belongs to the agnati, yet it belongs not to all the 
agnati in common , but to thofte only , who are in the neareft degree. But, if there are 
many in the fame degree , the tutelage belongs to all of them, however numerous. For 
example , if there are fteveral brothers , they are all called equally to tutelage. ^ 
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t 

Titulus Decimus-septimus. 

% 

De legitima patronorum tutela. 

D. xxvi.T.4. C.v.T, 30. 

Ratio, ob quam patronorum tutela dicitur legitima . 

E X eadem lege duodecim tabularum, libertorum et libertarum tutela 

ad patronos liberofque eorum pertinet, quae et ipfa legitima tutela 
vocatur; non quia nominatim in ea lege de hac tutela caveatur ; fed quia 
perinde accepta eft per interpretationem, ac ft verbis legis introduda eflet. 
Eo enim ipfo, quod haereditates libertorum libertarumque, ft inteftati de- 
cefiiflent, juflerat lex ad patronos liberofve eorum pertinere, crediderunt 
veteres, voluifte legem, etiam tutelas ad eos pertinere ; cum et agnatos, 
quos ad haereditatem lex vocat, eofdem et tutores efle juflerit; quia ple- 
rumque ubi fucceflionis eft emolumentum, ibi et tutela) onus efle debet. 
Ideo autem diximus plerumque, quia ft fcemina impubes manumitta- 
tur, ipfa ad hereditatem vocatur, cum alius fit tutor. 

By the fame law of the twelve tables, the tutelage of freed-men, and freed-wo- 
men, is adjudged to belong to their patrons, and to the children of fuch patrons: 
and this tutelage is called legitime , altho * it exijls not nominally in the law ; but it 
is as firmly ejlablifhed by interpretation , as if it had been introduced by exprefs words. 
For inafmuch as the law commands, that patrons and their children Jhall fucceed to 
the inheritance of their freed-men or f reed-women , who die inteflate, it was the opi¬ 
nion of the anlient lawyers , that tutelage alfo by implication fjould belong to patrons 
and their children. And the law , which calls the agnati to the inheritance , com¬ 
mands them to be tutors, becaufe the advantage of fuccejfion ought to be attended in 
mojl cafes with the burden of tutelage. W e have [aid, in molt cafes, becaufe when 
any perfon, not arrived at puberty, is manumitted by a female , fuch female is called 
to the inheritance, but not to the tutelage. 

Cum alius fit tutor.] The tutelage of a child, by conftitution to execute this office upon con. 
by the civil law, could not regularly be commit- dition, that fhe bound herfelf folemnly not to 
ted to a woman. contract a fecond marriage. Cod. 5. t. 35. /. 2. 

F&minst tutores dart non pojjiint, quia id mums Nov. 118 . cap. 5 . 

mafculorum eji. IF. 26.1.1. /. 18. de tutelis . But in England women, as well as men, are 

But the mother or grandmother was allowed equally permitted to become Guardians. 


Titu 
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Titulus Decimus-octavus. 

legitima parentum tutela. 

E Xe m p l o patronorum recepta eft et alia tutela, quae et ipfa legitima 

vocatur; nam, ft quis filium aut filiam, nepotem aut neptem ex filioj 
et deinceps, impuberes emancipaverit, legitimus eorum tutor erit. 

In fimilitude of the tutelage of patrons, another kind of tutelage is received, which 
is alfo called legitime ; for if any parent emancipates a fin or a daughter, or a 
grandfon or a grand-daughter, the ijfue of that fin, or any others defended from 
him by males in a right line and not arrived at puberty , then Jkall fuch parent be 
their legitime tutor . 



Titulus Decimus-nonus. 


De fiduciaria tutela. 





Filii-familias a patre manumifft pater tutor eft legitimus 

eo vero defunSlo , frater tutor fiduciarius exifit . 

ST et alia tutela, quae fiduciaria appellatur: nam, ft parens filium vel 
filiam, nepotem vel neptem, vel deinceps, impuberes manumiferit, 
legitimam nancifcitur eorum tutelam. Quo defundo, ft liberi ejus virilis 
fexus exiltant, ftduciarii tutores filiorum fuorum, vel fratris, vel fororis, 
vel ca;terorum, efficiuntur. Atqui, patrono legitimo tutore mortuo, liberi 
quoque ejus legitimi funt tutores, quoniam filius quidem defundi, ft non 
eftet a vivo patre emancipatus, port obitum ejus fui juris efficeretur, nec 
in fratrum poteftatem recideret, ideoque nec in tutelam. Libertus autem, 
ft fervus rnanftflet, utique eodem jure apud iiberos domini poft mortem 
ejus fuiurus eftet. Ita tamen hi ad tutelam vocantur, ft perfedae lint aeta- 

]uod noftra conftitutio in omnibus tuteiis et curationibus obfervari ge- 
neraliter praecepit. 

There is another kind of tutelage called fiduciary ; for, if a parent manumits a fin 
or a daughter, a grandfon or a grand-daughter, or any other of his children, not ar¬ 
rived a. puberty, he is then their legitime tutor: but, at his death, Lis male children 
°f become the fiduciary tutors of their own fins, or of a brother, a Jifter, or of 
any other children emancipated by the deceafid. But, when a patron, who is a legitime 
tutor, dies, bis children alfo become legitime tutors. The reafin of which difference 

fin, altho ’ he was never emancipated, becomes independent at the death of 


tis 


is this 


his fat her \ and therefore, as he falls not under the power of his brothers, it follows, 
that he can not be under their legitime tutelage. But the condition of a jlave i> not 
catered at the death of his wafer, for be then becomes afiave to the children of the 

decca fed. 
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deceafed. It muft here he noted, that the perfons above mentioned can not he called 
to tutelage, unlefs they are of full age ; and our conjlitution hath in general commanded 
this rule to he obferved in all tutelages and curat ions. 

Si perfefbe fint aetatis.] No man is faid, by do atatm inttlleSam tjft widen wolumus, qtue et 
the civil law, to be perfeSa aetata, until the wiginti-quinque amtorum cvrriculis complttur. Cod. 
twenty-fifth year of his age is completed. Si 5. t. 45. /. ult. 
quit abfolute dixerit perfetice a tat is. Warn tantummo - 






Attiliano tutore, et eo, qui ex lege Ju 


lia et Titia dabatur. 


/ 


D .xxvi.T. 5. C.v.T, 34et36. 


Jus antiquum , Ji nullus fit tutor . 


S I cui nullus omnino tutor fuerat, ei dabatur, in urbe quidem a prac- 

tore urbano et majore parte tribunorum plebis, tutor ex lege Attilia: 
in provinces vero a praefidibus provinciarum ex lege Julia et Titia. 

By virtue of the law Attilia, the prator of the city, with a majority of the tri¬ 
bunes ,, had authority to affign tutors to all fuch, who otherwife were not intituled to 
tutors: hut, in the provinces , tutors were appointed by the refpeftive governors of 
each province, in conference of the law Julia and Titia. 


Ex lege Attilia.] The law Attilia was a Ple- 
bifcite, made in the year U. C. 444, by Lucius 
Attilius and Caiut Martius, tribunes of the peo¬ 
ple, Muretus . 


But of the law Julia-Titia there is no certain 
account. Vinny fpeaks thus of it : unica hac lex 
fuit, ut lex Julia et Papia, fedquando, aut a qidbus 
lata fit, parum confiat. 


Si fpes fit futuri tutoris toftamentarii. 

§ I. Sed etfi in teftamento tutor fub conditione, aut ex die certo datus 

fuerat, quamdiu conditio aut dies pendebat, ex iifdem legibus tutor alius 

interim dari poterat. Item fi pure datus fuerat, quamdiu ex teftamento 

nemo haeres exiftebat, tamdiu ex iifdem legibus tutor petendus erat, qui 

definebat effe tutor, fi conditio extiterat, aut dies venerat, aut haeres ex- 
titerat. 

§ 1 . If a tutor had been given by tefiament conditionally, or from a certain day, 

another tutor might have been affgned by virtue of the above named laws, whilejl the 

condition depended , or *till the day came. Alfo if a tutor had been given /imply, i. e. 

upon no condition, yet as long as the tejlamentary heir deferred taking upon him the 

inheritance, another tutor might have been appointed during the interval. But the 

office of fuch tutor ceafed, when the caufe ceafed, for which he was appointed *, as when 

the event of the condition happened , the day came , or the inheritance was entered 
upon . 

Sed 
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Sed fi in tefttmento.] With ns alfo guar- comniittee adminilters, ’till the term, for which 
dians may be appointed either from a certain he was aligned, is expired, or ’till the condition 
time, or conditionally: and, in either of thefe is fulfilled. Savin. 215. 
cafes, the guardianship is committed, and the 

Si tutor ab hofiibus Jit captus . 

§ II. Ab hoftibus quoque tutore capto, ex his legibus tutor petebatur; 
qui definebat effe tutor, fi is, qui captus erat, in civitatem reverfus fue- 
rat. Nam reverfus recipiebat tutelam jure poftliminii. 

§ 2. By the Attilian and Julio-titian laws, if a tutor was taken by the enemy , 
another tutor was immediately requeued, whofe office ceafed of courfe , when the firft 
tutor returned from captivity \ for be then refumed the tutelage by his right of return . 

Qucrndo et cur dejierint ex dibits legibus tutores dart. 

§ III. Sed ex his legibus tutores pupillis defierunt dari, pofteaquam 
primo confutes pupillis utriufque fexus tutores ex inquifitione dare ccepe- 
runt, deinde praetores ex conftitutionibus. Nam fupradidtis legibus neque 
de cautione a tutoribus exigenda, rem pupillis falvam fore, neque de com- 
pellendis tutoribus ad tutelae adminiftrationem, quicquam cavebatur. 

§ 3. ‘li e Attilian and Julio-titian laws , concerning the appointment of tutors , 
were firft difufed , when the confuls began to give tutors to pupils of either fex with 
inquifition and the preetors were afterwards invefted with the fame authority by the 
imperial confti tut ions. For , by the above mentioned laws , no caution was required from 
the tutors for the fecurity of their pupils , neither were thefe tutors compelled to aft. 

Jus novum . 

§ IV. Sed hoc jure utimur, ut Romas quidem praefedtus urbi, vel pra?- 
tor fecundum fuam jurifdi&ionem, in provinciis autem praefides ex inquifi¬ 
tione tutores crearent, vel magiflratus juffu praefidum, fi non fint magnas 
pupilli facultates. 

§ 4. But , by the later ujage , at Rome the prcefeR of the city , or the prater 
according to bis jurifdiblion, and, in the provinces, the governors \_each in his re- 
fptclive province'] may ajfgn tutors , after an inquiry into their morals and circum- 
Jtances: and an inferior magiftrate , at the command of a governor , may alfo ap¬ 
point tutors , if the poffeffions of the pupil are not large . 

Sed hoc jure.] In England , if a minor has no points him a tutor; but, if the child is under the 
tutor, and is poirdfed only of goods and chat- age of feven years, then the ordinary may pro- 
tels, then the ordinary may commit the tuition ceed ex officio. Strahan. 
of fuch nnnor to the next of kin, who demands And, in the court of chancery, a guardian can 
it. 2 Lem. 162. 217. <SW«. Part. 3. Sec. 9. But, not be otherwife appointed, than by bringing the 
according to the ufage of court chriftian, if the infant into court, or his praying a commiflion to 
child is paft feven years of age, it mull be at his have a guardian afligned him. Abr. of Cafes in 
own requeft and nomination, that the judge ap- Eq. 260. 



§ V. Nos autem, per conflitutionem noftram hujufmodi difficultates 
hominum refecantes, nee expe&ata juffione praefidum, difpofuimus, fi fa¬ 
cultates 
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cultates pupilli vel adulti ufque ad quingentos folidos valeant, dcfenfores 
civitatum una cum ejufdem civitatis religiofiflimo antiftite, vel alias per- 
fonas publicas, id eft, magiftratus, vel juridicum Alexandrinae civitatis, 
tutores vel curatores creare: legitima cautela fecundum ejufdem con- 
ftitutionis normam praeftanda, videlicet eorum periculo, qui earn acci- 
piunt. 

§ 5. But we, for the eafe of our fubjefts, have ordained by our conjlitution, 
that the judge of Alexandria and the magiftrates of every city, together with the 
chief ecdefiajtic, may give tutors or curators to pupils or adults, whofe fortunes do 
not exceed five hundred aurei, without waiting for the command of the governor, to 
whofe province they belong . But all fuch magiftrates mu ft, at their peril , take from 
every tutor, fo appointed, the caution required by our conjlitution. 

Nos autem per conilitutionem.] Cod. 1. 4. /. 30. De epifcopali audientia. 

Ratio tutelee. 

§ VI. Impuberes autem in tutela efle, naturali juri conveniens eft; ut 
is, qui perfedae aetatis non lit, alterius tutela regatur. 

§ 6. It is agreeable to the law of nature, that all fuch, who are not arrived at 
puberty, fiould be put under tutelage, to the intent that all , who are not adults , 
may be under the government of proper perfons . 

De tutelae ratione reddenda. 

§ VII. Cum ergo pupillorum pupillarumque tutores negotia gerant, 
poll pubertatem tutelar judicio rationem reddunt. 

§ 7. 'Tutors therefore, fince they have the admini/lration of the affairs of their 
pupils , may be compelled to render an account , by an allion of tutelage, when their 
pupils arrive at puberty. 

Cum ergo.] By the civil law an action of IF. 27. t. 3. A 4. De tut. et rat.dijirah. &c. Butin 
tutelage can not be inllituted, ’till the tutelage is England an infant may, by procbein amy, oblige 
expired. Nifi fnita tutela fit, tutela; agi non potefi. his guardian to account. 1 Ver. 342. 


TITULUS 



T 


IGESIMUS-PRIMUS. 


De au&oritate tutorum. 






D . xxvi. T. 8. C.v.T.59. 

In quibus caufis auEloritas fit neceffaria . 

Uctoritas autem tutoris in quibufdam caufis neceflaria pupilli 

: ut ecce, fi quid dare fibi fti 
audoritas; quod fi aliis promittant pu 


eft, in quibufdam non eft neceflaria 


pulentur, non eft necefiaria 
pilli, neceflaria eft tutoris audoritas. Namque placuit, meliorem quidem 


con 
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conditionem iicere iis facere etiam fine tutoris au&oritate: deteriorem ve¬ 
to non aliter, quam cum tutoris audioritate. Unde in his caufis, ex qui- 
bus obligationes mutuae nafcuntur, ut in emptionibus, venditionibus, lo- 
cationibus, condudlionibus, mandatis, depofitis, fi tutoris audloritas non 
interveniat, ipfi quidem, qui cum his contrahunt, obligantur : at invicem 
pupilli non obligantur. 

The authority or confirmation of a tutor is in fome cafes nece/fary, and in others 
not necejfary, When a man fiipulates to make a gift to a pupil', the authority of the 
tutor is not requifite *, but, if a pupil enters into a contract, there is a necejfity for 
the tutor's authority *, for it is an ejlablijhed rule, that pupils may better their condi¬ 
tion, but not impair it, without the authority of their tutors. Aid therefore in all 
cafes, where there are mutual obligations, as in buying , felling, letting, hiring, man¬ 
dates, depofites, &c. he, who contracts with a pupil, is bound by the contraft, but 
the pupil is not bound, unlefs the tutor hath authorized it. 

In quibufdam neceflaria, in quibufdam non and {offers a recovery, the recovery is not void- 
neceffaria.] A minor, by the laws of England, able, but the guardian is anfwerable, if his pu- 
may bind himfelf without the authority of a pil fuftains damage. Alfo if a guardian faint- 
guardian, either by bond or promife, to pay for pleads, or mifpleads in an adion, to the injury 
thofe things, which are fuitable to his degree, of his pupil, the pupil will be bound ; but he 
and neceffary. may afterwards have an adion againft his guar- 

Namque placuit.] In England, if the ad of dian. i mod. 48, 49. 
the guardian is prejudicial to the minor, it is in Unde in his caufis.] The fame law obtains 
moll cafes voidable, and when it is not voidable, alfo in England: thus a leafe, made to an in- 
the guardian may be obliged to indemnify his fant, is not void of itfelf, but voidable only at 
pupil. Thus, if an infant appears by guardian, his eledion. 2 Cro. 3Z0. 


Exceptio . 

§ I. Neque tamen haereditatem adire, neque bonorum poflefiionem 
petere, neque haereditatem ex fidei-commiflo fulcipere, aliter pofiiint, nifi 
tutoris adloritate, (quamvis illis lucrofa fit) ne ullum damnum habeant. 

§ 1. But no pupil, without the authority of his tutor, can enter upon an inheri¬ 
tance, or take upon him the poffejfion of goods, or an inheritance in trujl ; for, alt ho* 
there may be a probability of profit, there is a pojfibility of damage. 


^uomodo auEloritas interponi debet . 

negotio 

hoc pupillo prodefle exiftimaverit. Poll tempus vero, vel per epiftolam, 
aut per nuntium, interpofita audloritas nihil agit. 

§ 2. If a tutor would authorife any aft, which he ejteems advantageous to his pu¬ 
pil, fuch tutor ought to be prefent at the negotiation. For the authority of a tutor 
can have no effeft, when given by letter, by mejfenger, or after a contra ft isfinifhed. 


§ II. Tutor autem ftatim in lplo 


prafens debet au6tor fieri, fi 



cafu interponi non poteft . 

III. Si inter tutorem pupillumque judicio agendum fit; quia ipfe 
tutor in rem fuam au&or efie non potefi, non praetorius tutor (ut olim) 
conftituitur, fed curator in locum ejus datur, quo curatore interveniente, 
judicium peragitur; et, eo peradio, curator efie delink. 


H 



3 
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§ 3. When a fuit is to be commenced between a tutor and bis pupil , inafmucb as 
the tutor can not exercife his authority, as fucb, againft himfelf, a curator, and not a 
praetorian tutor, (as it was formerly the cuftom) is appointed, by wbofe intervention 
the fuit is carried on and , when it is determined, the curatorjhip ceafes. 

Si inter tutorem.] In England, according to the firft appointed by W. i. cap. 47. in cafe of necef- 
prefent practice, the prochein amy , or next friend fity, where the infant was to fue his guardian, 
of the minor, fupplies the place of the curator, or where the guardian would not fue for him. 
mentioned in the text. For prochein any was 2 Cro. 640. 


Titulus Vigesimus-secundus. 

Quibus modis tutela finitur. 

C. v. T. 60. 

De pubertate. 

P Upilli, pupillaeque, cum puberes efle cceperint, a tutela liberantur. 

Pubertatem autem veteres quidem non folum ex annis, fed etiam ex 
habitu corporis, in mafculis aeftimari volebant. Noftra autem majeftas, dig- 
num elfe caftitate noftrorum temporum exiftimans, bene putavit, quod in 
foeminis etiam antiquis impudicum efle vifum eft, id eft, inlpe&ionem ha- 
bitudinis corporis, hoc etiam in mafculos extendere. Et ideo, noftra fantfta 
conftitutione promulgata, pubertatem in mafculis poft decimum quartum 
annum completum illico initium accipere dilpofuimus: antiquitatis nor- 
mam in foeminis bene pofltam in fuo ordine relinquentes, ut poft duode- 
cim annos completos viri potentes efle credantur. 

Pupils , both male and female, are freed from tutelage , when they arrive at pu¬ 
berty. The antients judged of puberty in males, not by years only , but a ! Jo by the 
habit of their bodies. But cur imperial majefy, regarding the purity of the prefent 
times , hath efle erne d the inf pea ion of males to be an immodef prablice, and hath 
thought it proper, that the fame decency, which was ever cbjerved in refpebi to fe¬ 
males, Jhould be alfo obferved in refpeci to males. And therefore, by our /acred con- 
JUtution, we have enabled, that puberty in males Jhould be reputed to conmence im¬ 
mediately after the completion of their fourteenth year. But, in relation to females, 
we leave that wholefom and antient rule of law unaltered, by which they are eft can¬ 
t'd marriageable after the twelfth year of their age is completed. 

Et ideo noftra fan&a conftitutione.] a id. ejfe de/inant. “ Indecoram obfervationem in exa- 
Cud. 5. t. 60. /. ult. spuando tutores vel curatores “ minanda marium pubertate refecantes, &c. 

De capitis diminutione pupilli. 

§ I. Item finitur tutela, fi arrogati fint adhuc impuberes, vel deportati: 
item fi in fervitutem pupillus redigatur, vel fi ab hoftibus captus fuerit. 

§. 1. 
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§ i . tutelage is determined before puberty , if the pupil is either arrogated or fu f- 
fers deportation ; and it alfo determines , tf he is reduced to jlavery, or becomes a 
captive. 

Ab hoftibus captus.] Quia nemo in tutela elTe poteft, nifi qui fit fui juris, ffi 26. 1. 1. 14. 

De conditionis eventu . 

§ II. Sed, etfi ulque ad certam conditionem datus fit tutor tefiamento, 
aeque evenit, ut definat efle tutor exiftente conditione. 

§ 2. But, if a teft ament ary tutor is given upon a certain condition, after that 
condition is fulfilled, the tutelage ceafes. 

De movie . 

§ III. Simili modo finitur tutela morte pupillorum vel tutorum. 

§ 3. Tutelage is alfo determined either by the death of the tutor , or by the death 
of the pupil. 

De capitis diminutions. 

$ IV, Sed et capitis diminutione tutoris, per quam libertas vel civi- 
tas amittitur, omnis tutela perit. Minima autem capitis diminutione tuto¬ 
ris, veluti fi fc arrogandum dederit, legitima tantum perit: caeterae non 
pereunt. Sed pupilli et pupillae capitis diminutio, licet minima fit, omnes 
tutelas tollit. 

§ 4. When a tutor fuffers the greater diminution offt ate, by which he at once 
lefes his liberty and the privileges of a citizen, every kind of tutelage is then extin¬ 
guished. But, if the leaft diminution is only fuffered, as when a tutor gives him- 
felf in arrogation, then no fpecies of tutelage is extinguifhed, except the legitime. But 
every diminution of ft ate in pupils takes away all tutelage . 

De tempore. 

§ V. Praeterea, qui ad certum tempus teftamento dantur tutores, fini- 
to eo, deponunt tutelam. 

§ 5. Thofe, who are by teftament made tutors for a term only, are, at the ex¬ 
piration offinch term, difcharged from the tutelage. 

De remotione et excufatione. 

§ VI. Definunt etiam tutores efle, qui vel removentur a tutela ob id, 
quod fulpedti vifi funt; vel qui ex jufta caufa fe excufant, et onus adminil- 
trandae tutelae deponunt, fecundum ea, quae inferius proponemus. 

§ 6. They alfo ceafe to be tutors, who are either removed from their office upon 
fufpicion, or excufe and exempt themfelves from the burden of tutelage for juft rea- 
fons, of which we fijall treat hereafter. 

H 2 
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De curatoribus. 


D. xxvii.T. io. C.v. T.70. 


M 


De adultis . 

A s c u l 1 quidem puberes, et fceminae viri potentes, ufque ad vi- 

_ _ cefimum quintum annum completum curatores accipiuntj quia 

licet puberes lint, adhuc tamen ej us astatis funt, ut fua negotia tueri non 
poflint. 

Males arrived at puberty , and females marriageable , do neverthelefs receive cu¬ 
rators , 9 till they have compleated their twenty-fifth year : for , alt ho* they have at¬ 
tained to puberty , they are not as yet of an age to take a proper care of their own 


affairs. 


Mafculi quidem puberes.] By the civil law, own affairs under proper reftri&ions. For mi- 

males at the age of twenty years complete, and nors are not permitted by this licence to alien, 

females at eighteen, having given a fufficient or even to mortgage their immoveable poffeffi- 
proof, by five or more witneffes, of their pru- ons, but muft always obtain a fpecial decree for 

dence and morality, may obtain a licence from fuch purpofes. Cm/. 2./.45.A 1,2,3. de his qui 

the emperor, inabling them to adminifter their ven. at. impetraverunt. 


A quibus dentur curatores. 

§ I. Dantur autem curatores ab eifdem magiftratibus, a quibus et tu- 
tores. Sed curator teftamento non datur; datus tamen confirmatur de- 
creto praetoris vel praefidis. 

§ 1. Curators are appointed by the fame magiflrates, who appoint tutors. A 
curator can not be abfolutely given by teftament, but a tutor, named in a teftament, 
may be confirmed fuch , either by a prcetor or the governor of a province. 

Teftamento non datur.] A curator can not age he hath a right to make a will. ff. 28./. 6 . 
be given by teftament; becaufe a curator, by /. 2. But the magiftrates generally appoint him to 
virtue of his office, has the care of the minor’s be curator, whom the father hath recommended, 
eftate: and a father can not difpofe of the goods tho’ not always, ff. 26. /. 1. 39. § 1. 
of his fon, who is arrived at puberty ; for at that 


Quibus dentur . 

§ II. Item inviti adolefcentes curatores non accipiunt, praeterquam in 
litem j curator enim et ad certam caufam dari poteft. 

§ 2. No adults can be obliged to receive curators, unlefs ad litem-, for a cu¬ 
rator may be appointed to any fpecial purpoje, or to the management of any particu¬ 
lar affair. 

Item inviti adolefcentes.] Ra<vardus and 0- nion of Ulpian, whofe words are thefe.- Ho- 

thers have accufed Tribonian , as guilty of an er- die in banc ufque atatem adolefcentes curatorum au- 
ror, in faying, that minors, after fourteen, could xilio regun tur, nec ante rei fua adminiftratio eis 

not be obliged to receive curators.-And, in committi debebit, quumvis bene rem fuamgerentibus. 

fupport of their accufation, they allege the opi- ff. 4.1.4. /. 1— But it muft be obferved, that, 

with 
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with regard to minors after puberty, the Roman 
law has freqently been altered. By the law L*e- 


toria , atm. urb. con. 


«.°* 

ibliei 


fuch minors only, who 


behaved ill, were obliged’ to receive curators af¬ 
ter proof had been made of their ill behavior. 
But afterwards it was ena&ed, by a conftitution 
of Marcus AntoninuS , Ut omnes adulti curatores ac- 
ciperent, non redditis caujis : which mult mean, 
that adults might be obliged to receive curators, 
altho’ nothing could be alleged againft their 
condud : for it is certain, that adults might vo¬ 
luntarily receive curators, even before the law 
Leetoria. And, when Ulpian wrote, the conlli- 
tution of Marcus Antoninus was as yet unrepeal¬ 
ed; but afterwards, in the latter part of the 
reign of Antoninus Caracalla, it appears from 
Cod. 5. /. 31. /. 1. that the Roman law was again 
altered, and that curators could not be given, 
but to fuch minors as were willing to receive 
them, unlefs ad litem. 

And, in this, the law of England may be faid 


to agree in general with the civil law: for, with 
us, guardianfhip regularly determines, when the 
minor has completed his fourteenth year; ex¬ 
cept, when there is a guardian by nature, or 
when the father of a minor has fpecially ap¬ 
pointed a guardian either by deed, or will, to 
continue for a longer time". And therefore a 
minor, after fourteen, being of courfe freed from 
cuftody, is at liberty, if willing, to put himfelf 
a fecond time under guardianfhip, until he is of 
full age. But, if a minor, being an adult, does 
not confent to receive a new guardian, then no 
court would appoint a guardian, unlefs ad 

litem. 

But, if a teftator nominates a guardian, ’till 
his fon arrives at full age, then the fon, altho’ 
above fourteen, is compelled to receive the 
guardian, who is thus exprefsly appointed for a 
certain time; but if no certain time is men¬ 
tioned, there is then no guardianfhip, if the mi 
nor is an adult. Vaugh. 185. 



§ III. Furioli quoque, et prodigi, licet majores viginti quinque annis 
lint, tamen in curatione funt agnatorum, ex lege duodecim tabularum. 
Sed folent Romae prsefedlus urbi vel prae tores, et in provinciis 
ex inquilitione eis curatores dare. 

§ 3. By a law of the twelve tables , all madmen and prodigals , althc of full 
age , muft neverthelefs be under the curation of their agnati. But , if there are no 
agnati, or if fuch , who do exift, are unqualified , then curators are appointed \ at 
Rome, by the pr<efeR of the city , or the free tor j and in the provinces, by the go- 
vernors , after the requijite inquiry. 

Sed folent.] The text in this place is un- plied, what feems to have been omitted, 
doubtedly deficient, and Theopbilus , whofe au- 'Hvixx y.n vrrss~s oldvxlo;, v viruv, au¬ 
thority is followed in the EngUJh , has thus fup- Trm\dzio; 'O’pcj dio»xrxnv. h. t. 



De mente captis , furdis , &c. 

§ IV. Sed et mente captis, et furdis, et mutis, et illis, qui perpetuo mor • 
bo laborant, (quia rebus fuis fupereffe non polTunt) curatores dandi funt. 

§ 4. Tbofe, who are deprived of their intellects, or deaf or mute , or fubjefl to 
any continual diforder, inafmuch as they are unable to take a proper care of their own 
affairs , muff be placed under curators. 


Sed et mente captis.] With us all perfons 
non mentis compotes are reputed to labor under ei¬ 
ther idiocy or lunacy; and the king, by law, 
is their general guardian. Idiocy is a fatuity, 
or madnefs, a nati-vitate ; and this excufes the 
party, as to his ads, but intitules the king, dur¬ 
ing the life of the idiot, to the profits of his 

eflate, both real and perfonal, without render¬ 
ing an account. 


Lunacy is an adventitious madnefs or fatui¬ 
ty, either permanent , or with intervals, and. 
equally exculech with idiocy, as to all ads done, 
during the phrenzy. But the king, in cafe of 
lunacy, ads as a guardian and truflee for the 
lunatic, and is therefore accountable to him, if 
he regains his undemanding, or to his reprefen- 
tatives, if it happens otherwife. 4 Co. rep. 125., 
Bacon s abr. 80. vol. 3. 
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De pupillis. 

§ V. Interdum autem et pupilli curatores accipiunt •, ut puta, fi legi- 
timus tutor non fit idoneus: quoniam habenti tutorem tutor dari non po- 
teft. Item, fi teftamento datus tutor, vel a praetore aut praefide, idoneus 
non fit ad adminiftrationem, nec tamen fraudulenter negotia adminiftret, 
iolet ei curator adjungi. Item loco tutorum, qui non in perpetuum, fed 
ad tempus a tutela excufantur, folent curatores dari. 

§ 5. Sometimes even pupils receive curators-, for inftance , when the legal tutor 
is unqualified: for a tutor muft not be given to him , who already has a tutor . Alfo, 
if a tejlamentary tutor, or a tutor given by a praetor or the governor of a province, 
appears to be afterwards incapable of executing his truft , it is ufual , altbo* he is 
guilty of no fraud, to appoint a curator to be joined with him. It is alfo ufual to 
affign curators in the place offucb tutors , who are not wholly excufed, but excufed for 
a time only . 

De conjlituendo a&ore . 

§ VI. Quod fi tutor vel adverfa valetudine, vel alia neceffitate, impe- 
diatur, quo minus negotia pupilli adminiftrare poflit, et pupillus vel ab- 
fit, vel infans fit, quern velit adtorem, periculo ipfius tutoris, praetor, vel 
qui provinciae praeerit, decreto conftituet. 

§ 6. If a tutor, by illnefs or any other vecejfary impediment, fhould be hindered 
from the perfonal execution of his office, and his pupil fhould be abfent, or an infant, 
then the prater or the governor of the province Jhall decree any perfon, whom the 
tutor approves of, to be the pupils agent, for whofe condi.tt the tutor muft be an - 

fiver a ble. 


Titulus Vigesimus-quartus. 

De fatifdatione tutorum, vel curatorum. 




fat if dare cogantur . 

E tamen pupillorum, pupillarumve, et eorum, qui quaeve in cura- 

tione funt, negotia a curatoribus tutoribufve confumantur vel di- 

minuantur, curet praetor, ut et tutores et curatores eo nomine fatifdent. 

Sed hoc non eft perpetuum; nam tutores teftamento dati fatifdare non co- 

guntur : quia fides eorum et diligentia ab ipfo teftatore approbata eft. 

Item ex inquifitione tutores vel curatores dati fatifdatione non onerantur, 
quia idonei eledti funt. 


It is a branch of the prxtor's office to fee, that tutors and curators give a fuffici- 
cnl caution for the ffifety and indemnification of their pupils. But this is not always 

necef- 
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neceffary ; for a tejl ament ary tutor is not compelled to give caution, inafmuch as his 
fidelity and diligence feem fujficiently approved of by the teflator. Alfo all tutors, 
and curators , appointed to be fitch, after inquiry, are fuppofed in every refpett to 
be qualified, and, are therefore not obliged to give fecurity . 



§ I. Sed, fi ex teftamento vel inquifitione duo plurefve dati fuerint, 
poteft unus ofFerre fatifdationem de indemnitate pupilli vel adolefcentis, et 
contutori fito vel concuratori praeferri, ut folus adminiftret; velutcontu- 
tor aut concurator fatis ofFerens praeponatur ei, ut et ipfe folus adminiftret. 
Itaque per fe non poteft petere iatifdationem a contutore vel concuratore; 
fed ofFerre debet, ut eledtionem det concuratori vel concuratori fuo, utrum 
velit fatis accipere, an fatifdare. Quod fi nemo eorum fatis ofFerat, fiqui- 
dem adfcriptum fuerit a teftatore, quis gerat, ille gerere debet; quod fi 
non fuerit adfcriptum, quern major pars elegerit, ipfe gerere debet, ut e- 
didto praetoris cavetur. Sin autem ipfi tutores difFenferint circa eligendum 
eum vel eos, qui gerere debent, praetor partes fuas interponere debet. Idem 
et in pluribus ex inquifitione datis comprobandum eft, id eft, ut major pars 
eligere poftit, per quern adminiftratio fiat. 



i. If two, or more, are appointed by tejl ament or by a magift 
quiry, to be tutors or curators, any one of them, by offering cautioi 
ferred to the foie adminijlration, or cavfe bis co-tutor, or co-curator, 
tion, in order to be admitted kimfelf to the a dminijl ration. 


after in 
ly be pre 


& 


0 


cc.u 


demand fecurity from bis 
himfelf, be may compel his 


Ibus it appears , that a 


or co-cur at or. 


h 
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nig 


tion. But, when no fecurity is offered, if the tejlalor hath appointed any particu 

finch per fin mujl be preferred ; but, if no particular per fin isfpeci 


T 


bv the teflator, then mujl the adminijlration be committed to j'uch perfi 
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i majority of the tutors fhall eleft, according to the praetorian edits? : 
■igree in their choice , the prater may interpoje his authority. The f 
i be observed, when many, either tutors or curators, are nominated 
lie, viz. that a majority if them may appoint one of their number, to 





fhall be 


Editto prxtoris.] 


Not extant. 


£%ui ex achniniflratione tutelce vel curationis tenentu 7\ 


§ 11. Sciendum autem eft, non folum tutores vel curatores pupillis 
vel adultis, caeteriique perlbnis, ex adminiftratione rerum teneri: fed etiam 
in eos, qui fatifdationem accipiunt, fubfidiariam adtionem efie, quae ulti- 
tmim eis pnefidium pofFit afferre. Sublidiaria autem adtio in eos datur, 
qui aut omnino a tutoribus vel curatoribus fatifdari non curaverunt, aut 
non idonec palTi funt caveri. Qua? quidem tarn a prudentum refponfis, 
quam ex conflitutionibus imperialibus, etiam in haeredes eorum exten- 
ditur. 
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§ 2. It is neceffary to be known, that tutors and curators are not the only per¬ 
sons fubjeCl to an aClion, on account of the adminiftration of the affairs of pupils > mi¬ 
nors, and others under their protection. For a fubftdiary action, which is the laft 
remedy to be ufed, will alfo lie againft a magiflrate, either for intirely omitting to 
take fureties, or for taking fuch, who are infufficient. And this action, according to 
the anfwers of the lawyers as well as by the imperial confiitutions, is extended even 

« /% . 1 J m S+ 9 a /i 


agatnjt the heir of any Jucb magijtrate. 

Sciendum.] Various remedies are given to 
pupils and minors, who have received any da¬ 
mage by the male-adminiftration or negligence 
of their tutors or curators. 

The perfonal aftions, to which minors are 
intituled, againft their tutors or curators, are 
called Aftiones tuttla and negotiorum geflorum uti¬ 
les. - Cfuicquid tutoris dolo vel lata culpa out le*vi, 

feu curatoris, minores amiferint, atel, cum pojfint, 
non acquijierint : hoc in tutelar ctu negotiorum gefto - 
rum utile judicium venire , non eft incerti juris. 

Cod. 5. t. 51. A7. 

And the heirs of tutors and curators are alfo 
liable to the fame attions ob dolum et latam cul- 
pam. Cod. 2 . 1 . 19./. 17. 

Pupils or minors may alfo fue the fureties of 


their tutors or curators, by an aftion arifing 
from the ftipulation entered into by fuch fureties. 
D. 27. t.y. It. 3,5. Cod. 5. t. 5y.ll. i,z. 

And laftly, as their dernier reflort, minors 
have a right to an a&ion called fubftdiary, againft 
any magiftrate, who hath neglefted to do his 
duty, either by taking no fecurity, or what was 
not fufficient. D. zy.t. 8./. 1. $.6. 

But the heirs of tutors, curators, fureties and 
magiftrates, are only fuable in cafes of fraud 
in themfelves, or in thofe, to whom they are 
heirs; but not merely on account of negligence. 
D.iy.t.y.l.\. C.$.t.J5.l.z. Claude Fer- 

riere, h.t. 

Conftitutionibus.] Cod. 5./. 43./. 3. 


Si tutor vel curator cavere nolit . 

§ III. Quibus conftitutionibus et illud exprimitur, ut, nifi caveant 

tutores et curatores, pignoribus captis coerceantur. 

§ 3. And by the fame confiitutions it is exprefsly enabled, that all tutors and cu¬ 
rators, who refufe to give caution , may be compelled to it. 

£$ui diEta aEtione non tenentur .. 

§ IV. Neque autem praefedtus urbi, neque praetor, neque praefes pro- 
vinciae, neque quifquam alius, cui tutores dandi jus eft, hac a&ione tene- 
bitur : fed hi tantummodo, qui fatifdationem exigere folent. 

§ 4. Neither the prefect of the city, nor the pres tor, nor the governor of a pro¬ 
vince, nor any other, who has power to affign tutors , fhall be JubjeCl to a fubfidiary 
action : but thofe magiftrates only are liable to it, who exaCl the caution. 

Exigere folent.] The exa&ion of caution was vinces. Cod. 5. /. 75. l.ult, D. 27. /. 8 . /. 1. 
the bufmefs of the inferior magiftrates; of the D. 15. t.i.l.i. 
feribes at Rome, and of the duumviri in the pro- 


Titu 
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Titulus Vigesimus-quintus. 

excufationibus tutorum vel cura 

torum. 


D. xxvii. T. i. C. v. T. 6 2 * 




E Xcusantur autem tutores et curatores variis ex caufis; plerumque 

tamen propter liberos, five in poteftate fint, five emancipati. Si e- 
nim tres liberos fuperftites Romae quis habeat, vel in Italia quatuor, vel 
in provinces quinque, a tutela vel cura poteft excufari, exemplo caetero- 
rum munerum; nam et tutelam et curam placuit publicum munus efle. 
Sed adoptivi liberi non profunt; in adoptionem autem dati naturali patri 
profunt. Item nepotes ex filio profunt, ut in locum patris fui fuccedant; 
ex filia non profunt. Filii autem fuperftites tantum ad tutelar vel curse 
muneris excufationem profunt: defundi autem non profunt. Sed, fi in 
bello amifli funt, quaefitum eft, an profint ? Et conftat, eos folos prodefle, 
qui in acie amittuntur. Hi enim, qui pro republica ceciderunt, in perpe- 
tuum per gloriam vivere intelliguntur. 

Per fans, who are nominated to be either tutors or curators, may, upon diverfe ac¬ 
counts, excufe themfelves *, but the mojl general plea offered is that of having chil¬ 
dren, whether they are fubjeft, or emancipated. For at Rome, if a man has three 
children living, in Italy four, and in the provinces five, he may therefore be excu - 
fed from tutelage and curation, as well as from other employments of a public na¬ 
ture \ for both tutelage and curation are efieemed public offices. But adopted children 
will not avail the adaptor \ they will neverthelefs excufe their natural father, who 
gave them in adoption.' Alfo grand-children by a fon, when they fucceed in the place 
of their father, will excufe their grand- father -, yet grand- children by a daughter will 
not excufe him. But thofe children only, who are living, can excufe from tutelage and 
curation: for the deceafed are of no fervice. And [hould it now be demanded, whe¬ 
ther a parent can avail himfelf of thofe fons, whom war has dejlroyed? It mujl be an- 

fwered ,- that he can avail himfelf of thofe only , who have perifhed in battle: for 

thofe, who have fallen for the republic , are efieemed to live for ever , in the immor¬ 
tality of their fame. 

Excufantur autem.] The laws of England are opinion of Ulpian. - Bello amijfi ad tutela ex- 

iilent concerning the cxcules of guardians, be- cufationem pm/unt ,— tfiucejitum eji autem, qui fint 
caufe no man can be compelled to take the of- ijii: utrutn hi, qu't in acie fint interempti ; an veto 
fice of guardianfhip. De excufatione tutorum vel omnes omnino, qui per caufam belli parcntibus funt 
curator um, leges nofir a nihil loquuntur, quia nerni- abrepti, in obfidione forte ? Melius igitur probability, 
invito hoc munus imponunt. Cow. Inft, t. 25. eos folos, qui in acie amittuntur, prodeffe debere, cu - 
Qui in acie amittuntur.] Aeies is here op- jufeunque fexus, vel atari s fint: hi enim pro republi- 
pofed to bellum , in conformity to the following ca ceciderunt. if. 27. 1 . 1. /. 18. de excuiationibus. 
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De adminijlratione rei fifcalis . 

§ I. Item divus Marcus in femeftribus refcripfit, eum, qui res fifci ad- 
minillrat, a tutela et cura, quamdiu adminiftrat, excufari pofTe. 

§ i. The emperor Marcus declared by refer ipt from bis Semefhial council, that 
whoever is ingaged in the adminifiration of affairs relating to the treafury , may be 
excufed from tutelage and cur at ion, wbileft he is fo imployed. 

In Semeftribus.] The Seinejlre concilium was a minilh the power of the fenate and incrcafe his 
privy council, compofed of a certain number of own. Sibique inJHtuit conflict fortiri femejiria , cum 
fenators, who were chofen by lot, and were quibus de negotiis ad frequentem fenatum referendis 
changed every fix months. This council was firft ante traftaret. Suet, in Aug.c. 3:;. Dion. lib. 53. 
appointed by Augujlus Cafar, that he might di- ff.27.1.1./.41. Cod.5. t.6z.//. 10,25. 

De abfentia reipublicce caufa. 

§ II. Item, qui reipublicae caufa abfiint, a tutela vel cura excufantur. 
Sed et, fi fuerint tutores vel curatores dati, deinde reipublicae caula abeile 
cceperint, a tutela vel cura excufantur, quatenus reipublicae caufa ablunt: 
et interea curator loco eorum datur; qui, fi reverfi fuerint, recipiunt onus 
tutelar: nam nec anni habent vacationem, ut Papinianus libro quinto re- 
lponforum feripfit: nam hoc fpatium habent ad novas tutelas vocati. 

§ 2. ‘Thofe, who are abfent on the affairs of the republic, are exempted from tu¬ 
telage and curation. And if fuch, who are already ajfigned to be either tutors or cu¬ 
rators, fhould afterwards be abfent on the bufinefs of the republic, their abfetice is 
difpenfed with, whileft they continue in the public fervice •, and curators muft be ap¬ 
pointed in their place but, when fuch tutors return, they muft again take upon them 
the burden of tutelage. And they are not intituled (as Papinian afferts in the fifth 
book of his anfwers) to the privilege of a year's vacation: for that term is allowed 
to thofe only, who are called, at their return , to a new tutelage . 

De poteflate . 

§ III, Et, qui poteftatem aliquam habent, fe excufare pofiunt, ut divus 
Marcus referipfit: fed fufeeptam tutelam deferere non poifunt. 

% 3. By a refer ipt of the emperor Marcus, all fuperior magftrates may, as fuch , 
excuf themfelves. But they can not defert a tutelage , when once they have under¬ 
taken it. 

Qui poteftatem.] u Non nunquam, ytm' " tur, qui majora habent aufpicia, viz. confu- 
“ \EoX* v * foli magiftratus majores imperium et “ les, protores, et cenfores; minores, qui mi- 
“ poteftatem habere dicuntur, minores fine im- “ nora. Secundo majores dicuntur, qui Jiclo- 
“ perio et poteftate efte: atque in excellentiori “ rem et viatorem habent, quos nec tediles, nec 
“ h( c fignificatu verbum petejiatis hie accipien- ** quadlores habuerunt.” Eden . elm. 

,l dum ell. Vim. h. “ Majores efte dicun- 

De lite cum pupillo vel adult o. 

§ IV. Item propter litem, quam cum pupillo vel adulto tutor vel 
curator habet, excufari non potefi: nifi forte de omnibus bonis vel hae- 
reditate controverfia fit. 




/ 
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\ 

$ 4. No man can excufe bimfelf from taking the office of a tutor or curator , by 
alleging a law-fuit with the pupil or minor , unlefs the fuit is for all the goods , or the 
whole inheritance of fucb pupil or minor. 

Propter litem.] This law is now ufelefs; for, by the 72c! Novel of Jufiinian, the debtors or 
creditors of minors are prohibited to be their tutors or curators. 

% 

De tribus tutelce et cur<e oneribus • 

§ V. Item tria onera tutelar non affedtatse, vel curse, praeftant vacatio- 
nein, quamdiu adminiftrantur: ut tamen plurium pupiliorum tutela 
vel cura eorundem bonorum, veluti fratrum, pro una computetur. 

§ 5. Three tutelages or curat orJhips , which are not acquired merely for advan¬ 
tage , will exempt a man from the burden of a fourth. But the tutelage or curation 
of three or more brothers is reckoned but as one. 

1 

De paupertate . 

§ VI. Sed et propter paupertatem excufationem tribui, tam divi fra*- 
tres, quam per fe divus Marcus relcripfit, fi quis imparem fe oneri injunc- 
to poffit docere. 

§ 6 . The divine brothers have declared by their refcript , and the emperor Marcus 
by his feparate refcript , that poverty is a Jfufficient excufe , when it can be proved to 
be fucb, which mufi render a man incapable of the burden impofed upon him. 

Divi fratres.] The emperors were called^/' words divi frat res, the commentators are not a- 
or divine, becaufe they were always confidered, greed in afcertaining, who they were ; but Vin- 
in every refpett, as gods, after the ceremony of tty fuppofes them to have been Marcus Aurelius 
their apotbecfu had been performed, vid. Herod, the philofopher, and jEUus Verus , the fons of 
lib. 3. As to the emperors here meant by the Antoninus Pius. 

De a civ erf a valetudine . 

§ VII. Item propter adverfam valetudinem, propter quam ne fuis qui- 
dem negotiis intereffe poteft, excufatio locum habet. 

§ 7. Illnefs alfo , if it is Jo great as to hinder a man from tranfabling his own 
lufinefs , is a fufficient excufe. 

De imperitia literarum . 

§ VIII. Similiter eos, qui literas nefciunt, efle excufandos, Divus Pius 
refcripfit; quamvis et imperiti literarum poffint ad adminillrationem nego- 
tiorum fufRcere. 

§ 8. By the refcript of the emperor Antoninus Pius, illiterate perfons are to be 
excufed-, alt ho* in Jome cafes an illiterate man may not be incapable of the adminiflratioth 

De inimicitia patris. 

§ IX. Item fi propter inimicitias aliquem teftamento tutorem pater de* 
derit, hoc ipfum praeftat ei excufationem j ficut per contrarium non excu* 
fantur, qui, fe tutelam adminiftraturos, patri pupiliorum promiferant. 

I 2 § 9. 
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§ 9. If a father thro * enmity appoints any particular perfon, by teftament, to be 
tutor to his children, the motive of fuch an appointment will afford a fufficient excufe. 
But he, who by promife hath ingaged himfelf to a tejlator, is not to be excufed from 
the office of tutelage. 

De ignorantia teftatoris. 

§ X. Non efle autem admittendam excufationem ejus, qui hoc folo uti- 
tur, quod ignotus patri pupillorum fit, Divi fratres refcripferunt. 

§ 10. I'he divine brothers have enabled by their refeript, that the pretence of be¬ 
ing unknown to the father of a pupil, is not to be admitted folely, as a fufficient ex¬ 
cufe. 

De inimicitiis cum patre pupilli vel adulti. 

§ XI. Inimicitia?, quas quis cum patre pupillorum vel adultorum exer- 
cuit, fi capitales fuerunt, nec reconciliatio intervenit, a tutela vel cura 
folent excufare. 

§ 11. An enmity, againft the father of a pupil or adult, will fufficiently excufe 
any man, either from tutelage or cur at orJh ip, if no reconciliation hath intervened. 

Si capitales.] By a capital enmity is under- tor, inafmuch as the appointment would imply 
flood fuch an hatred, which might arife from a the teftator’s forgivenefs, unlefs it appeared, that 
public accusation, affefting the life, liberty, and he a&ed upon another motive, and intended on- 
good name of the party accufed. ff- 38. /. 14. ly to lay a burden upon the perfon, whom he had 
ff. 50. /. 103. de ‘verb.fign. But even fuch an nominated. Hein. Finn. 
accufation could not excufe a teftamentary tu- 

% 

De flatus controverjia a patre pupilli illata. 

§ XII. Item is, qui flatus controverfiam a pupillorum patre pafTus efb, 

excufatur a tutela. 

§ 12. Alfo be, whofe condition hath been controverted at the inftatice of the fa¬ 
ther of the pupil, is upon that account excufed from the tutelage. 

De estate. 

J XIII, Item major feptuaginta annis a tutela et cura fe potell: exciv 
fare. Minores autem viginti quinque annis olim quidem excufabantur: 
noftra autem conflitutione prohibentur ad tutelam vel curam adlpirare: 
adeo ut nec excufatione opus fit. Qua conftitutione cavetur ; ut nec pupil- 
lus ad legptimam tutelam vocetur, nec adultus: cum fit incivile, eos, qui 
alieno auxilio in rebus fuis adminiftrandis egere nofeuntur, et ab aliis re- 
guntur, aliorum tutelam vel curam fubire. 

§ 13. Any perfon, who is above feventy years of age, may be excufed both from 
tutelage and curation. Alfo minors, as fuch, were formerly excufable ; but, by our 
conftitution, they are now prohibited from afpiring to thefe trufts *, and of courfe all 
excufes are become unneceffary. It is alfo enabled by the Jame conflitution, that nei¬ 
ther pupils, nor adults, Jhall be called even to a legitime tutelage. For it is abfurd, 
that perfons, who are themjelves under governors, and known to want affiflence in 
the adminiftration of their own affairs, Jhould not with ft an ding this be admitted, either 
as tutors or curators, to have the management of the affairs of others. 

De 
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De militia . 

$ XIV. Idem in milite obfervandum eft, ut nec volens ad tutelae onus 
admittatur. 

§ 14. And we mufl alfo ob/erve , that no military perfon , allho* willing , can be 
admitted to become a tutor or curator. 

Idem et in milite.] Militia armata munerilus curator fieri potefi ; fed, fi errore duflus res admi~ 
occupatus, neque ft legitimus fit, nequefi ex tefiamen- nifiraverit, negotiorum gefiorum aclione cofivtnitur . 
to datusfuerit, nec alio mo do, etji voluerit, tutor vel Cod. 5. t. 3 3. 7 .4. Cod. 6. t. 36. /. 8. 

De grammaticis, rhetoribus y et medicis. 

$ XV. Item Romae grammatici, rhetores, et medici, et qui in patria 
fua has artes exercent, et intra numerum funt, a tutela et cura habent va- 
cationem. 

§ 15. Both at Rome and in the provinces, alt grammarians , teachers of rhe¬ 
toric , and phyficians , who exercife their profejjions within their own country , and are 
within the number authorized , are exempted from tutelage and cur at ion. 

De tempore et modo proponendi excufationes . 

$ XVI. Qui autem fe vult excufare, fi plures habeat excufationes, et 
de quibufdam non probaverk, aliis uti, intra tempora conftituta, non prohi^ 
betur. Qui autem excufare fe volunt, non appellant, fed intra quinqua-^ 
ginta dies continuos, ex quo cognoverint fe tutores vel curatores datos, le 
excufare debent, cujufcunque generis fint, id eft, qualitercunque dati 
fuerint tutores, fi intra centefimum lapidem fint ab eo loco, ubi tutores 
dati funt. Si vero ultra centefimum lapidem habitant, dinumeratione fac¬ 
ta viginti millium diurnorum, et amplius triginta dierum ; qui tamen, ut 
Scaevola dicebat, fic debent computari, ne minus fint, quam quinquagin* 
ta dies. 

§ 1 6. Be, who can allege many excufes, and hath failed in his proof of thefe, 
which he hath already given , is not prohibited from aligning others within the time 
preferibed. But tutors and curators of whatever kind , whether legal, teftamentary , 
or dative, (if they are willing to excufe themfelves) ought not to prefer an appeal 
merely on account of their appointment ; but they fh'ould firfl exhibit their excufes be¬ 
fore the proper magiflrate: and this they ought to do within fifty days after they 
cira certified of their nomination , on fuppofition, that they are within an hundred 
miles from the place, where they were nominated. But, if they are at the diftance of 
more than an hundred miles, they are allowed a day for every twenty miles, and thir¬ 
ty days befides , which, taken together , ought never, according to Scaevola, to make a 
lefs number of days than 50. 

Non appellant.] They ought not to appeal quo alio, qui jus dandi habet, non oportet eum prove- 
from the appointment, but from the fertence, by care; hoc en:m di-vus Marcus Aurelius effecit; fid 
which their excufes are rejected. Non a datione intra tempora profit tut a excufationem allegandam ha- 
fed a Jentcnlia, qua excufatio non fuit admiffa : ft bet, et,Ji fuerit pulfa, tunc demon appellare debebit, 
quis enim tutor datus fuerit , vel teflament0, vel a caterum ante frufira appellatur. ff. 49. t. 4. /. 1. 


De 
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De excufatione pro parte patrimonii . 

§ XVII. Datus autem tutor ad univerfum patrimonium datus efie creditor, 

§ 17. When a tutor is appointed , he is reputed to have the care of the whole pa¬ 
trimony of his pupil. 

De tutelce gejlione. 

§ XVIII. Qui tutelam alicujus geflit, invitus curator ejufHem fieri non 
compellitur: in tantom, ut licet pater-familias, qui teftamento tutorem 
dedit, adjecerit, fe eundem curatorem dare, tamen invitum eum curam 
fufcipere non cogendum, divi Severus et Antoninus relcriplerunt. 

§ 18. He, who hath been the tutor of a minor, can not be cotnpelled to become his 
curator. And , by the refcript of the emperors Severus and Antoninus, altho ’ the 
father of a family Jhouldby t eft ament, appoint any perfon to be firft the tutor of his 
children , and afterwards their curator, if the perfon fo appointed is unwilling to 
take upon him the curation, he is by no means compellable . 

De marito . 

§ XIX. Iidem referipferunt, uxoris fuae curatorem datum excufare 
fe poiie, licet fe immifceat. 

§ 19. ‘The fame emperors have likewife, by their refcript, enabled, that an huf 
land may excufe himfelf from being a curator to his wife, even after he hath begun to 
(i3. 



§ XX. Si quis autem falfis allegafionibus excuiationem tutelar merue- 

rit, non eft liberatus onere tutelae. 

§ 20. If any man Jhould, by falfe allegations, have appeared to merit a dif- 
tniffion from the office of tutelage, he is not therefore freed from the burden of this 
office. 

Titulus Vigesimus-sextus. 


De fufpedis tutoribus vel curatoribus. 

D. xxvi. T. 10. C. v. T. 43. 




C1 e n d u m eft, fulpe&i cirmen ex lege duodecim tabularum deften* 

dere. 


The accufation of a fufpeSed tutor, or curator, is derived from the law of the 
twelve tables. 


Sufpe&i crimen.] Crimen here fignifies an ac- the befl commentators, in the fame fenfe : trio. 
cufation, and is fo interpreted by fbeopbilus in his funt quantum extftimarepojfum , qure objlant, hoc tem- 
paraphrafe. 'Etrru y,ev ck rx zrtpt tm xxre- t ore > f ext0 Rolcio, crimen adverfariorum, et auda - 

yo?W. It is alfo frequently ufed by fully and cia > et P ot€ntia - Pr0 Amtr - 

•tyi 
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^ui de hoc crimine cognofcunt . 

| I. Datum autem eft jus removendi tutores fufpe&os Romae praeto- 
ri, et in provinciis praefidibus earum, et legato proconfulis. 

§ i .At Rome the power of removing ftnftpefted tutors belongs to the prwtor, and 
in the provinces to the governors, or to the legate of a proconfttl. 



J II. Oftendimus, qui poftunt de fufpe&o cognofcere: nunc videamus, 
qui fulpe&i fieri pofiint. Et poftunt quidem omnes tutores fieri fufpedi, 
five fint teftamentarii, five non fint, fed aiterius generis tutores. Quare, 
etfi legitimus fuerit tutor, accufari potent. Quid li patronus? Adhuc 
idem erit dicendum : dummodo meminerimus, famae patroni parcendum 
efte, licet ut fufpedus remotus fuerit. 

§ 2. We have already {hewed, what magi {rates may take cognizance offtufpefted 
perfons : let us now therefore inquire, what perftons may become ftufpefted. And in¬ 
deed all tutors may become fo, whether they are t eft amentary, or of any other denomi¬ 
nation. For even a legitime tutor may be accufed \ neither is a patron lefts ftubjeft to 
an accufation ; but we muft remember, that, as fuch, his reputation muft be {pared, 
alt bo' he is removed from his truft, as a ftufpefted perfon. 

Et poftunt quidem omnes.] Guardians at may totally be removed, notwithftanding the 
common law may be removed, or compelled to ftatute; as if he become mad, lunatic, £ 5 V. for 
give fecurity, if there appears any danger of a guardianfhip is not aflignable, neither can it 
their abufing either the perfon, or the eftate of go to executors, or adminiftrators, being a per- 
the minor. Sti/e 456. Hard. eft. 3 Chan. rep. fonal truft. Vaugh. 180. Cafes in eq.abr.z 6 \. 
58. \ Sid. 424. 3SV7/L177. Famae patroni parcendum.] When an adion 

But there is no inftance of the removal of a is brought againft a fuipeded patron or parent, 
ft at ute guardian ; yet terms have frequently been it muft be an adion in faflum, and no mention 
imposed, io as effedually to prevent fuch guar- muft be made of fraud : fed ex qui bus caufts aftio 
dian from doing any ad to the prejudice of a in alios famofa datur, ex iifdem ad-verfus illos in fac- 
minor, But quart , whether caufes may not a- turn datur, omift'a do li Vientiane. fF. <j, t. 3. /. 11 . 
rife, for which a ftatute or teftamentary guardian De dolo malo. 



§ III. Confequens eft, ut videamus, qui poflint fufpe&os poftulare. Et 
iciendum eft, quad publicam efte hanc accufationem, hoc eft, omnibus pa- 
tere. Quimmo mulieres admittuntur ex referipto divorum Severi et An- 
tonini j fed hae folae, quae, pietatis neceftitudine du&ae, ad hoc procedunt : 
ut puta mater, nutrix quoque et avia: poteft et foror. Sed et li qua alia 
mulier fuent > quam praetor propenfa pietate intellexerit fexus verecun- 
diam non egredientem, fed pietate produ&am, .non fuftinere injuriam 
pupillorum, admittet earn ad accufationem. 

§3. It now remains, as a confequence, that we inquire , by whom fufpefted perfons 
may be acaijed. It muft therefore be known, that an accufation oft this fort is of a 
public natute, and open to all. For, by a refeript oft the emperors Severus and An¬ 
toninus, even women are admitted to be accufters •, yet fuch only, who are induced to 
it by their duty, or by their relation to the minor ; thus a mother, a nitrfte, or a grand- 
wether, may become accufters •, and alfto aftfter. But the praetor can at diferetion ad¬ 
mit 
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mit any woman , who afting with a becoming modeJiy y but impatient of wrongs offered 
to pupils, appears to have no other motive, than to relieve the injured. 

An pubes vel impubes . 

§ IV. Impuberes non poflunt tutores fuos fufpedtos poftulare: puberes 
autem curatores fuos ex confilio neceflariorum fufpedtos poflunt arguere; 
et ita Divi Severus et Antoninus refcripferunt. 

§ 4. No pupil can bring an accufation of fufpicion againft bis tutor: but adults , 
by the refcript of Severus and Antoninus, are permitted, when they aft by advice of 
perfons related to them, to accufe their curators. 



§ V. Sufpetftus autem eft, qui non ex fide tutelam gerit, licet folvendo 
fit, ut Julianus quoque fcripfit. Sed, et anteaquam incipiat tutelam gerere 
tutor, pofle eum quafi fufpedtum removeri, idem Julianus fcripfit: et fe- 
cundum eum conftitutum eft. 


§ 5. Any tutor , who does not faithfully execute his truft , let his circumftances be 
ever fo fufficient to anfwer damages , may, according to Julian, be pronounced fufpeft- 
ed. And it is alfo the opinion of the fame Julian, (which opinion is adhered to in our 
conjlitutions) that a tutor may be removed from his office, as fufpefted y even before he 
has begun to execute it. 


Conftitutum eft.] Cod.^.t. 43. /. 23. 


De effeElu remotionis. 

§ VI. Sufpedtus autem remotus, fiquidem ob dolum, famofus eft: fi 

ob culpam, non seque. 

§ 6. When any perfon is removed upon fufpicion, if it is of fraud, he is Stigma¬ 
tized with infamy ■, but, if of negledt only, he does not become infamous. 

De effeElu accufationis. 

§ VII. Si quis autem fufpedtus poftulatur, quoad cognitio finiatur, in- 
terdicitur ei adminiftratio, ut Papiniano vifum eft. 

§ 7. Jf any tutor is accufed upon fufpicion, his adminijlration, according to Pa- 
pinian, is fufpended, whilefl the accufation is under cognifance. 


^uibus modis cognitio ftnitur. 

. $ VIII. Sed, fi fufpedli cognitio fufcepta fuerit, pofteaque tutor vel cu¬ 
rator decelferit, extinguitur fufpedti cognitio. 

§ 8. Jf a fufpefted tutor or curator Jhould die, pending the accufation, then the 
cognifance of it is cxiinguifhed. 


Si tutor copiam fui non faciat . 

§ IX. Si quis tutor copiam fui non faciat, ut alimenta pupillo decer- 
nantur, cavetur epiftola divorum Severi et Anton ini, ut in pofleflionem 

bono- 
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bonorum ejus pupillus mittatur; et quae mora deteriora futura funt, dato 
curatore, dlftrahi jubentur. Ergo ut fufpedus removeri potent, qui non 
praeftat alimenta. 

§ 9. If a tutor fails to appear , with an intent to defer the appointment of an al¬ 
lowance for the maintenance of his pupils it is provided by the conftitution of Severus 
<7#*/Antoninus, that the pupil Jhall be put into the poffejfion of his tutor's ejfetts ; 
and that , a curator being appointed, thafe things , which will be impaired by delay, 
may be immediately put to fale. And therefore any tutor , who, by abfenting himfelf 
impedes the grant of an allowance to his pupil , may be removed , as fufpetted. 

Si neget alimenta decerni poffe > vel tutelam redemerit . 

§ X. Sed fi quis praefens negat propter inopiam alimenta pofle decerni, 
fi hoc per mendacium dicat, remittendum eum elTe ad praefedum urbi 
puniendum placuit: ftcut ille remittitur, qui, data pecunia, minifterium 
tutelae acquifierit, vel redemerit. 

§ 10. But, if a tutor makes a per final appearance, and falfely avers, that the 
ejfetts of his pupil are inefficient for an allowance, fuch tutor Jhall be remitted to the 
prafett of the city , andpunifhed by him in the fame manner , as he , who hath acquired 
a tutelage by bribery. 

De liber to fraudulenter adminijlrante . 

§ XI. Libertus quoque, fi fraudulenter tutelam filiorum vel nepotum 
patroni geffifle probetur, ad prsefedum urbi remittitur puniendus. 

§ 11. Alfi a freed-man, who is proved to have fraudulently adminijlered the tu¬ 
telage of the fin, or grandfin of his patron , mufi be remitted to the prxfett to be 
condignly punifhed. 



§ XII. NovilHme autem fciendum eft, eos, qui fraudulenter tutelam 
adminiftrant, etiamft fatis offerant, removendos efte a tutela > quia fatif- 
datio tutoris propofitum malevolum non mutat, fed diutius graflandi in re 
familiari facultatem praeftat. Sufpedum etiam eum putamus, qui moribus 
talis eft, ut fufpedus fit. Enimvero tutor vel curator, quamvis pauper fit, 
fidelis tamen et diligens, removendus non eft, quaft fufpedus. 

§ 12. It is laftly to be obferved , that they, who unfaithfully adminijier their trujl, 
muft be immediately removed from it, alt ho' they tender a fifficient caution. For the 
att of giving caution alters not the malevolent purpofe of the tutor , but procures him 
a longer time for the continuance of his depredations. We alfi deem every man fufi 
petted, whofe immoralities give caufe for it: but a tutor or curator, who, alt ho' poor , 
is yet faithful and diligent , can by no means be removed , as a fuf[ etted per fin, mere¬ 
ly on account of poverty. 

FINIS L I B R I PRIMI 
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S Uperiore libro dejure perfonarum expofuimus, modo videamus 

de rebus j quae vel in noftro patrimonio, vel extra patrimonium nof- 
trum, habentur. Quaedam enim naturali jure communia funt omnium, 
quaedam publica, quaedam univerfitatis, quaedam nullius, pleraque fingu- 
lorum, quae ex variis caufis cuique acquiruntur, ficut ex iubjedis appa- 
rebit. 


We have already treated of perfons in the foregoing book \ let us now therefore in¬ 
quire concerning things, which may be divided into thofe , which can , and thofe , which 
can not , come within our patrimony and be acquired •, for fome things are in common 

among mankind in general •,- fome are public •,- fome univerfal y- and fome are 

fiich, to which no man can have a right . But mofl things are the private property of 
individuals, by whom they are varioujly acquired , as will appear hereafter. 


De aere , aqua proflu ente^ mari , lit tore, &c. 

§ I. Et quidem naturali jure communia funt omnium h$c, aer, aqua 
profluens, mare, et per hoc littora maris. Nemo igitur ad littus maris ac- 
cedere prohibetur; dum tamen a villis et monumentis et aedificiis abfti- 
neat: quia non funt juris gentium, ficut eft mare. 

§ i. Thofe things , which are given to mankind in common by the law of nature , 
are the air , running water , the fea , and confcquently the Jhores of the fea: no man 
therefore is prohibited from approaching any part of the fea-fjore, whilejl he abjtains 

K 2 from 



2 


Lib. II. Tit. I. 

from committing aids of violence in defraying farms, monuments , edifices, &V. 
are not in common , /i?<? y&z /j. 

De fluminibus et portuhus . 

§ II. Flumina autem omnia, et portus, publica funt. Ideoque jus pif- 
candi omnibus commune eft in portu fiuminibufque. 

§ 2. All rivers and ports are public j and therefore the right of filing in a port » 
or in rivers, is in common. 

Definitio littoris . 

§ III. Eft autem littus mans, quatenus hybernus flu&us maximus ex- 
currit. 

§ 3. All that traft of land, over which the great eft winter flood extends itfelf’, is 
the Jea-fhore. 

De ufu et proprietate riparum . 

§ IV. Riparum quoque ufus publicus eft jure gentium, ficut ipfius flu- 
minis. Itaque naves ad eas appellere, funes arboribus ibi natis religare, o- 
nus aliquod in his reponere, cuilibet liberum eft, ficut per ipfum flumen 
navigare : fed proprietas earum illorum eft, quorum prsediia haerent: qua 
de caufa arbores quoque in eifdem natae eorundem funt. 

§ 4. By the law of nations the ufe of the banks of rivers is alfo public, as the ri¬ 
vers themfelves are ; and therefore all perfons have the fame liberty to land their vef- 
fels , to unload them, and to faftett ropes to trees upon the banks of a river , as they 
have to navigate upon the river itfelf. But, notwithftanding this, the hanks of a 
river are the property of thofe , who pojfefs the land\ adjoining to fuch banks ; and 
therefore the trees , which grow upon them , are alfo the property of the fame perfons . 

De ufu et proprietate littorum. 

§ V. Littorum quoque ufus publicus eft et juris gentium, ficut et ip¬ 
fius maris: et ob id cuilibet liberum eft cafam ibi ponere, in quam fe re- 
cipiat, ficut retia ficcare, et ex mari deducere. Proprietas autem eorum 
poteft intelligi nullius efle; fed ejufdem juris efle, cujus et mare, et, quae 
fubjacet mari, terra vel arena. 

§ 5. 'The ufe of the fea-fhore is alfo public and common by the law of nations, as 
is the ufe of the fea and therefore any perfon is permitted to ereft a cottage upon it, 
for his habitation, in which he may dry his nets, and preferve them from the water ; 
for the Jhores are not underftood to be a property in any man, but are compared to the 
fea itfelf, and to the fand or ground, which is under the fea. 

De rebus unfa erfit at is* 

§ VI. Univerfitatis funt, non fingulorum, quae in civitatibus funt, thea- 
tra, ftadia, et his fimilia, et ft qua alia funt communia civitatum. 

§ 6. Theaters, ground appropriated for a race or public exercifes , and things of the 
like nature, which belong to a whole city, are univerjal, and not the property of any 
particular perfon. 

De 




De rebus nullius . 



§ VIII. Sacrae res funt, quae rite per pontifices Deo confecratae funt; 
veluti a?des facrae, et donaria, quae rite ad minifterium Dei dedicata funt; 
quae etiam per noftram conftitutionem alienari et obligari prohibuimus, ex- 
cepta caufa redemptionis captivorum. Si quis autem audtoritate fua quail 
facrum iibi conftituerit, facrum non eft, fed profan urn. Locus autem, in 
quo aedes facrae funt sedificata?, etiam, diruto aedificio, facer adhuc manet, ut 
et Papianus icripfit. 


§ 8. thr.fi things, which have been confecrated by the pontiff's in due form, are 
ejleemed[acred ; Juch are churches, chapels , and alfo all moveable things, if they 
have been properly dedicated to the fervice of God: and we have forbidden by our 
conftitution, that thefe things [could be either aliened or obligated, unlefs for the redemp¬ 
tion of captives. But , if a man fhould confecrate a building merely by his own au¬ 
thority ., it would not be rendered J'acred by fuch a confecralien \ but the very ground, 
upon which a [acred edifice hath once been erelded, will , according to Papinian, con¬ 
tinue to be [acred, alt bed the edifice is defiroyed. 


Per noitram conftitutionem.] Cod. i. /. 2. /. 22. de facro-fanfits ecclefis . 


De rcligiojis . 

§ IX. Religiofum locum 
tuum infert in locum fuum. In communem autem locum purum, invito 
focio, inferre non licet: in commune vero fepulchrum etiam, invitis caeteris, 
licet inferre. Item, ft alienus ufusfru&us eft, proprietarium placet, nift con- 
fentiente ufufru&uario, locum religiofum non facere. In alienum locum, 
confentiente domino, licet inferre; et, licet poftea ratum non habuerit, quam 
illatus eft mortuus, tamen locus religiofus fit. 

§ 9. Any man may at his will render any place, which belongs fiolely to himfelt., 
religious, by making it the repofitory of a dead body, yet, when two are joint poffej - 
fiors of ck place or fipot of ground, not before ujed for fuch a purpofe , it is not in the 
power of the one , without the cvnfent of the other , to caufe it to become religious. 
But , when there is a fepulcher in common among many , it is in the power of any 
one joint-pcffcffor to make ufe of it, altho* the reft fhould diffent. And, when there 
is a proprietor , and an ufufruhluaryp of the fame f lace , the proprietor, without the 
conjent of the ufufruftuarv, can not render it rclgious. But it is lawful to lay the 
body of a dead perfon in a place, belonging to any man, who has given his confent to 
it v and , altho * he fhould diffent after the burial, yet the place becomes religious. 


unufquifque fua voluntate facit, dum mor 
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De rebus fanEtis . 

§ X. San&ae quoque res, veluti muri et portae civitatis, quodammodo 
divini juris funt; et ideo nullius in bonis funt Ideo autem muros fandlos 
dicimus, quia poena capitis conftituta eft in eos, qui aliquid in muros deli- 
querint. Ideo et legum eas partes, quibus poenas conftituimus adverfus 
eos, qui contra leges fecerint, fan&iones vocamus. 

§ io. Holy things alfo, as the walls and gates of a city, ere in feme degree of 
divine right, and therefore the property of no man . The walls of a city are efteemed 
lan&i or holy, inafmuch as any offence againjl them is always punijhed capitally v 
and therefore all thofe parts of the laws , by which punijhments are inflifted upon 
tranjgreffors, we generally term fandtions. 

De rebus fingulorum . 

XI. Singulorum autem hominum multis modis res Hunt: quamndam 
enim rerum dominium nancifcimur jure naturali, quod ficut diximus, ap- 
pellatur jus gentium: quarundam vero jure civili. Commodius eft itaque 
a vetuftiore jure incipere. Palam eft autem, vetuftius effe jus naturale, 
quod cum ipfo genere humano rerum natura prodidit. Civilia autem jura 
tunc effe cceperunt, cum et civitates condi, et magiftratus creari, et leges 
feribi, caeperunt. 

§ n. There are various means, by which things become the property of private 
perfons. Of fome things we obtain dominion and property by the law of nature, which 
(as we have already obferved) is alfo called the law of nations: and we acquire a 
property in other things by the civil law. But it will be mofl convenient to begin 
from the more antient law : and that the law, which nature eflablifhed at the birth 
of mankind, is the meji antient, appears evident: for civil laws could then only 
commence to exift , when cities began to be built, mag if rates to be created, and laws 
to be written. 

De occupatione ferarum . 

§ XII. Ferae igitur beftiae, et volucres, et pifees, et omnia animalia, 
qua; mari coelo et terra nafo 
jure gentium ftatim illius effe 

naturali rattftjj^^ccupanti conceditur : nee intereft, feras beftias et volu- 
cres utrum^r^U^b fundo quis capiat, an in alieno. Plane, qui alienum 
fundum ingreditur venandi aut aucupandi gratia, poteft a domino, ft is 
praevitidit, prohiberi ne Yn^ediatur. Quicquid autem eorum ceperis, eo 
ufque tuum effe intelligitur, donee tua cuftodia coercetur. Cum vero 
tuam evaferit cuftodiam, et in libertatem naturalem fefe receperit, tuum 
eile delink, et rurfus occupantis fit. Naturalem autem libertatem recipe- 
re intelligitur, cum vel oculos tuos effugerit, vel ita fit in confpedtu tuo, 
ut difficilis fit ejus perfecutio. 

§ 12. Wild beafs, birds, fjh , and all the animals, which are bred either in 
the jea, the air, or upon the earth , do, as foon as they'a re taken , become inflantly, 

by 


intur, fimul atque ab aliquo capta fuerint, 
incipiunt: quod enim ante nullius eft, id 




by the law of nations, the property of the captor: for it is agreeable to natural 
reafon> that thofe things, which have no owner, fhould become the properly of the 
firjl occupant: and it is not material, whether they then are taken by a man upon 
bis own ground, or upon the ground of another: but yet it is certain, that whoever 
hath entered into the ground of another for the fake of hunting or fowling, might 
have been prohibited from entering by the proprietor of the ground, if he had fore - 
feen the intent. But, tho * wild beajl s , or fowl, when taken, are efteerned to be the pro - 
perty of the captor, whileft they continue in his cujlody *, when they have once 
efcaped and recovered their natural liberty , the right of the captor ceafes , they 

become the property of the firjl , them. And they are underftood to have 

recovered their natural liberty, if they have run or flown out of fightif 
they are not out of fight , when it Jo happens that they can not without difficulty be 
perfued and retaken. 

De vulneratione . 

§ XIII. Illud quaefitum eft, an fi fera beftia ita vulnerata fit, ut capi 
poflit, ftatim tua effe intelligatur. Et quibufdam placuit, ftatim efle tuam, 
et, eoufque tuam videri, donee earn perfequaris : quod fi defieris perfequi, 
definere tuam efle, et rurfus fieri occupantis : alii vero putaverunt, non 
aliter tuam efle, quam fi earn ceperis. Sed pofteriorem fententiam nos 
confirmamus, quod multa accidere foleant, ut earn non capias. 

§ 13. It hath been a quejtion , whether a wild beajl is unde food to belong to 
him, by whom it hath been Jo wounded, that it may eafily be taken. And , in the 
opinion of fame, it belongs to fuch perfon, as long as he perfues it ; but , if be quits 
the perfuit, they fay it ceaj'es to be his , and again becomes the right of the firjl oc¬ 
cupant. But others have thivght, that the property in a wild beajl cannot other- 
wife be obtained , than by a ft unity taking it. And we confirm this latter opinion, 
becauje many accidents frequently happen , which prevent the capture. 


De 


ipibus 


XIV. Apium quoque fera natura eft. Itaque apes, quae in arbore t 
confederint, antequam a te alveo includantur, non magis tuae intelligu 



efle, quam 


quae 


arbore tua nidum fecerint: ideoq 


fi 


incluferit, is earum dominus 


Favos quoque, fi quos effecerint 


eximere quilibet poteft. Plane integra re, ft praevideris ingredientem fun- 
dum tuum, poteris eum jure prohibere, ne ingrediatur. Examen quoque 
quod ex alveo tuo evolaverit, eoufque intelligitur efle tuum, donee in con- 
fpettu tuo eft, nee difficilis perfecutio ejus eft; alioquin occupantis fit. 



14. Bees alfo are wild by 
which is yours , they 


and th 
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Itho they /warm upon 


puted, until they are hived by you, to l 


ycur property, than the birds , which have nefls tl 


tkeref 



other 


Jon (hail inclofe them in a hive , be thus becomes their proprietor. Their honyi 

’ it, if you obferve any perfo 


ho takes them 


alfo become the / roperty of h 
tering into your ground , with that intent , 

which hath flown from your hive , is fill reputed to continue yours , as long as it re- 


b 

may jujily hinder him. A fwarm 


fight , and may eafily be perfued ; but, in any ether 


ill become 


property of the occupant 


B 


£ 





De pavonibus et columbis , et cceteris animalibus manfue* 

§ XV. Pavonum quoque et columbarum fera natura eft; nec ad rem 
pertinet, quod ex confuetudine evolare et revolare folent: nam et apes 
idem faciunt, quarum conftat feram efte naturam. Cervos quoque quidam 
ita manfuetos habent, ut in filvam ire et redire fbleant, quorum et ipfo- 
rum feram efte naturam nemo negat. In iis autem animalibus, quae ex con¬ 
fuetudine abire et redire folent, talis regula comprobata eft; ut eoufque 
tua efte intelligantur, donee animum revertendi habeant: nam, li rever- 
tendi animum habere defierint, etiam tua efte definunt, et fiunt occupan- 
tium. Revertendi autem animum videntur definere habere tunc, cum re¬ 
vertendi confuetudinem deferuerint. 

§ 15. Peacocks and Pidgeons are alfo naturally wild ; nor is it any objection to 
fay, that, after every flighty it is their cujlom to return: for bees do the fame thing ; 
and, that bees are naturally wild , is evident . Some have been known to have train¬ 
ed deer to be fo tame, that they would go into, and return from the woods, at regular 
periods : and yet no man denies, but that deer are wild by nature. But, with re- 
fpeff to thefe animals, which go and return cuftomarily, the rule to be obferved is, 
that they are underjlood to be yours, as long as they appear to retain an inclination to 
return: but, if th<s inclination ceafes, that they ceafe to be yours ; and will again 
become the property of him, who takes them. And tbefe animals feem then to ceafe to 
have an inclination to return, when they difufe the cujlom of returning . 





XVI. Gallinarum autem et anferum non eft fera natura: idque ex 
eo poftiimus intelligere, quod aliae funt gallinas, quas feras vocamus: item 
alii funt anferes, quos feros appellamus. Ideoque, ft anferes tui, aut gallinae 
tuse, aliquo modo turbati turbatasve evolaverint, licet conlpe&um tuum ef- 
fugerint, quocumque tamen loco ftnt, tui tuaeve efte intelliguntur: et, qui 
lucrandi animo ea animalia detinet, furtum committere intelligitur. 


§ 16. But geefe , and fowls , are not wild by nature ; and this we are induced to 
obferve , becaufe there is a fpecies of fowls, and a fpeeks of geefe, which in contra - 
dijl in Si ion we term wild: and therefore, if the geefe, or fowls of Titius, being dif- 
turbed and frightened, fhould take flight, they are neverthelefs reckoned to belong to him, 
in whatever place they are found, alt ho * be fie all have lefl fight of them : and whoever 
detains fuch animals, with a lucrative view, is underflood to commit a theft. 


• De occupalione in hello . 

§ XVII. Item ea, quae ex hoftibus capimus, jure gentium ftatim noftra 
fiunt: adeo quidem, ut et liberi homines in fervitutem noftram deducan- 

tur : qui tamen, ft evaferint noftram poteftatem, et ad fuos reverft fuerint, 
priftinum ftatum recipiunt. 


* 
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§ 17. All thofe things , which we take from our enemies in war, become infant - 
/y own by the law of nations: fo that free-men may be brought into a fate of 
fervitude by capture : but , if they afterwards efcape , and Jhall have returned to 
their own people, they then obtain again their former fate. 

De occupatione eorum , quce in littore inveniuntur. 

§ XVIII. Item lapilli, et gemmae, et caetera, quae in littore maris in- 
veniuntur, jure naturali ftatim inventoris fiunt. 

§ 18. Pretious ft ones, pearls, and other things, which are found upon the fea- 
floore, become inftantly , by the law of nations, the property of the finder . 

De fcetu animalium . 

§ XIX. Item ea, quae ex animalibus dominio tuo fubjedtis nata funt, 
eodem jure tibi acquiruntur. 

§ 19. The product of thofe animals, of which we are the owners and mafters, is, 
by the fame law , efteemed to be our own . 

De alluvione . 

§ XX. Praeterea, quod per alluvionem agro tuo flumen adjecit, jure 
gentium tibi acquiritur. Eft autem alluvio incrementum latens. Per allu¬ 
vionem autem id videtur adjici, quod ita paulatim adjicitur, ut intelligi 
non poflit, quantum quoque temporis momento adjiciatur. 

§ 20. And farther — that ground, which a river hath added to your eft ate by 
alluvion, [i. e. by an imperceptible increafe) is properly acquired by you according 
to the law of nations. And that is [aid to be added by alluvion, which is added in 
a manner, which renders it irnpcfiible to judge, how much ground is added in the 
jpace of each moment of time. 


De vi flu minis. 

§ XXI. Quod fi vis fluminis de tuo praedio partem aliquam detraxerit, 
et vicini praedio attulerit, palam eft, earn tuam permanere. Plane fi lon- 
giore tempore fundo vicini tui hasferit; arborefque, quas fecum traxerit, 
in eum fundum radices egerint; ex eo tempore videntur vicini fundo ac- 
quifitae efie. 

§ 21. But, if the impetuofity of a river Jhould fever anx part of your eft ate, and 
adjoin it to that of your neighbour, it is certain, that fuch part would ftill continue 
yours but if it Jhould remain, for a long time , joined to the eftate of your neigh - 
hour, and the trees, which accompanied it, ft:all have taken root, in his ground, 
fuch trees feem , from the time of their taking root, to be gained and acquired to his 
eftate. 

De infula . 

§ XXII. Infula, qua? in mari nata eft (quod raro accidit) occupantis 
fit: nullius enim elTe creditur. At infula in flumine nata (quod frequen¬ 
ter accidit) li quidem medium partem fluminis tenet, communis eft eorum, 

L qui 
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qui ab utraque parte fluminis prope ripam prsedia poftident, pro mode fei* 
licet latitudinis cujufque praedii, quae prope ripam fit. Quod li alteri pro- 
ximior fit parti, eorum eft tantum, qui ab ea parte prope ripam praedia 
poftident. Quod fi qua parte divifum fit flumen, deinde infra unitum, a- 
grum alicujus in formam infulae redegerit, ejufdem permanet is ager, cu- 
jus et fuerati 

§ 22. When an if and rifes in the fea, (an event which rarely happens) the pro¬ 
perty of it is in the occupant ; for the property, before occupation, is in no man. 
But , if an ijland rifes in a river, (which frequently happens) and is placed exahlly 
in the middle of it, fuch ijland J, hall be in common to them, who poffefs the lands near 
the banks on each jide of the river, according to the proportion of the extent and la¬ 
titude of each maids ejlate, adjoining to the banks . But, if the ijland is nearer to 
cue Jide , than the other, it belongs to them only, who poffefs lands next to the banks 
on that fide, to which the if and is neareft. But, if a river divides itjelf and after¬ 
wards unites again, having reduced a traft of land into the form of an if and, the 
landfill continues to be the property of him, to whom it before appertained. 


De alveo. 


XXIII. Quod fi, naturali alveo in univerfum derelido, ad aliam partem 

fluere coeperit; prior quidem alveus eorum eft, qui prope ripam ejus prae- 
dia poftident, pro modo fcilicet latitudinis cujufque agri, quae prope ripam 
fit: novus autem alveus ejus juris efle incipit, cujus et ipfum flumen eft, 
id eft, publici. Quod fi poft aliquod tempus ad priorem alveum reverfum 
fuerit flumen, rurfus novus alveus eorum efle incipit, qui prope ripam ejus 
praedia poftident. 



De inundatione . 


§ XXIV. Alia fane caufa eft, li cujus totus ager inundatus fuerit; ne~ 
que enim inundatio fundi fpeciem commutat: et ob id, li receflerit aqua, 
palam eft eum fundum ejus manere, cujus et fuit. 



De fpecificatiom . 

§ XXV. Cum ex aliena materia fpecies aliqua fada fit ab aliquo, quae- 
ri folet, quis eorum naturali ratione dominus lit: utrum is, qui fecerit, an 
potius ille, qui materiae dominus fuerit: ut ecce, ft quis ex alienis uvis, 

aut 




aut olivis, aut fpids, vinum, aut oleum, aut frumentum, fecerit: aut ex 
alieno auro, vel argento, vel aere, vas aliquod fecerit: vel ex alieno vino 
et melle mulfum mifcuerit: vel ex medicamentis alienis emplaftrum aut 
collyrium compofuerit: vel ex aliena lana veftimentum fecerit: vel ex a- 
lienis tabulis navem, vel armarium, vel fubfellia, fabricaverit. Et, poft 
multam Sahinianorum et Proculianorum ambiguitatem, placuit media fen- 
tentia cxiftimantium, fi ea fpecies ad priorem et rudem materiam reduci 
poffit, eum videri dominum efle, qui materia dominus fuerit: fi non 
pofftt reduci, eum potius intelligi dominum, qui fecerit; ut ecce, vascon- 
flatum poteft ad rudem materiam aeris, vel argenti, vel auri, reduci: vinum 
autem, vel oleum, aut frumentum, ad uvas, vel olivas, vel fpicas, reverti 
non poteft: ac ne mulfum quidem ad vinum et mel refolvi pot eft. Quod ft 
partim ex fua materia, partim ex aliena, fpeciem aliquam fecerit quis ; vel- 
uti ex fuo vino et alieno melle mulfum mifcuerit; aut ex fuis et alienis 
medicamentis emplaftrum aut collyrium; aut ex fua lana et aliena vefti¬ 
mentum fecerit; dubitandum non eft, hoc cafu eum efle dominum, qui 
fecerit: cum non folum operam fuam dederit, fed et partem ejufdem ma¬ 
teria praeftiterit. 

§ 2$. When a wan hath made any fpecies, or kind of work, with materials, be¬ 
longing io another, it is often demanded^ which of them ought, in natural reafon , to 

be deemed the mafter of it *,- whether he, who made the fpecics; or he , who was 

the undoubted owner of the materials? as, for injlance, if any perfon Jhould make 

wine, oil, or flower, from the grapes, olives, or corn of another, - Jhould caft a 

veffel out of gold, filver, or brafs, belonging to another man ,- fhould make a li¬ 
quor, called mu 1ft , with the wine and honey of another, - Jhould compofe a plafter 

or collyrium, with another man's medicines, - Jhould make a garment with ano¬ 
ther's wool, - or Jhould fabricate, with the timber of another, a bench, a fl ip, or 

an armory ? - And after much contrcruerfy, concerning this queflion, between the 

Sabinians and Proculians, the opinion oj thoje, who kept a mean between the two 

parties, proved mofl fatisfallory to us : and their opinion was this ;- that, if 

the lpecies can be reduced to its former, rude materials, then the mafter of fuch ma¬ 
terials is alfo to be reckoned the mafter of the new lpecies : but, if the fpecies can 
not be fo reduced, then he, who made it, is nnderftocd to be the mafter of it: for exam¬ 
ple ; a veffel can eafily be reduced to the rude mefs of brafs, jilver, or gold of ce hich 
it was made but wine, oil, or flower, can not be converted into grapes, olives, or 
corn ; neither cam mulfe be rejolved and feparated into wine and honey. But, if a 
man makes any fpecies, partly with his own materials, and partly with the materials 
of another : as, for injlance, if he fhould make n.ulle with his own wine, and ano¬ 
ther's honey ; or a plafter, or eye-water, partly with his own,.and partly with ano¬ 
ther man's medicines *, or Jhould make a garment with an intermixture of his own 

wool with the wool of another, - it is not to be doubted in all fuch cafes, but that 

he, who made the fpecies, is mafter of it, fince be not only gave his labor, but fur- 
nijhed alfo a part of the materials. 


Sabinianorum et Proculianorum.] The two 
ft-ts of S'abi/ iam and Procuhans took their rile in 
the reign of Augufius , but w ere not difbngmfhed 
by any particular appellation, ’till long after¬ 


wards : for the Sabinians obtained their name 
from Sabinas , who was a favorite of the em¬ 
peror ‘Tiberius ; and the Prs.uLaus were fo 
called from Prsadus , who fionihed under />, 
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p aft an. It is generally held, that Atteius Capita, fionately approved the opinions of either fed, 
tvho lived in the Augufan age, and was a per- as they judged them more or lefs agreeable td 
fon remarkable for his great attachment topre- iuftice and right reafon : and, they generally 
cedents and old cuftoms, was the chief of the indeavored by an equal temperature to avoid the 
Sabinians ; and that Antiftius Labeo, his cotem- abfurdities, into which both parties, by reafon 
porary, who did not confine himfelf wholly to of their great diflike and oppofition to each o- 
rules, but followed principally the dictates of ther, had frequently fallen, ff. i. de origrnejuris, 
reafon and his own underftanding, was the head Hiji. du droitRomain, par Claude Ferriere. 
of the Proculian fed. Thefe feds continued in Thefe lawyers (who from their conduit were 

vogue to the reign of Marcus Aurelius , till which denominated Erifcundi, from the old verb crifce- 
time the lludents of the law generally attached re to divide) are the perfons, hinted at by Juf- 
themfelves to either the one, or the other. But tinian in this paragraph; as obferving a juft 
the lawyers of that reign affeded neither party in mean between the two parties, 
particular; for at different times they difpaf- 

De accejftone . 

§ XXVI. Si tamen alienam purpuram veftimento fuo quis intexuerit, li¬ 
cet pretiofior fit purpura, tamen accefiionis vice cedit veftimento: et qui do- 
minus fuit purpuras, adverfus eum, qui furripuit, habet furti adionem et 
condidionem, five ipfe fit, qui vefiimentum fecit, five alius. Nam ex- 
tindae res licet vindicari non pofilnt, condici tamen a furibus et quibufque 
aliis poftefioribus pofiunt. 

§ 2 6. If any man ftjall have interwoven the purple of another into his own veft- 
went, then the purple, alt ho* it may he more valuable, doth yield and appertain to 
the v eft men t by acceffion: and he, who was the owner of the purple , may have an ac¬ 
tion of theft, and a perfonal allion, called a condition, againft the purloiner \ nor 
is ii of any conference, whether the v eft men t was made by him, who committed the 
theft, or by another: for alt ho* things, which become, as it were, ext mil by the change 
of their form, can not be recovered identically, yet a condition may be brought for 

the recovery of the value of them, either againft the thief, or againft any other pof 
jeffor. 

De confujione . 

§ XXVII. Si Quorum materiae voluntate dominorum confufae fint, 
totum id corpus, quod ex confufione fit, utriufque commune eft: veluti 
fi qui vina fua confiiderint, aut mafias argenti vel auri conflaverint. Sed, 
etli diverfae materiae fint, et ob id propria lpecies fada fit, forte ex vino et 
melle mulfum, aut ex auro et argento eledrum, idem juris efi:. Nam et 
hoc cafu, communem efie fpeciem, non dubitatur. Quod fi fortuito et non 
voluntate dominorum confute fuerint vel ejufdem generis materiae, vel 
diverfae, idem juris efie placuit. 

§27. If the materials of two perfons are incorporated together , then the whole 
mafs, or ccmpofttion, is common to both the proprietors : for inftance, if two owners 
Jhall have intermixed their wines , or (hall have melted together their gold or their Jil- 
Ver . The fame rule is alfo obfervcd, if diverfe fubftances are fo incorporated , as to 
become one fpecies : as when mulfe is made with wine and honey, or when an elec- 
trum is compofcd by an intermixture of gold and filver in different proportions : for in 
thefe cafes it is not doubted, but that the fpecies becomes common. Neither is any 
other rule obferved, when either homogeneous, or even different fubftances, are con¬ 
founded and incorporated together fortuitoufty, without the confent of their proprietors. 

De 
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De commixtione . 

§ XXVIII. Quod li frumentum Titii frumento tuo miftum fuerit, fi- 

quidem voluntate veftra, commune eft; quia lingula corpora, id eft, lingu¬ 
la grana, quae cujufque propria fuerunt, confenfu veftro communicata funt. 
Quod ft cafu id miftum fuerit, vel Titius id mifcuerit fine tua voluntate, 
non videtur commune efle : quia lingula corpora in fua fubftantia durant. 
Sed nec magis iftis cafibus commune fit frumentum, quam grex intelligi- 
tur efle communis, li pecora Titii tuis pecoribus mifta fuerint. Sed, li ab 
altenitro veftrum totum id frumentum retineatur, in rem quidem adtio pro 
modo frumenti cujufque competit : arbitrio autem judicis continetur, ut 
ipfe aeftimet, quale cujufque frumentum fuerit. 

§ 28. If the corn of Titius hath been mixed with the corn of another by ccnfent , 
then the whole is in common ; lecaufe the fingle bodies, or grains, which were the 
private property of each , are, by the mutual confent, made common. But, if the 
intermixture was accidental , or //Titius made it without confent, it thenfeems, that 
the corn is not in common ; becaufe the fingle grains Jlill remain ununited, and in their 
proper fubftance: for corn, in fuch a cafe, is no more underflood to be in common, 
than a flock would, be, if the Jheep 0/Titius fhould accidentally intermix with thefheep 
of another. But , if the whole quantity of corn fhould be retained by either of the 
parties, then an ahion in rem lies for the quantity of each man's corn: and it is the 
bufinefs and duty of the judge to make an exaft eflimate of the quality of the corn, be¬ 
longing to each parly. 



De cedificcitione in fuo folo ex alie- 
na materia . 


§ XXIX. Cum in fuo folo aliquis ex aliena materia aedificaverit, ipfe in- 
telligitur dominus aedificii: quia omne, quod folo inaedilicatur, folo cedit. 
Nec tamen ideo is, qui materiae dominus fuerat, definit dominus ejus efle: 
fed tantilper neque vindicare earn poteft, neque ad exhibendum de ea re 
agere, propter legem duodecim tabularum, qua cavetur, ne quis tignum 
alienum aedibus Tuis jundtum eximere cogatur, fed duplum pro eo prasl- 
tet, per adtionem, quae vocatur, de tigno junBo. Appellatione autem tigni 
omnis materia fignificatur, ex qua aedificia fiunt. Quod ideo provifum eft, 
ne a'dificia refcindi necefle lit. Quod li aliqua ex caufa dirutum lit aedili- 
cium, poterit materiae dominus, ft non fuerit duplum jam confequutus, 
tunc earn vindicare, et ad exhibendum dc ea re agere. 






pay double the value: and here note, that all the materials fcr building are comf re- 
bended under the general term tignum. The above cited provi/ion , in the law of 
the twelve tables , was made to prevent the demolition of buildings. But, if it hap¬ 
pens, that, by any caufe, a building Jhculd be diffevered, ir pulled down, then the 
owner of the materials, if he hath not already obtained double the value of them, is 
not prohibited to claim bis identical materials, and to bring bis atlion ad exhiben- 

dum. 

De cedijicatione ex fua materia in folo alieno . 

§ XXX. Ex diverfo, fi quis in alieno folo ex fua materia domum sedi- 
ficaverit, illius fit domus, cujus et folum eft. Sed hoc cafu materiae domi- 
nus proprietatem ejus amittit, quia voluntate ejus intelligitur efle alienata; 
utique ft non ignorabat, fe in alieno folo aedificare : et ideo, licet diruta fit 
domus, materiam tamen vindicare non poteft. Certe illud conftat, fi, in 
poffeftione conftituto aedificatore, foli dominus petat, domum foam eflfe, 
nec folvat pretium materiae et mercedes fabrorum, pofle eum per excep- 
tionem doli mali repelli j utique fi bonae fidei pofleflbr fuerit, qui aedifka- 
vit. Nam feienti, folum alienum efle, poteft objici culpa, quod aedifka- 
verit temere in eo folo, quod intelligebat alienum efle. 



30. On the contrary, if a man Jhall have built an edifice with bis own mate¬ 
rials upon the ground of another, Juch edifice becomes the property of him, to whom 
the ground appertains: for, in this cafe, the owner of the materials lofes his pro¬ 
perty, becaufe he is underflood to have made a voluntary alienation of it: and this 
is the law, if he was not ignorant, that he was building upon another's land: and 
therefore, if the edifice Jhould fall, or be pulled down , Juch perfin can even then 
have no claim to the materials. But it is apparent, if the proprietor of the ground, 

hich the builder was in confirmed pojfeffort, Jhould plead, that the edifice is his •, 
and refufe to pay the price of the materials and the wages tf the workmen, thai then 
Juch proprietor may be repelled by an exception of fraud : and this may affuredly be 
done, fi the builder was the pojfejjur of the ground bona fide. But it may be juftly 



objected to 


any man, who unaerjlood, that the land appertained to another. 


11 


that 


“ he hath built rafisly upon that ground, which be knew to be the property of an- 


4 C 


other. 


5* 


De plantatio?ie. 

§ XXXI. Si Titius alienam plantam in folo fuo pofoerit, ipfius eritj 
et ex diverfo, fi Titius foam plantam in Maevii folo pofoerit, Masvii plan¬ 
ts erit: fi modo utroque cafo radices egerit: ante enim quam Radices ege- 
rit, ejus permanet, cujus fuerat. Adeo autem ex eo tempore, quo radices 
egerit planta, proprietas ejus commutatur, ut, fi vicini arbor ita terram Ti- 
tii preflerit, ut in ejus fundum radices egerit, Titii effici arborem dicamus: 
ratio enim non patitur, ut alterius arbor efle intelligatur, quam cujus in 
fundum radices egerit. Et ideo circa confinium arbor pofita, fi etiam in 
vicini fundum radices egerit, communis fit. 

§ 31. If Titius fets another man's plant in his own ground, the plant will become 
the property of Titles: and, on the contrary, //Titius Jhall have fet his own plant 
in Maevius’j ground, the plant will appertain to Maevius; on fuppofttion in either 

cafe, 



13 



cafe , /V bath already taken root ; for, until then, the property of the plant re¬ 
mains Jlill in him* by whom it was planted. But from the infant, in which a plant 
hath taken root, the property of it is changed: fo that, if the tree of a neighbour bor¬ 
ders fo clofely upon the ground of Titius, as to take root in it, and be wholly nour- 
ifhed there, we may affirm, that fitch tree is become the property of Titius: for 
reafon doth not permit, that a tree JJmld be deemed the property of any other, than 
of him, in whofe ground it hath caft it's roots. And therefore , if a tree, planted near 
the bounds of the lands of one perfon , Jhall alfo extend it*s roots into the lands of an¬ 
other, fuch tree will become common to both the land-proprietors. 



De fatiotie. 

XXXII. Qua ratione autem plant#, quae terras coalelcunt, folo ce- 
dunt, eadem ratione frumenta quoque, quae fata funt, folo cedere intelli- 
guntur. Caeterum ficut is, qui in alieno folo aedificavit, fi ab eo dominus 
petat aediiicium, defendi poteft per exceptionem doli mali, fecundum ea, quae 
diximus : ita ejufdem exceptionis auxilio tutus efle poteft is, qui alienum 
fundum fua impenfa bona fide confevit* 


§ 32. As all plants are efieemed to appertain to the foil, in which they have rooted, 
fo every kind of grain is alfo underfiood to follow the property of that ground, in 
which it is fowed. But as he, who hath built upon the ground of another, may (ac¬ 
cording to what we have already faid) be defended by an exception of fraud, if the 
proprietor of the ground ftjould demand the edifice -, fo he, who at his own expenfe and 
bona fide, hath fowed in another man's land, may alfo be benefited by the help of this 
exception. 

De fcriptura. 

§ XXXIII. Liter# quoque, licet aure# fint, perinde chartis membra* 
nifve cedunt, ac folo cedere folent ea, quae inaedificantur, aut inferuntur. 
Ideoque, fi in chartis membranifve tuis carmen vel hiftoriam vel orationem 
Titius fcripferit, hujus corporis non Titius, fed tu dominus elfe videris. 
Sed, fi & Titio petas tuos libros, tuafve membranas, nec impenfas fcriptu- 
rae folvere paratus fis, poterit fe Titius defendere per exceptionem doli 
mali, utique fi earum chartarum membranarumve poftefiionem bona fide 
naftus eft. 


§ 33. As whatever is built upon, or fowed in the ground, belongs to that ground 
by acceffion ; fo letters alfo, alt ho* written with gold, do appertain to the paper or 
parchment, upon which they are written. And ttaerefore, if Titius jhall hoove writ¬ 
ten a poem, an hiftory, or an oration, upon the paper or parchment of Seius, then 
Titius will not be deemed the mafier of bis own work, but the whole will be reputed 
to be SeiusV property. But if Seius demands his bocks or parchments /raw Titius, 
and at the fame time refnfes to defray the expenfe of the writing, then Titius can de¬ 
fend himfelf by an exception of fraud : and this he may certainly do, if he was in 
pojjefficn of fuch papers and parchments bona fide; that is, honefily, and believing them 
to be his own. 


Dc 
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Lib. II. Tit. I. 

De piSlura . 

§ XXXIV. Si quis in aliena tabula pinxerit, quidam putant tabulam 

pidtura cedere: aliis videtur, pidturam (qualifcunque fit) tabulae cedere: fed 
nobis videtur melius elfe, tabulam pidturae cedere : ridiculum eft enim, 
pidturam Apellis vel Parrhafti in accefiionem viliftimae tabulae cedere. 
Unde ft a domino tabulae imaginem poflidente is, qui pinxit, earn petat, 
nec folvat pretium tabulae, poterit per exceptionem doii mali fubmoveri. 
At li is, qui pinxit, earn poflideat, conlequens eft, ut utilis adtio domino 
tabulae adverfus eum detur: quo cafu, ft non folvat impenfam pidturae, po¬ 
terit per exceptionem doli mali repelli: utique ft bonae fidei pofteflor fu- 
erit ilk, qui pidturam impofuit. Illud enim palam eft, quod ftve is, qui 
pinxit, furripuit tabulas, ftve alius, competit domino tabularum furti 
adtio. 

§ 34. If any man fhall have fainted upon the tablet of another, fome think, that 
the tablet fnouid yield and accede to the picture: but it is the opinion of others, that 
the picture (whatever the quality of it may be) fhould accede to the tablet. But it 
appears to us to be the better opinion , that the tablet Jhould accede to the pibture •, for 
it ferns ridiculous, that the painting of an Apelles, or a Parrhafius, fhould yields 
as an acceffion , to a worthlefs tablet. But if he, who hath painted upon a tablet, 
demands it from the owner and poffeffor, and offers not the price of it, then fuch de¬ 
mandant may be defeated by an exception of fraud : but, if the painter is in poffeff 
fion of the picture, the owner of the tablet is intituled to an a hi ion called utilis, i.e. 
beneficial; in which cafe, if the owner of the tablet demands it, and does not tender 
the value of the picture, he may alfo be repelled by an exception of fraud, if he, who 
painted upon the tablet, was the poffeffor of it upon good faith. But, if he, who 
hath painted upon it, or any other, fhall have taken away a tablet felonioufly, it is evi¬ 
dent, that the owner of it may profecute fuchperfon by an a hi ion of theft. 

De fruElibus bona fide petxeptis. 

§ XXXV. Si quis a non domino, quern dominum elfe crediderit, bona 
ftde fundum emerit, vel exdonatione, aliave quaiibet julta caufa, aeque bona 
ftde acceperit, naturali ratione placuit, frudtus, quos percepit, ejus efte pro 
cultura et cura: et ideo, ft poftea dominus fupervenerit, et fundum vindi- 
cet, de frudtibus ab eo confumptis agere non poteft. Ei vero, qui aiienum 
fundum feiens poftederit, non idem conceffum eft : itaque cum fiindo 
etiam frudtus, licet confumpti ftnt, cogitur reftituere. 

§ 35. If any man fhall have pur chafed lands from another, believing the feller to 
have been the true owner, when in faff he was not, or fie all have obtained an eft ate 
bona fide, either by donation , or any other juft means, it is agreeable to natural rea- 
fon, that the fruits, which he fhall have gathered, ffall be reckoned to have become 
his own , on account of his care in the culture and tillage. And therefore, if the 
true owner ffall afterwards appear and claim his lands, he can have no action againfl 
the bona fide poffeffor, for tbofe fruits and that product, which have been confumcd. 
But this exemption from fuch an abiicn is not granted to him, who knowingly keeps 
Toffeffion of another s (fate •, and therefore, when ever there is a mala tides, the pcf- 
fiffer is compellable to refiore all the mefne profits together with the lands. 


De 




De fru&ibas ab to confamptis.] The law of St at. ofGloceJier , 6 Edvo. i. cap. i. 2. Co. ;#/?. 
England feems in general agreeable to this doc- 284, &c. 
line. ini. zd chan. caf. 144. Bac.abr. account. 

A fruEluario et colono perceptis. 

§ XXXVI. Is vero, ad quern ufusfrudtus fundi pertinet, non aliter 
frudtuum dominus efficitur, quam fi ipfe eos perceperit. Et ideo licet ma- 
turis frudtibus, nondum tamen perceptis, decedent, ad haeredes ej usnon 
pertinent, fed domino proprietatis acquiruntur. Eadem fere et de colono 

dicuntur. 

§36. He, to whom the ufufruft of lands belongs , can gain no property in the 
fruits of fuch lands , until he hath aftually gathered them *, and therefore , if the ufu¬ 
fruft uary fhould die , whileft the fruits , alt bo* ripe , are yet ungathered, they could 
not be claimed by his heirs , but would be acquired by the proprietor of the lands ; 
and the fame may be faid in general , in relation to farmers . 


£$ues funt in fruElu . 

§ XXXVII. In pecudum frudtu etiam foetus eft, ficuti lac, piius, et 
lana: itaque agni, haedi, et vituli, et equuli, et fuculi, ftatim naturali ju¬ 
re dominii frudtuarii funt. Partus vero ancillse in frudtu non eft : itaque ad 
dominum proprietatis pertinet. Abfurdum enim videbatur, hominem in 
frudtu efle : cum omnes frudtu s rerum natura gratia hominis compara- 

verit. 



37. In eftimating the product of animals, we not only reckon milk, Jkins, and 
woof but alfo their young ; and therefore lambs , kids, calves , colts , and pigs , ap¬ 
pertain by natural right to the ufufrutluary but the offspring of a femaleJlave is not 
to be included within this product •, and can belong to him only , in whom the proper¬ 
ty of fuch female Jlave is vefted: for it feemed abfurd to think , that man, for whom 
nature hath framed all things, Jhould be enumerated among the productions of the 
brute creation . 


De officio fruEtuarii . 

§ XXXVIII. Sed, fi gregis ufumfrudtum quis habeat, in locum de- 
mortuorum capitum ex foetu frudtuarius fubmittere debet (ut et Juliano 
vilum eft) et in vinearum demortuarum vel arborum locum alias debet 
fubftituere. Redte enim colere, et quafi bonus paterfamilias uti, debet. 

§ 38. He, who hath the ufufruft of a flock , ought, (according to the opinion of 
Julian) to preferve the original number of bis Jheep intire , by fapplying the place of 
thofe, which die , out of the produce of the flock. And the duty of a ufufrutluary is 
the fame in regard to other things •, for he ought to fupply the place of dead vines , 
or trees, by fubjlituting others in their Jiead -, and to aft in every refpeft , like a good 
bujlandman. 

De inventione thefauri . 

§ XXXIX. Thefauros, quos quis in loco fuo invenerit, divus Adria- 
nus, naturalem aequitatem fequutus, ei conceffit, qui eos invenerit. Idem- 
que ftatuit, li quis in facro aut religiofo loco fortuito cafu invenerit. At ft 

M quis 





quis in alienp loco, non data ad hoc opera, fed fortuito invenerit, dimi¬ 
dium domino foli conceflit, et dimidium inventori. Et convenienter, fi 
quis in Caeiaris loco invenerit, dimidium inventoris, et dimidium elle Cae- 
faris, ftatuit. Cui conveniens eft, ut ft quis in fifcali loco vel publico vel 

^ivitatis invenerit, dimidium ipftus effe debeat, et dimidium flfci, vel ci- 
vitatjs. 


§ 39. It bath keen allowed by the emperor Adrian, in perf nance of natural equity, 

that any treafure , which a man finds in bis o wn lands, Jhaii become the property of the 
finder ; and that whatever is cafually founds in a facred or religious place , jball alfo. 
become the property of him , who finds it. Bat, if a perfon , not making it his buji- 
nefs to fearch, Jhouldfortuitoufey find a treafure in the ground of another, the empe¬ 
ror hath granted the half of fetch treafure to the proprietor of the foil , and half to 
the finder. He hath in like manner ordained , that, if any thing is found within the 
imperial demefetes, half Jhall appertain to the finder and half to the emperor: and, 
ftmilar to this, if a man finds any valuable thing in a place or diftrift belonging to the 
treafeury, the public, or the city, the fame emperor hath decreed ', that half {ball ap¬ 
pertain to the finder, and half to the treafeury, the public, or the city, to which the 
place or diftritt belongs. 


Thefauros.] Treasures naturally belong to 
the tinder; that is, to him, who moves them from 
the place where they are, and fecures them; yet 
nothing forbids but that the laws and cuftoms of 
any country may ordain otherwife. Plato was 
dtfirous, that notice fhould be given to the ma- 
iftrates, and that the oracle Ihould be con¬ 
sulted : and Apollonius, looking upon a treafure 
found as a particular bleffing from heaven, ad- 



beli 


Hebrews 


to the owner of the ground where it was found, 
may be gathered from ChriJT s parable, Matt. 


as 


• f 


fame 


xui. 44. ana, tnat me Syrians am tnt 
may infer from a ftory in Pbilojiratus, lib. vi„ 
cap. 16. The laws of the Roman emperors are 
very various upon this fubjeft, as appears part¬ 
ly from their conftitutions, and partly from the 
hiftories of Lampridius, Zonarus, and Cedrenus. 


The Germans awarded treatises found, and in¬ 
deed another cw'H ctto 7x (*. e. things without an 
owner) to their prince ; which is now grown fb 
common, that it may pafs for the law of nations; 
for it i& now obferved in Germany, Ftaucs, Spatn, 
Denmark, and England ; where treafure-trOYA i» 
underftood to be any gold or filver, in coin, 
plate or bul bon,which hath been of antient time 
hidden ; and wheresoever it is found, if no per¬ 
fon can prove it to be his property, it belongs to 
the king, or his grantee. A concealment of trea- 
fure-trove is now only puniihed by fine and im- 
prifonment; but it appears from GUn-vi1 1 and 
Bracion , that ouultatio tbejauri inventi fraudulfa 
was formerly an offenfe punifhable with death. 
3• Go. inji. 1 ^2j 133. Cujlum. de A orm. cap. 1 $, 
Grot, dejur. bell, etpac. 1 .2. cap. 8. feft. 7. 


De traditione . i. Regula ejufquet ratio . 

§ XL. Per traditionem quoque jure naturali res nobis acquiruntur : 
nihil enim tarn conveniens eft naturali aequitati, quam voluntatem domini, 
volentis rem fuam in alium transferre, ratam haberi: et ideo, cujufcunque 
generis lit corporalis res, tradi poteft, et a domino tradita alienatur : ita- 
que ftipendiaria quoque et tributaria praedia eodem modo alienantur. Vo- 
cantur autem ftipendiaria et tributaria prasdia, quas in provinces funt: inter 
quas nec non et Italica praedia, ex noftra conftitutione, nulla eft differentia: 
fed fiquidem ex caufa donationis, aut dotis, aut qualibet alia ex caufa, tra~ 
dantur, fine dubio transferuntur. 

§ 40. Things are alfo acquired (according to the law of nature) by tradition or 
livery ; for nothing is more conformable to natural equity , than to confirm the will of 

him, who is defer cus to transfer his property into the hands of another: and therefore 

cor- 




torpor eat things, of whatever kind they are , tody he delivered $ and, when delivered 
by the true owner, are abfoluttly aliened. Stipendiary and tributary poffcjfms (and 
fhofe, Which are Jit hated in the provinces, are fo called) tony alfo be aliened in the 
fame manner: for between thefe, and the Italian eftates, we have now taken away 
all dijlinttion, by our imperial ordinance: fo that, on account of a donation, a mar¬ 
riage-portion, or any other juft caufe, ftipendiary and tributary pojfeffwns toay un¬ 
doubtedly be transfered by livery. 

Ex noftra conllitutione.] <vid. Cod. 7. /. 31. lata differentia rerum mancipi et nec mancipi 
1 . un. de ufucapione transformanda, etcfefobht- ann. Cb. $31. 

2 . Limit at io. 

§ XLI. Venditse vero re9 et traditse non aliter emptori acquiruntur, 
quam fi is venditori pretium folverit, vel alio modo ei fatisfecerit $ veluti 
ex promifTore aut pignore dato : quod quamquam cavetur lege duodecim 
tabularum, tamen re<fte dicitur et jure gentium, id eft, jure naturali, id 
effici. Sed, fi is, qui vendidit, fidem emptoris fequutus fuerit, dicendum 
eft, ftatim rem emptoris fieri. 

§41. ’Things, altho' fold and delivered, are yet not acquired by the buyer, until 
he hath either paid the feller for them, or fatisfied him in feme other manner \ as by 
a bondfman or pledge. And , altho * this is fo ordained by a law of the twelve tables, 
yet the fame rule ofjuft ice is rightly faid to arije from the law of nations ; that is, 
from the law of nature. But, if the feller Jhall have given credit to the buyer, we 
touft affirm, that the things will then become inftantly the property of the latter. 


3. Ampliatio. 

§ XLII. Nihil autem intereft, utrum ipfe doniinus tradat alicui rem 
foam, an voluntate ejus alius, cui ejus rei poflefiio permifia fit. Qua ra- 
tione, fi cui libera univerforum negotiorum adminiftratio permifia fuerit 
a domino, ifque ex his negotiis rem v^ndiderit et tradiderit, faeiet earn 
accipientis. 

§ 42. It makes no difference , whether the owner of a particular thing deliver¬ 
ed it h wife If or whether another, to whom the care and pffejfeon of it was intrufe- 
ted , Jhall have delivered it with the owner's confent. And , for this reafon, if the 
free and umverjal adminiftration of all bufinefs is comniited by a proprietor to any 
certain perfon, and the committee , by virtue of bis commffon , Jhall fell and deliver 
any goods, then will fuch goods become the property of the receiver . 




XLIII. Interdurn etiam fine traditione nuda voluntas domini foffi 


ad rem transferendam 


aut locaverit, 


fi rem, quam tibi aliquis commodaverit 


pud te depofoerit, poftea aut vendiderit tibi 


dona 


Vent, aut dotis nomine dederit: quamvis enim ex ea caufa tibi earn non 
tradiderit, eo tamen ipfo, quod patitur tuam efie, ftatim tibi acquiritur 
proprietas, perinde ac fi eo nomine tibi tradita fuiflet. 



Lib. II. Tit. I. 

$43. In fome cafes, even without delivery, the mere confent of the proprietor is 
fujficient to transfer property: as, when it happens, that a perfon hath lent any 
thing to you, let it, or depofited it in your poffejfon, and hath afterwards fold it to 
you, made a donation of it, or given it to you, as a marriage portion : for alt ho* he 
Jhall not have delivered it, for any of theje laft mentioned purpofes, yet, as foon as 
it is by confent reputed to be yours, you have injlantly acquired the property of it, 
and that as fully, as if it had actually been delivered to you, as a thing fold, a do¬ 
nation, or a marriage portion. 

Acquiritur proprietas.] This is called Jtfiio of depofit or loan, and are afterwards given or 
brevis manus ; which takes place, when goods fold to the fame perfon, he being already the 
are put into the poffeffion of fome perfon by way pofleflor. ff. 23. t. 3.1 . 43. 

De traditione cl avium. 

§ XL1V. Item, li quis merces in horreo depolitas vendiderit, fimul at- 
que claves horrei tradiderit emptori, transfert proprietatem mercium ad 

emptorem. 

§ 44. Atfo if a perfon hath fold any fpecies of merchandife, depofited in a ftore- 
houfe, Juch perfon is underflood to have transfered the property of his merchandife, 
as foon as he hath delivered the keys of the ftore-houfe to the buyer . 

De mijjilibus. 

§ XLV. Hoc amplius, interdum et in incertam perfonam collata vo¬ 
luntas domini transfert rei proprietatem : ut ecce, pratores et confutes* 
cum miflilia jadant in vulgus, ignorant quid eorum quifque lit exceptu- 
rus: et tamen, quia volunt, quod quilque acceperit, ejus elfe, ftatim eum 
dominum efficiunt. 

§ 45. It alfo fome times happens, that the property of a thing is transfered, by 
the mafer of it, to an incertain perfon : thus for inftance, when the praters and con- 
fuls caft their miflilia, or liberalities , among the people, they know not what any par¬ 
ticular man will receive, and yet, becaufe it is their will and defire, that what every 
wan then receives fhall be bis own, it therefore infantly becomes his property. 



De habit is pro dereliElo. 

XLVI. Qua ratione verius elfe videtur, li rem pro derelido a do¬ 
mino habitam occupaverit quis, ftatim eum'dominum effici. Pro derelido 
autem habetur, quod dominus ea mente abjecerit, ut id in numero rerum 
fuarum elfe nolit: ideoque ftatim dominus ejus elfe delink. 

§ 46. By a parity of reafen it appears true, that a thing, which hath been made a 
derelid by the owner, will become the property of the firft occupant. And what¬ 


ever hath either been thrown away, or abandoned by the owner, to the intent, that it 
might never more be reckoned among his poffejfions , is properly accounted a derelid : 
and therefore ceafes to be his property. 

Pro dereli&o.] What the Romans called a dere- able chattel, which having been felonioufiy tak- 
lifi the E/ivliJh lawyers call a vuaife: and this was en, and then forfaken thro’ fear, has no owner 


formerly looked upon as the natural right of the 
finder, but it now belongs to the princtf. A 
ivaife, ftrittly fo called, is a perfonal or move* king, or of the lord, to whom the king hath 

granted 


to claim it; and therefore, if any fuch thing is 
found, it becomes either the property of the 




grt&ted it i bit it mnft be reftored, if the true 
and proper owner claims It within a year and a 
day. In the fame manner, all beads, which 

ftray, are r 

antient wrii 


garded as derelifts , and 


eftrays 


fpecified more particularly 
hich is rendered in Latin j 


trahurx i bccaufe fuch cattle break forth 


wander againft the will of their owner; and, if 
they are not claimed within a year and a day, 
they efcheat to the king or the lord of the ma- 
nor, where they were taken, if they have been 
publicly proclaimed in the neighbouring mar* 
kets. Cow. inft. h. t. 5 Co. ret. 109. Wood's 
inft.213. 


De jaBis in mare levandce navis caufa 


de rheda currente cadunt 



§ XLVII. Alia fane caufa eft earum rerum, quas in tempeftate levan- 
dae navis caufa ejiciuntur : has enim dominorum permanent: quia palam 
eft, ea 9 non eo animo ejici, quod quis eas habere nolit, fed quo magis 
cum ipfa navi maris periculum effugiat. Qua de caufa, li quis eas fludi- 
bus expulfas, vel etiam in ipfo mari nacdus, lucrandi animo abftulerit, 
furtum committit. Nec longe yidentur difcedere ab his, quae de rheda 
currente, non intelligentibus dominis, cadunt. 

§ 47. But the law is otberwife in refpeft to tbofe things , which are thrown over¬ 
board in a Jlorm , for the fake of lightening a fhip ; for fuch things remain the pro¬ 
perty of the owners , inafmucb as it is evident , that they were not thrown away , 
through dijlike , but that each perfon in the fhip might avoid the dangers of the fea . 
And, upon this account , whoever bath , with a lucrative intention , taken away fuch 
goods , altho * found even upon the high fea , he is guilty of theft. And , with thefe , 
tbofe goods may be ranked , which have droped from a carriage in motion , without the 
knowledge of the owner. 

Furtum committit.] None of thofe goods, owner, if he claim within a year and a Jay. A man, 
which are called Jetfam , (from being call into cat, or dog, are only put for examples; but all 
the fea while the fhip is in danger) or thofe other living things are to be underilood; and if 
called Flotfam (from floating after fhipwreck) or the owner of the fhip fhould die within the year 
thofe called Ligan, (that is, goods funk in the and a day, his executors or adminiftrators may 
fea, but tied to a buoy, that they may be found) make proof. 2. Co. inft. 167, 168. Wood's 
are to be efteemed wreck, fo long as they remain inft. 214. If the goods are taken away by 
in the fea. And by 3 Edw. 1. cap. 4. it is enaft- wrong doers, the owner may have his aftion ; 

ed_ that if a man, cat, or dog, efcape alive out of and, if the wrong-doers are unknown, he may 

the Jkip, whereby the owner of the goods may be have a commiffion of oyer and terminer, to in- 
known, neither the vejftel, nor any thing therein, quire what perfons commited the trefpafs, and 
jhall be adjudged wreck ; but Jhall be reftored to the make reftitution. 




Secunda 


divifii 



U je d a m praeterea res corporales funt, quaedam incorporales 
porales has funt, quae fui natura tangi poffunt; veluti 


Cor 

fundus, ho 


mo, veftis, aurum, argentum, et denique alias res innumerabiles. Incor¬ 
porates 
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; 

pocales autem funt, qu® tangi non poffunt: qualia Amt ea, qiiaeift jtirf 
confiftunt, ficut h&reditas, ufusfrudtus, ufus* et obligationcs, quoqtio mo- 
do contradfcae. Nec ad rem pertinet, quod in haereditate res corporales con* 
tinentur: nam et frudtus, qui ex fundo percipiuntur, corporaics funt: et 
id, quod ex aliqua obligatione nobis debetur, plerumque corporale eft, vel- 
uti fundus, homo, pecunia: nam ipfum jus haweditatis, et ipfum jus uten- 
di fruendi, et ipfum jus obligationis incorporale eft. Eodem numero funt 
et jura praediorum urbanorum et ruftkorum, quae etiam fervitutes vo- 
cantur. 

Things may alfo be farther divided into corporeal and incorporeal. Things corporeal 
are thofe , which may be touched j as,for example, lands, flaws, vefiments, gold, filver, 
and others innumerable. Tilings incorporeal are thofe, which are not fubjeft to the 
touch , but confift in rights and privileges ; as inheritances, ufufruCls\ ufes , and all 
obligations , in what manner foever they are contracted: nor is it an objection of any 
confequence to urge, that things corporeal are contained in an inheritance: for fruits, 
gathered from the earth, are corporeal •, and that alfo is generally corporeal, which 
is due to us upon an obligation j as a field, a Jlarve, or money: but it mufi be ohfervtd\ 
that we here mean only the right to an inheritance , the right of ufingand injoymg any 
particular thing , and the right of an obligation •, all which rights are undoubtedly 
incorporeal. And to thefe may be added tlx rights, or rather qualities , of rural and 
city ejiates , which are alfo termed fervices. 

Rullicorum pracdiorum jura.] Predial or real rural and city-fcrvicesi Perfonal fervices are 
fervices are the rights, which one efiate owe* to thofe, which are due from a thing to a perfon. 
another. And, as eftates are either rural inhe- By fome thefe are called mixed; and they are 
ritances, as lands, barns, Rabies, &c. or city- many and various, without any certain name, 
inheritances, as houfes for habitation, predial except three, which are termed, ufufruft, ufe* 
fervices are fubdivided into rujlicas et urbaam, and habitation. Wwf s imp. lanv. p. 145, 




De fervitutibus rujiicis . 


R Usticorum pracdiorum jura funt haec : iter, adtus, via, aquas- 

dudtus. Iter eft jus eundi, ambulandi hominis, non etiam ju- 
mentum agendi vel vehiculum. Adtus eft jus agendi jumentum vel ve- 
hiculum. Itaque, qui habet iter, adtum non habet: fed, qui adtum habet, 
et iter habet, eoque uti poteft etiam fine jumento. Via eft jus eundi, et 
agendi, et ambulandi: nam iter et adtum via in fe continet. Aquaedudtus 
eft jus aquae ducendae per fundum alienum. 
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TBe rights or fervices of rural eftates are thefe ; a path, a road, an highway, 
and an aquedud or free pajfage for water. A path denotes the right of paffng and 
rcfafjmg on foot over another man?s ground, hut not of driving tattle or a carriage 
over it. A road implies the liberty of driving either cattle or carriages : and there¬ 
fore he, who bath a path, hath not a road: but he, who hath a road, hath inch- 
ftvely a path; for he may ufe fucb road, when he doth not drive cattle. An high¬ 
way is a fervice, which imports the right of faffing, driving cattle, &c. and includes 
in it bctb a path and a road: and an aqueduct is a fervice , by which one man may 
have the right of a free fajfage or conduit for water , through the grounds of an¬ 
other. 

De fervitutibus urbanis. 

§ L Praediorum urbanorum fcrvitutes font hae, quae aedificiis inherent; 
ideo urbanorum praediorum didae, quoniam aediiicia omnia urbana praedia 
appellamus, etfi in villa aedificata funt. Item urbanorum praediorum fervi- 
tutes funt has, ut vicinus onera vicini fudineat: ut in parietem ejus liceat 
vicino tignum immittere : ut ftillicidium, vel flumeh recipiat quis in redes 
Idas, vel in aream, vel in doacam, vel non recipiat: et ne altius quis tollat 
aedes fuas, ne luminibus vicini official. 

§ i. The fervices of city-eftates and inheritances are thofe, which appertain and 
adhere to buildings: and they are therefore called the fervices of city-eftates, becaufe 
we call all edifices city-eftates, altho' they are built upon farms or in villages. It 
is required by city-fervices, that neighbours fhould bear the burdens of neighbours ; 
and, by fuch fervices, one neighbour may be permitted to place a beam upon the wall 

of another -, - may be compelled to receive the droppings and currents from the gut ter- 

pipes of another man's houfe, upon his own houfe, area, or fewer •, or may be exempt¬ 
ed from receiving them •,- or may be refrained from raifing his houfe in height, left 

he Jhould darken the habitation of his neighbour. 

Etfi in villa.] In the Roman law all houfes - Urbana preedia omnia cedifeia accipimus, non fo ■ 
and buildings, whether in town or country, are turn ta, qu<e J'unt in oppidis, fed etfi forte fiabula vel 
called prevdia urbana : and all lands, whether alia meritoria in stilts et in <vicis , <utl Ji Pretoria 
meadows, arable lands, or vineyards, are deno- <voluptati tantum defernjientia : quia urbanum pree- 
rnkuted preedia rujiua, dium non locus facit fed materia, ff. 50.M6./.198. 

De reliquis fervitutibus rufticis. 

§ II. Inter rufticorum praediorum fervitutes quidam computari rede 
putant aquae hauftum, pecoris ad aquam appulfum, jus pafeendi, calcis 
coquendae, arenae fodiendac. 

§ 2. Some are with reafon of opinion, that, among rural fervices, we ought to 
reckon thefe, by which we obtain the right of drawing water, watering and feeding 
cattle, making lime, digging /and, &c. in the ground of another. 

' Quidam recle putant.] Thefe fervices are tion. Perforates, fi non in ufum <vicini pradii, fed 
fometiiues predial, and fometiraes perfonal, ac- perfonce , conftituur.tur: prcedi ales, Ji ns'icino pradto 
cording to the caufe and reafon of their conftitu- infer-viunt. Hein. 

£$ui fervitutem debere vel acquirere pojfunt . 

§ III. Ideo autem hje fervitutes praediorum appellantur, quoniam fine 
pradiis confiftere non poflimt. Nemo enim poteft fervitutem acquirere ur- 

bani 
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bani vel ruftici praedii, nifi qui habet praedium: nec quifquam debere, 
nifi qui praedium habet. 

§ 3. All tbefi fervices are called the fervices of ejlates or inheritances \ becaufe 
they can not be conftituted without an inheritance to fupport them \ for no man can ei¬ 
ther owe, or acquire, a rural or cityfervice, if he pojfejfes neither houfe nor lands. 

^uibus modis fervitus conjiituitur. 

§ IV. Si quis velit vicino aiiquod jus conftituere, padionibus atque 
ftipulationibus id efficere debet. Poteft etiam quis teftamento haeredem 
fuum damnare, ne altius tollat aides fuas, ne luminibus vicini officiat; vel 
ut patiatur eum tignum in parietem fuum immittere, ftillicidiumve adver- 
fus eum habere; vel ut patiatur eum per fundum ire, agere, aquamve ex 
eo ducere. 

§ 4. When ever any one is willing to demife the right of a Service to another, 
he may do it by contract and ftipulation. A man may aljo by teftament prohibit bis 
heir from heightening his houfe, left he Jhould obftrutt the view of his neighbour: or 
may oblige his heir to permit the rafter of another man's houfe to be laid upon bis 
wall: or to receive upon his own houfe the droppings of anothers : or to fuffer any 
perfon to walk, drive cattle, or draw water in his grounds . 




D.vii. T. 1. C.iii.T.33. 

Definitio ufusfruSlus . 

U Susfructus eft jus alienis rebus utendi fruendi, falva rerum fub- 

ftantia. Eft autem jus in corpore. quo fublato et ipfum tolli necef- 

fe eft. 

An ufufrud is the right of uftng and enjoying , without diminution , the things, 
which are the property of another. But altho* an ufufrud is a right , and therefore 
incorporeal , yet , as it appertains always to a fubftance, it neceJJ'arily follows, that, 
if the fubftance perifhes , the ufufrud mu ft ceafe. 

^uibus modis conjiituitur . 

§ I. Ufusfrudus a proprietate feparationem recipit, idque pluribus mo¬ 
dis accidit: ut ecce, fi quis ufumfrudum alicui legaverit : nam h#res 
nudam habet proprietatem, legatarius vero ufumfrudum. Et contra, fi 
fundum legaverit dedudo ufufrudu, legatarius nudam habet proprietatem, 
hxres vero ufumfrudum. Item alii ufumfrudum, alii dedudo eo fun¬ 
dum legare poteft. Sine teftamento vero fi quis velit ufumfrudum alii 

con- 
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tonftituere, paftionibus et ftipulationibus id efficeflre debet. Ne tamen in 
tiniverfum inutiles eflent proprietates, Temper abfcedente ufufruftu, pla- 
cuit certis modis extingui ufumfruftum, et ad proprietatem reverti. 

§ i. The ufufruft of things is frequently feparated from the property ; and thi 
happens by various means: it happens , for inftance , when the ufufruft is bequeathed 
by teftament: for the heir hath then only the nude property vejled in him , whileft the 

legatee poffeffes the ufufruft- or, on the contrary , it happens , when a tefta- 

tor hath bequeathed his lands without the ufufruft; for then the legatary hath only 
the nude property , whileft the heir enjoys the profits: for the ufufruft may be be¬ 
queathed to one man , and the lands , without the ufufruft, to another. Tet y if any 
man would conftitute an ufufruft otherwije , than by teftament , he muft do it by pac * 
tion and ftipulation. But left the property of lands fhould be rendered wholly unbene- 
ficial by deducing the ufufruft for ever , it was thought convenient , that the ufufruft 
fhould by certain means become extinguifhed , and revert to the property . 

Ufusfruftus a proprietate.] In the laws of or by teftament. An eftate for life, for years, 
England there is no mention of fuch ufufrufts, or at the will of the lord, &c. are almoft of the 
which were among the Romans ; but they may fame nature, flood's imp . 4 rw. 149. 
undoubtedly be created among us by agreement 

^uibus in rebus conjlituitur . 

§ II. Conflituitur autem ufusfruftus non tantum in fundo et aedibus, 
verum etiam in fervis, et jumentis, et caeteris rebus: exceptis iis, quae iplo 
ufu confumuntur. Nam has res neque naturali ratione, neque civili, reci- 
piunt ufumfruftum: quo in numero funt vinum, oleum, frumentum, vef- 
timenta: quibus proxima eft pecunia numerata: namque iplb ufu, allidua 
permutatione, quodammodo extinguitur. Sed utilitatis caufa Senatus cen- 
fuit, pofte etiam earum rerum ufumfruftum conftitui, ut tamen eo nomi¬ 
ne haeredi utiliter caveatur. Itaque, ft pecuniae ufusfruftus legatus ftt, ita 
datur legatario, ut ejus fiat, et legatarius fatifdet haeredi de tanta pecunia 
reftituenda, ft morietur, aut capite minuetur. Caeterae quoque res ita tra- 
duntur legatario, ut ejus fiant: fed aeftimatis his fatifdatur, ut, ft moriatur 
nut capite minuatur, tanta pecunia reftituatur, quanti has fuerint aeftimatax 
Ergo Senatus non fecit quidem earum rerum ufumfruftum, (nec enim po- 
terat) fed per cautionem quafi ufumfruftum conftituit. 

§ 2. The ufufruft not only of lands andhoufes isgrantable , but alfo the ufufruft of 
Jlaves , cattle , and other things ; except thofe, of which the nature is fuch , that they 
may be confumed by ufing \ for the ufufruft of fuch things is neither grant able by ci¬ 
vil policy , nor natural reafon \ and among thefe may be reckoned wine , oil, cloaths , 
&c. And money alfo is almoft of the fame nature: for by conftanl ufe , and the fre¬ 
quent change of owners , it in a manner becomes extinguished. But the fenate , thro' 
a motive of public utility , hath ordained , that the ufufruft of thefe things may be 
conjlituted, if a fufficient caution is given upon this account to the heir : and there¬ 
fore , if the ufufruft of money is bequeathed , the money is fo given to the legatary , as 
to make it inftantly his own: but then the legatary , left he fhould die , or fuffer dimi- 
mtion , is obliged to give fecurity to the heir for the repayment of a like jum. Other 
things alfo , which are in their nature liable to confumption in ufing , when the ufu¬ 
fruft of them is bequeathed , are fo delivered to the legatary , as to become wholly his 

N property \ 
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property j but in this cafe , after an exaft valuation hath been made, caution mujl be 
given to the heir for the payment of a fum, equal to fuch valuation , either at the death 
of the legatary, or if it happens , that he Jhould fuffer diminution. It is not there¬ 
fore to be underftood, that the fenate hath created an ufufrudl of theft things , 
which is impojftble ; but that the fenate hath conjlituted a quafi-ufufrudt by means 
of a caution. 

Senatus cenfuit.] vid. ff. 7. t. 5. //. 1,2. <fe ufufruftu earum rerum, qua ufu confumuntur. UIp. 

Quibus tnodis finitur, 

§ III. Finitur autem ufusfru&us morte ufufruduarii, et duabus capitis 
diminutionibus, maxima et media, & non utendo per modum et tempus; 
quae omnia noftra ftatuit conflitutio. Item finitur ufusfrudus, fi domino 
proprietatis ab ufufruduario cedatur, (nam cedendo extraneo nihil agitur) 
vel ex contrario, fi ufufrudhiarius proprietatem rei acquifiverit: quae res 
confolidatio appellatur. Eo amplius conftat, fi aedes incendio comfumptae 
fiierint, vel etiam terras motu, vel vitio fuo corruerint, extingui ufum- 
frudum, et ne areae quidem ufumfrudum deberi. 

§ 3. The ufufrud of a thing determines by the death of the ufufruttuary \ and by 
two of the three diminutions *, namely, the great eft and the middle diminution, or change 
of fate ; and alfo by not being ufed, according to the manner , and during the 
time prefcribed: all which things are fet forth in our conftitution. The ufufrud of 
a thing alfo determines, if the ufufrufluary hath furrendered it to the lord of the pro¬ 
perty j but a ceffwn of it to a fir anger does not work a furrender to the proprietor: 
cr y on the contrary, an ufufrud determines , if the ufufrufituary hath acquired the 
property of it: and this is called confolidation. And it is certain, if an houfe hath 
been ccnfumed by fire, or hath fallen by means of an earthquake, or thro 3 decay, that 
then the ufufrud of fuch houfe is wholly defrayedand that no ufufrud of the area 
or ground of it can afterwards become due to the ufufrufluary. 

Statuit conftitutio.] <vid. Ccd. 3. /. 23. /. 16. 

Si finitus fit, 

§ IV. Cum autem finitus fuerit totus ufusfrudus, revertitur fcilicet ad 
proprietatem, et, ex eo tempore, nudae proprietatis dominus incipit plenam 
in re habere poteilatem. 

§ 4. When the whole ufufrud of a thing is determined, it then reverts to the pro¬ 
perty j and, from that infant of time, the owner of the nude property commences to 
have a full and intire power over the thing . 
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£%uid tnterfit inter ufumfruStum et ufum fundi . 

§ I. Minus autem juris eft in ufu quam in ufufrudtu: nam is, qui 
fundi nudum habet ufum, nihil ulterius habere intelligitur, quam ut ole- 
ribus, pomis, floribus, faeno, ftramentis, et lignis, ad ufum quotidianum 
utatur: inque eo fundo hadtenus ei morari licet, ut neque domino fundi 
moleftus fit, neque iis, per quos opera ruftica hunt, impedimento: nec 
ulli alii jus, quod habet, aut locare, aut vendere, aut gratis concedere, po- 
teft: cum is, qui ufumfrudtum habet, poftit haec omnia facere. 



i. There is le/s benefit and emolument in the ufe of a things than in the ufu- 
frudt: for he, who hath hut fimply the ufe of lands, is underflood to have nothing 
more, than the liberty of ufing fuch a quantity of herbs, fruit, flowers, hay, fir aw, 
and wood, which may be fufficient to fupply his daily exigences : and be is permited 
only to be commorant upon the land, on condition, that he neither becomes troublefome 
to the owner, nor impedes the workmen in their country-labors. And an ufuary , 
having but a mere ufe, can neither let, fell, or give away his right to another, 
alt ho* it is in the power of an ufufruftuary to convey his ufu frudt, either by leafe, 
fale, or donation. 


Minus autem.] An Ufe , by the laws of Eng¬ 
land, is of as great an extent, as an ufufrudt by- 
the Roman law'. And by 27. H. 8. He, who hath 
the ufe of land, is deemed to have the land it/elf. But 
as to fuch ufes and rights of habitation, which 
were among the Romans, tho’our laws.have not 
treated of them in any particular manner, yet 
they may certainly be granted and acquired by 


fpecial covenants and agreements, as was faid 
of ufufruft. Ufus apud nos asque late extenditur, 
atque ufusfrufius apud authores juris civilts; fed non 
video, cur idem jus tarn de ufu, ut illi eum intelhgunt, 
quam de habitation/, apud nos non teneat, quod olim 

inter Romanes tenebat * Cowel, h. t. Wood’s 

imp. Law. 151. 


JEdium ufus . 

§ II. Item is, qui sedium ufum habet, hadtenus jus habere intelligitur, 
ut ipfe tantum inhabitet; nec hoc jus ad alium transferre poteft : et vix 
reccptum efle videtur, ut hofpitem ei recipere liceat, et cum uxore liberif- 
que lids, item libertis, nec non perfonis aliis liberis, quibus non minus, 

N 2 quam 
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quam fervis utitur, habitandi jus habeat. Et convenienter, fi ad mulierem. 
ufus aedium pertineat, cum marito ei habitare liceat. 

§ 2. He, who hath but the mere ufe of an houfe, is under flood to have a right in • 
it fo far only, as to inable him to inhabit it himfelf: for he hath no power to trans¬ 
fer this right to another and it is hardly thought allowably that be fhould receive 
a guejl or a lodger. But the ufuary, notwitbjlanding what has been faid, hath a 
right to inhabit the houfe together with his wife, his children, and his freedmen j 
and alfo with fuch other free perfons, who are in the quality of fervants. And, agree¬ 
ably to this, if the ufe of an houfe appertains to a woman, fie dfo hath the liberty of 
living in it with her hujland, and her dependents. 

Nudum habet ufum.] An ufufruft is a right duce : or the ufe may even be reftrained to cer- 
of enjoying all the fruits and revenues, which tain kinds of fruits, or revenues, without extend - 
the eftate, iubje& to it, is capable of producing; ing it to others. Thus we fee in the Roman law, 
but an ufe conftfts only in a right to take out of that he, who had only the Ample ufe of a piece 

the fruits of the ground what is neceffary for of ground, had no lhareofthe com or oil, which 

the perfon, who has the ufe, or what is fettled grew in it; and that he, who had the ufe of & 
by his title ; and the furplus belongs to the pro- flock of fheep, was reftrained only to make ufe 
prietor of the eftate : thus thofe, who have the of them for dunging his grounds, and had no 
right of ufe in a foreft or copice, can only take lhare either in the wool or lambs: and even of 
what is neceffary for their ufe, or is regulated by the milk, it is faid in fome places, that the ufu- 
their title. And he, who has the ufe of any o- ary could take but a very fmall portion; and ia 
ther ground, can only take out of it what fha.ll others, that he had no right to any of it. ff. 7.' 
be neceffary to fupply the occafions he fhall have /. 8. /. 12. Domat. lib. 1. /. z.fetl. 2. 
for thofe kinds of fruits, which the grounds pro- 

De fervi vel jumenti ufu . 

§ III. Item is, ad quern fervi ufus pertinet, ipfe tantum opera atque 
minifterio ejus uti poteft: ad alium vero nullo modo jus fuum transferre 
ei conceffum eft. Idem fcilicet juris eft et in jumento. 

§ 3. He alfo, who hath fimply the ufe of a Jlave, can benefit himfelf only by 
the labor and fervice of fuch Jlave : for it is by no means in the power of the ufua¬ 
ry to transfer his right over to another. And the fame law prevails in regard 
to beafis of burden. 

De pecorum ufu . 

§ IV. Sed et, ft pecorum vel ovium ufus legatus fit, neque latfte, ne- 
que agnis, neque lana, utetur ufuarius: quia ea in fru&u funt. Plane ad 
ftercorandum agrum fuum pecoribus uti poteft. 

§ 4- If the ufe °f with Is left by teftament ; as, for example, the ufe of Jheep ; 
yet the ufuary can neither ufe the milk, the lambs, nor the wool ; for thefe of right 

belong to the ufufrud. But the ufuary may undoubtedly imploy the fheep, in foilinz 
and improving his lands. 

De habitatione . 

§ V. Sed, ft cui habitatio legata, five aliquo modo conftituta fit, neque 
ufus videtur, neque ufusfrudtus, fed quafi proprium aliquod jus : quan- 
quam habitationem habentibus, propter rerum utilitatem, fecundum Mar- 

celli fententiam noftra decifione promulgata, permifimus non folum in ea 
degere, fed etiam aliis locare. 

§• 5* 
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$•' 5. An habitation , whether given by tefiament , or conflicted by any other 
means , appears to be neither an life, nor an ufufrudt, but feems to be rather a par¬ 
ticular right. Andy for the public utility and in conformity to the opinion of Mar- 
c-ellus, we have permited by our decifton, that be, who hath an habitation , may 
not only live in it, but alfo let it to another. 

Noftra decifione.] Whoever hath a right of the right of habitation, as well as that of ufe, 
habitation in a houfe, or in a part of it, may if limply given, continues during the life of 
aflign over and let out his right to another, un- him, who poffeffes it. Cod. 3. /. 33. /. 13. de ufu~ 
lefs the inftrument, from which he derives his fruftu et habitationt. ff. 7. /. 8. /. iQ.fefl. 3. 
title, bears fome condition to the contrary: and . 



§ VI. Hsec de fervitutibus, et ufufrutftu, et ufu, et habitatione, dixifle 
fufficiat. De haereditatibus autem et obligationibus fuis locis proponemus. 
Expofuimus fummatim, quibus modis jure gentium res acquiruntur: mo- 
do videamus, quibus modis legitimo et civili jure acquiruntur.. 



6 . What we have already delivered , concerning 


fervices, ufufrufts 


ufes 
oblig 


and habitations , may at this time be fufficient. Concerning inheritances, and 


we will treat in their proper pi 


We have already explained ft 


ily by what means things are acquired , according to the law of 


let 


now therefore 
law. 



what 


they are acquired according to the civil 



Titulus Sextus. 

De ufucapionibus et longi temporis pre- 

feriptionibus. 

D.xli.T.3, C.vii.T.3ij et33. 

Prczcipua ufucapionis requifita . i. Bona fides. 2 . Pojfejfio 

per tempus definitum continuata . 3. Juft us titulus . 

J U r e civili conftitutum fuerat, ut, qui bona fide ab eo, qui dominus 

non erat, cum crederet eum dominum efie, rem emerit, vel ex do- 
natione, aliave quavis jufta caufa acceperit, is earn rem, fi mobiiis erat, 
anno ubique uno, fi immobilis, biennio tantum in Italico iolo, ufucaperet: 
ne rerum dominia in incerto eflent. Et cum hoc placitum erat putantibus 
antiquioribus, dominis fufficere ad inquirendas res fuas praefata tempora, 
nobis melior fententia refedit, ne domini maturius luis rebus defraudentur 
neque certo loco beneficium hoc concludatur. Et ideo conftitutionem fu- 
per hoc promulgavimus, qua cautum eft, ut res quidem mobiles per trien- 
nium; immobiles vero per longi temporis pofteftionem (id eft, inter prae- 
fentes decennio, inter abfentes viginti annis) ufucapiantur. Et his modis, 

non.. 



non folum in Italia, fed etiam in omni terra, quae noftro imperio gubcr- 

natur, dominia rerum, juila caufa pofleflionis praecedente, acquirantur. 


It was antiently decreed by the civil law, that he, who by means of pur chafe, 
donation, or any other juft title, bad obtained a thing from another, whom he thought 
to be the true owner of it, (altho * in reality he was not) and, if it was moveable, 
had pojfejfed it bona fide for the /pace of one year, either in Italy or the provinces 

- or, if it was immoveable, had pojfejfed it for the term of two years within the 

limits of Italy, jhould prefcribe to fuch thing by ufe : and this was held to be law , 
left the dominion , or property of things, Jhould be uncertain. But altho * *7 
thought by the more antient legjlators, that the above mentioned terms were of fuff 
ficient length to inable every owner to fearch after his different kinds of property, yet 
a better determination hath fuggefted itfelf to our thoughts, left the true owners Jhould 
be defrauded, or too haftily excluded , by the circumfcription of tune and place, /row 
the benefit of recovering their juft due: and we have therefore promulged our ordi¬ 
nance, by which it is provided, that things moveable may be prefcribed-to after the 
expiration of three years, and that a poffeffion, during a long tratl of time, will 
alfo found a prefcription to things immoveable : and note, that, by a long trad of 
time, we mean ten years, if the parties are prefent, fi.e. in the province) and 
twenty years, if either of them is abfent. By thefe means the property of things may 
be acquired ; and this not only in Italy, but throughout our dominions in general, if 
the poffffton was juftly founded. 


Et ideo conflitutionem.] vid. Cod. y. t. 31. 

/. uti. de ufucapione transformanda, et de fuhlata dif¬ 
ferentia rerum mancipi et nee mancipi. By the com¬ 
mon law of England the time of prefcription is 
that time of which there is no memory of man, 
or record, to the contrary ; for if there is any 
fufticient proof of a record or writing to the con¬ 
trary, altho’ it exceeds the memory or proper 
knowledge of any man living, yet it is deemed 

to be within the memory of man : and this is 

0 

the reafon, that regularly a man can not pre¬ 
fcribe or allege a cufiom againll an adl of par¬ 
liament, becaufe it is the higheil proof and mat¬ 
ter of record in the law. Co. Liu. 115. But, 
altho’ a prefcription is laid to be conftituted by 
a portion of time, which exceeds the memory of 
man, yet this is not always true; lor our laws 
admit a great variety of preferiptions; which 
for the fake of order may be divided into two 
forts;—- into thofe, which fecure us from lofs 
and punilhmetit; and into thofe, which inable 
us to acquire a property. 

The ftatute of the 31 it of E/iz. cap. 5. bars all 
popular adtions on account of offenfes by a pre¬ 
fcription of two years, in the cafe of the king, 
and by a prefcription of one year, when there is 
an informer. Other penal ftatutes allow diffe¬ 
rent periods to prefcribe in-as one year; 

(3 II. y. c. 1. 31 FJiz. c.4)-- fix months; 

(5 Ehz. c. 5.)-three months; (1 Edvj. 6. 

c.i.) -one month; (23 Eliz. c. 1.) dsV. 

tsfe. &c. -and, bv the common law, if a 

man is acquited. upon an indidlment of mur¬ 
der, he may after a year and a day plead 
prefcription againll any appeal brought by the 


wife, or the next of kin to the party killed. Na+ 
tura brevium 624. G.———— Things immoveable 
alfo, whether corporeal or incorporeal, are va- 
rioufly prefcribed-to. The molt ufual prefcrip¬ 
tion is that, which is called emphatically the 
longeft, and extends beyond the memory of man; 
for whoever will prefcribe againft another in re¬ 
gard to the maintenance of a chaplain to cele¬ 
brate divine fervice, the repairs of a church, 
an annuity, or any fervice in his fee, he mull 
prove them to have been time out of mind, or 
he does nothing. But there are preferiptions of 
a fhorter time, as of 40 years in the cafe of pre¬ 
dial tithes, by the 2d and 3d of Ed. VI.— of five 
years for lands and tenements, when a fine hath 
been lawfully acknowledged with the due pro¬ 
clamations. {^Hen. 7. c. 24.)- of three 

years, when lands and tenements gotten by for¬ 
cible entry, have been fo long held in quiet pof¬ 
feffion; (8f/.6. c. 9O- of a year and a day 

for a villein to alfcrt his liberty againll his lord, 
if the villein has continued fo long in antient 
demefne or in any of the king’s cities or towns 

without being claimed or molellcd.--— of a 

year and a day for the confirmation of any deed 
made by one, who is in prifon, unlefs he, who 
made it, doth in the interim revoke it.-Al¬ 

fo of a year and a day, to hinder the entry of 
him, who, having omited to make continual 
claim, indeavours, after a defeent call, to re¬ 
cover lands and tenements, of which he hath 
been unjullly dilTcized. Co. 1. inf. page 250 &c. 
of continual claim. But preferiptions do not take 
place in all things. No man can prefcribe, for 
example, to things not in commerce, nor to 

thofe. 





thofc, of which the king is properly the foie 
lord ; nor to a cuftom, which is repugnant to 
reafon or good manners. Co. Lift. lib. 2d. fed. 
212. of vMenage . And it is a known maxim, 


it 


t 


in the laws of England\ 

“ lands maketh a right.” 

1. cap. 8. Corel's inf. h. t. 

29S. 


at no prefcription in 
Deft, and Stud. Dial. 
Wood's inf. 297, 


De his , quee funt extra cotntnercium . 

§ I. Sed aliquando, etiamfi maxime quis bona fide rem poflederit, non 
tamen ilii ufucapio ullo tempore procedit: veluti fi quis liberum homi- 
nem, vel rem facram, vel religiofam, vel fervum fugitivum, pofiideat. 

§ 1. But it is certain in fome cafes , that alt ho* there hath been a fojfefji on in¬ 
come ft ably bona fide, yet no length of time ‘will be fnffifient to found a pre/c rift ion : 
and this happens , when a man pojfejfes , as his froferty , a free ferfon , a thing fa- 
cred or religious , or a fugitive fave . 


De rebus furtivis , et vi pojfejjis . 

§ II. Furtivae quoque res, et qux vi poflfeflae funt, nec, fi praedicto lon- 
go tempore bona fide poflefiae fuerint, ufucapi pofiimt: nam furtivarum 
rerum lex duodecim tabularum, et lex Attilia, inhibent ufucapionem; vi 
pofleflarum lex Julia et Plautia. Quod autem didtum eft, furtivarum et vi 
pofleflarum rerum ufucapionem per leges prohibitam efle, non eo pertinet, 
ut ne ipfe fur, quive per vim poflidet, ufucapere poflit, (nam his alia ra- 
tione ufucapio non competit; quia fcilicet mala fide poflident) fed ne ullus 
alius, quamvis ab eis bona fide emerit, vel ex alia caufa acceperit, ufuca- 
piendi jus habeat. Unde in rebus mobilibus non facile procedit, ut bonae 
fidei poirdforibus ufucapio competat. Nam, qui feiens alienam rem vendi- 
derit, vel ex alia caufa tradiderit, furtum ejus committit. Sed tamen id 
aliquando aliter fe habet. Nam, fi haeres rem defundto commodatam, aut 
locatam, vel apud eum depofitam, exiftimans hasreditariam efle, bona fi¬ 
de accipienti vendiderit, aut donaverit, aut dotis nomine dederit, quin is, 
qui acceperit, ufucapere poflit, dubium non eft : quippe cum ea res in 
furti vitium non ceciderit; cum utique hares, qui bona fide tanquam fu~ 
am alienaverit, furtum non committat. Item fi is, ad quem ancilke ufus- 
frubtus pertinet, partum fuum elfe credens vendiderit, aut fi donaverit, 
furtum non committit. Furtum enim, fine affebtu furandi, non committi- 
tur. Aliis quoque modis accidere poteft, ut quis, fine vitio furti, rem alienam 
ad aliquem transferat, et efficiat, ut a pofleflore ufucapiatur. Quod autem 
ad eas res, quae folo continentur, expedit, jus ita procedit, ut, fi quis loci 
vacantis pofleflionem, propter abfentiam aut negligentiam domini, aut quia 
fine fucceflore deceflerit, line vi nancilatur, quamvis ipfe mala fide pofii¬ 
deat, (quia intclligit, fe alienum fundum occupafie) tamen, fi alii bona fide 
accipienti tradiderit, poterit ei longa poftefiione res acquiri; quia ncque fur- 
tivum, neque vi poflTefliim, acceperit. Abolita eft enim quorundam veterum 
fententia, exiftimantium, etiam fundi locive furtum fieri. Et eorum utili- 
tati, qui res foli poftident, principallbus conftitutionibus prolpicitur, ne cui. 
ionsa et indubitata pofteflio debeat auferri, 
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§ i . It is alfi equally certain , that no prefcription can be founded to things mVt- 

■ able, which have been ftolen ; or to things immoveable, violence ; 

■fetch /&#£* have been poffefed bona fide, during the length of time required by out 
conflitution: for a prefcription to things ftolen is prohibited by a law of the twelve 
tables , and alfo by the law Attilia; and the laws Julia and Plautia forbid a prefcrip¬ 
tion to things feized by violence . And it is not to be infered from theft laws , that a 

■ thief \ or dijfeizer only , is prohibited to take by prefcription •, (for fuch are prohibited 
for another reafoti , namely , becaufe they are fraudulent and difhoneft poffeffors •,) but 
that all other perfons are alfo difabled to prefcribe to things ftolen , or feized forcibly, 
alt ho* they fhall have pur chafed fuch things bona fide, or otherwife received them up¬ 
on a juft account ; and from hence it follows, that things moveable cannot eafily be 
preferred to, even by honeft poffeffors : for whoever hath either fold or delivered the 
goods of another knowingly, upon any confideration, he is guilty of theft. Bat this 
rule fometimes admits of exceptions *, for in feme cafes a thing moveable may be pre¬ 
fcribed to : thus, if an heir, thinking a particular thing to be hereditary, which in 
reality had only been lent , let to, or depoftted with the decea fed, fhall have fold , given 
it , or otherwife difpofed of it to another, who received it bona fide, it is not to be 
doubted hut that the receiver may prefcribe: for fuch thing can never be reputed 
ftolen, inafmuch as it was honeftly poffeft'ed from the beginnings and the heir , who 
hath aliened it, believing it to have been his own property , hath commited no theft. 
Alfo if he, who hath the ufufruSt of a female Jlave , either fells or gives away the 

' child of fuch flave, believing it to be his own property, he does not commit theft •, for 
theft can not be conflicted without an intention to commit it. It may alfo happen, by 
various means, that one man may transfer the property of another without theft , and 
give a right of prefcription to the poffejfor. And in regard to things immoveable the 
law ordains, that, if any man Jhould take poffeffion of an eft ate without force, by rea- 
fen either of the ab fence, or negligence of the owner, or becaufe he died without heirs, 
and (alt ho ’ he hath thus pojfeffed the land difhoneftly) fhall have made livery of it to 
another, who look it bona fide, the land by long poffeffion may be acquired by fuch 
taker, who can not be faid to have received either a thing ftolen, or poftefted by vio¬ 
lence : for the opinion of thofe antient lawyers, who held, that lands and things im¬ 
moveable, might be ftolen, is now abolijhed: and it is therefore provided by the impe¬ 
rial conftitutions, in favor of all fuch, who pofjefs an immoveable property , that a long 
and undoubted poffeffion ought not to be taken away. 


De vitio purgato. 

§ III. Aliquando etiam furtiva, vel vi pofTefTa, res ufucapi potefl; veluti 

ft i 

dit 

§ 3. A prefcription may fometimes be founded even to things which have been 

ftolen, or poffeft'ed by violence \ as for inftance, when fuch things fhall have fallen a- 

gain under the power of their true owner *, for they are then reputed to be purged from 

the contamination of theft or violence, and may afterwards be clamed bj prefcrip¬ 
tion. 

De re fife all et bonis vacantibus. 

§ IV. Res fifei noftn ufucapi non poteft: fed Papinianus feripfit, bonis 
Vacantibus ftfeo nondum nuntiatis, bon«e fiuei emptorem traditam iibi rerri 

ex 
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Lib. II. Tit. VI. 

cx his bonis ufucapere pofle; et ita Divus Pius, et Divi Severus et Anto¬ 
ninus refcripferunt. 

§ 4. The things , which appertain to our treafury , can not he acquired by prefcrip - 
tion. But , efcbeatable have not been certified to the treafury, it is held by 

Papinian, that a pur chafer, bona fide, may prefcribe to any of them after delivery . 
And not only the emperor Pius, but the emperors Severus and Antoninus have alfo 

their refcripts , conformable to this opinion . 

Regula generalise 

§ V. Noviflime fciendum eft, rem talem efle debere, ut in fe non ha- 
beat vitium, ut a bonae fidei emptore ufucapi poftit, vel qui ex alia jufta 
caufa poflidet. 

§ 5. It is lafily to be obferved, that, if any man Jhall purchafe a particular 
thing bona fide, or obtain the poffeffion of it by any other juft title, he can by no 
means prefcribe to it , unlefs the thing , in itfelf, is free from all manner of excep¬ 
tion. 

De errore falfce caufce . 

§ VI. Error autem falfe caufae ufucapionem non parit; veluti ft quis, 
cum non emerit, emifle fe exiftimans, poflideat, vel, cum ei donatum non 
fuerit, quaft ex donato poflideat. 

§ 6 . A miftake of the caufe of poffeffion fhall not give rife to a prefcription: as 
when he, who poffeffes a thing, imagines , that he hath purcbafed it, when he hath 
not purcbafed it * or that the thing was a gift , when in reality it was not given. 

De accejftone pojjejffionis. 

§ VII. Diutina pofleflio, quae prodefle coeperat defundto, et haeredi et 
bonorum pofleflori continuatur, licet ipfe fciat, praedium alienum efle. 
Quod ft ille initium juftum non habuit, haeredi et bonorum pofleflori, li¬ 
cet ignoranti, pofleflio non prodeft. Quod noftra conftitutio ftmiliter et 
in ufucapionibus obfervari conftituit, ut tempora continuentur. 

§ 7. If a thing immoveable is poffejfed by any man bona fide, fo that the pcffeft 
fion is juftly commenced, then the heir of that man, when deceafed, or the poffeffor 
of his goods, may continue the poffeffion, fo as to raife a prefcription, altbo * be is con- 
fcious, that what he poffeffes is the property of another ; but, if the poffeffion was 
commenced from the beginning mala fide, or unjuftly, then will the continuance of it 
avail neither the heir, nor the poffeffor of the goods, altbo* he was ignorant of any 
tnale-feazance. And we have enabled by our imperial conftitution, that the time of 
ufucapior. or prefcription to things moveable fhall be continued in the fame manner 
from the deceafed to his fucceffor. 

Quod noftra conftitutio. ] <vid. Cod. 7. /. 31. /. un. de ufucapione trawfomumda. 

§ VIII. Inter venditorem quoque et emptorem conjungi tempora, di¬ 
vi Severus et Antoninus refcripferunt. 

§ 8. And, in regard to the computation of the years, necejfary to raife a pre- 
fcription , the emperors Severus and Antoninus have ordained by their refcript, that , 

O between 







Lib. II. Tit. VI. 

between feller and buyer, the time of the continuance of the poffeffion of the one Jhall 
be joined to the time of the continuance of the poffeff on of the other. 

De his, qui a fifco , aut Imp . Augujlczve domo , aliquid 

acceperunt . 

IX. Edifto divi Marci cavetur, eum, qui a fifco rem alienam emit, fi 

port venditionem quinquennium praeterierit, poffe dominum rei exceptione 
repellere. Conftitutio autem divas memoriae Zenonis bene profpexit iis, qui 
a fifco per venditionem, aut donationem, vel alium titulum accipiunt ali¬ 
quid ; ut ipfi quidem fecuri ftatim fiant, et vidtores exiftant, five experian- 
tur, five conveniantur: adverfus autem facratiflimum aerarium ufque ad 
quadriennium liceat iis intendere, qui pro dominio vel hypotheca earum 
rerum, quas alienatas funt, putaverint, fibi quafdam competere adtiones. 
Noftra autem divina conftitutio, quam nuper promulgavimus, etiam de iis, 
qui a noftra vel venerabilis Auguftae domo aliquid acceperint, haec ftatuit, 
quae in fifcalibus alienationibus praefatae Zenonianae conftitutionis conti- 

nentur. 

9. It is enabled by an edift of the emperor Marcus, that, when a thing is pur- 
chafed from the treafury, the pur chafer, after an uninterrupted poffeffion of it for the 
[pace of five years, fubfequent to the fale, may repel the true owner by an exception 
of prefeription. But the emperor Zeno, of facred memory, hath well provided by his 
confiitution, that all thofe, who by fale, donation, or any other title, home received 
things either moveable, or immoveable, from the public treafury, may infiantly be fe- 
cured in their poffejficn, and made certain of fuccefs, whether they are plaintiffs or 



dependents 


and that thofe, who think, that they are intituled to certain attions y 


either as proprietors or mortgagees of the things aliened, may commence their fuits a- 
gainft the treafury, at, any time within the fpace of four years, but not afterwards. 
And, in our own /acred ordinance, which we have lately promulged in favor of thofe, 
who receive any thing, whether moveable or immoveable, from the private poffeffwns 
either of our-felf, or of the emprefs, our con fort, we have made the fame regulations, 

which are contained in the above mentioned confiitution of the emperor Zeno, concert ► 

ing fifeal alienations. 

Edicto divi Marci.] mid. Cod. 2. /. 37. L 3. 

Conftitutio autem.] vid. Cod. 7. t. 37. /. 2. 

Divina conftitutio.] mid. Cod. 7. /. 36. /. 3* 
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L i b. II. 


Titulus Septimus. 


De donationibus. 


D. xxxix. T. 5.et6. C. viii. T.54. Nov. 162. 



De donatione. 

et aliud genus acquifitionis, donatio. Donationum autem duo 


funt genera j mortis caula 


mortis caufa 


‘There is another way, by which property is acquired, namely, by donation 
which there are two kinds ; the one mortis caufa, i. e. on account of death •, the 
ther non mortis caufa, i. e. not on account 



the life of the donor, 


of death ; and this takes effect, during 


De mortis caufa donatione . 

I. Mortis caufa donatio eft, quas propter mortis fit fufpicionem; cum 
quis ita donat, ut, ft quid humanitus ei contigiftet, haberet is, qui accipit: 
fin autem fupervixiflet is, qui donavit, reciperet: vel fi eum donationis poe 



nituiftet 


prior deceflerit 


donatum fit. H« mortis caufa dona 


tiones ad exemplum legatorum redadae funt per omnia : nam, cum pru- 
dentibus ambiguum fuerat, utrum donationis, an legati inftar earn obti- 
nere oporteret, (et utriufque caufie quaedam habebat infignia,) et alii ad a- 
liud genus earn retrahebant, a nobis conftitutum eft, ut per omnia fere le¬ 
gates connumeretur, et fic procedat, quemadmodum noftra conftitutio 
earn formavit. Et in fumma mortis caufa donatio eft, cum magis fe quis 
velit habere, quam eum, cui donat, magifque eum, cui donat, quam has- 
redem fuum. Sic et apud Homerum Telemachus donat Piraeo* 

Unpxi, « yap r l<?cy t x$e ip}*' 

5 Ei x.if IfA* /uivn^Yi^ xynvopse, in /usyz^oKri 

AxS'gH JLTilVXvIiS, TZZtTpWlZ TTUvIx (SzJOvlAf, 

’A vlov iyypix as (ZxAopd l7zwjpz /aw , h tivx t»v 


Er (Si 


k tya) ruTCiai povov y xnpx (pursuer® 


An tots /am %atpovh (pspny wpo; (S'aspLoflx yxipw. 

Hos verfus fic vertcre licebit. 

Cum Piraee homines lateant fecreta futuri, 

Si me forte proci feeler at is ad Styga mitt ant 
Infdiis , patriafque velint ereifeere preedas ; 

Hac ego pree reliquis multo tibi cedere malim: 
Sin ego eos juflis projiernatn cladibus ultor , 

Hcec mihi tu gaudens media inter gaudia reddas* 
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§ i .A donation on account of death it that, which is made under an apprehen- 
fion or fufpicion of death: as when any thing is given upon condition, that, if the 
donor dies, the donee fhallpoffefs it abjolutely \ or that the thing given Jhall be return¬ 
ed, if the donor fhould furvive the danger, which he apprehends ; or Jhould repent , 
that he hath made the gift ; or, if the donee fhould die before the donor. Dona¬ 
tions, mortis caufa, are now reduced, as far as pojfble, to the fmilitude of lega¬ 
cies : for, when it was much doubted by our lawyers, whether a donation mortis 
caufa ought to be reputed as a gift, or as a legacy, inajmuch as, in feme things, it 
partakes of the nature of both, we then conftituted and ordained, that every fuch 
donation Jhould be confdered as a legacy ; and be made in the manner, which our 
conftitution directs. But, in brief, a donation, mortis caufa, is then jaid to be 
made, when a man fo gives, as to demonflrate, that be would rather pojfefs the 
thing given himfelf, than that the donee Jhould pojfefs it ; and yet, at the fame time , 
evinces , that he is more willing, that the donee Jhould pojfefs it, than his own. 
heir. 

The donation, which Telemachus makes to Piraeus in Homer, is of this fpe « 

cies. 

He (when Pireeus a Ik’d for (laves, to bring 
The gifts and treafures of the Spartan king) 

Thus thoughtful anfwer’d :-thofe we (hall not move. 

Dark and unconfcious of the will of Jove. 

We know not yet the full event of all: 

Stabb’d in his palace, if your prince muft fall,. 

Us, and our houfe, if treafon muft o’erthrow,. 

Better a friend poffefs them than a foe. 

But on my foes (hould vengeance heav’n decree. 

Riches are welcome then, not elfe, to me. 

’Till then, retain the gifts. - - - ■ 

Pope’j Odyjf. lib. \p. 

Quemadmodum noftra conftitutio.] W. Cod. 8. /. 57. /. 4. 

De fwiplice inter vivos donatione ► 

§ II. Alias- autem donationes funt, qux fine ulla mortis cogitatione fi- 
unt, quas inter vivos appellamus, quas non omnino comparantur legatis: 
quae, fi fuerint perfedae, temere revocari non polTunt. Perficiuntur autem, 
cum donator luam voluntatem fcriptis aut line fcriptis manifeftaverit. Et, 
ad exemplum venditionis, noftra conftitutio eas etiam in fe habere necefii- 
tatem traditionis voluit, ut, etiamli non tradantur, habeant pleniftimum et 
perfedum robur, et traditionis neceffitas incumbat donatori. Et, cum re¬ 
tro principum difpofitiones infinuari eas adis intervenientibus volebant, ft 
majores fuerant ducentorum folidorum, conftitutio noftra earn quantitatem 
ufque ad quingentos folidos ampliavit, quam ftare etiam fine inlinuatione 
ftatuit: fed et quafdam donationes invenit, quae penitus inftnuationem fieri 
minime defiderant, fed in fe plenifiimam habent firmitatem. Alia infuper 
multa ad uberiorem exitum donationum invenimus, quae omnia ex noftris 
conftitutionibus, quas fuper his expofuimus, colligenda flint. Sciendum 
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eft tamen, quod, etfi pleniflimae fint donationes, ft tamen ingrati exiftant 
homines, in quos beneficium collatum eft, donatoribus per noftram con- 
ftitutionem licentiam prseftitimus certis ex caufis eas revocare j ne illi, qui 
fuas res in alios contulerint, ab his quandam patiantur injuriam vel jadtu- 
ram, fecundum enumerates in conftitutione noftra modos. 

§ 2. Donations, made without any thought or apprehenjion of death, we call do¬ 
nations inter vivos *, and tbefe admit of no comparison with legacies: for, when once 
they are perfebled, they can not afterwards be revoked without caufe: and donations are 
then ejleemed perfebl, when the donor hath declared and manifefted his will either in 
writing or otherwife. And it is appointed by our confutation, that a donation 
inter vivos /hall, in imitation of a fale , necejfarily inforce a delivery ; for when things 
are given they become fully and perfectly vefted in the donee, and it is incumbent up¬ 
on the donor to deliver them : and alt ho * it is enabled by the conjlitutions of our pre- 
deceffors, that donations, amounting to the value of two hundred folidi, /hall be pub¬ 
licly and formally inrolled and regiflered, we have yet thought it expedient to inlarge 
this fum to five hundred folidi by our ordinance, by which we permit all donations of 
lefs value to be firm and binding without infinuation or inrollment \ and there are like- 
wife fotne donations, which, altho' they exceed five hundred folidi, are yet offull force 
without infinuation. IVe have alfo, for the inlargement of donations, enabled many 
other rules, all which may be collebled by perufing our conjlitutions, fet forth for that 
purpofe. It neverthelefs remains to be obferved, that, when a donation is fully and 
^ validly made, the donor may revoke it on account of ingratitude in the donee in feme- 
particular cafes ; and this may be done, left he, who hath been liberal and kind to an¬ 
other, fbould in any of the inftances, enumerated in our conflitution, fuffer either in¬ 
jury or damage from him, upon whom a benefit was confered. 

Noftra conftitutio.] <vid. Cod. 8. /. 54. /. 35. Enumerates in conftitutione.] vidCod. 8. 

Conftitutio noftra.] mid. Cod. 8. t. 54. /. 36. t. 56. /. 10. 

De donatione ante nuptias vel propter nuptias . 

§ III. Eft et aliud genus inter vivos donationis, quod veteribus quidem 
prudentibus penitus erat incognitum, poftea autem a junioribus Divis Prin- 
cipibus introdu&um eft, quod ante nuptias vocabatur, et tacitam in fe con- 
ditionem habebat, ut tunc ratum eftet, cum matrimonium eftet infecu- 
tum: ideoque ante nuptias vocabatur, quod ante matrimonium efficieba- 
tur: et nunquam poft nuptias celebratas talis donatio procedebat. Sed pri¬ 
mus quidem Divus Juftinus pater nofter, cum augeri dotes et poft nuptias 
fuerat permiflum, fi quid tale eveniret, et ante nuptias augeri donationem, 
et conftante inatrimonio, fua conftitutione permifit: fed tamen nomen in¬ 
conveniens remanebat, cum ante nuptias quidem vocabatur, poft nuptias 
autem tale accipiebat incrementum. Sed nos pleniffimo fini tradere fanc- 
tiones cupientes, et confequentia nomina rebus efte ftudentes, conftitui- 
mus, ut tales donationes non augeantur tantum, fed etiam conftante ma- 
trimonio initium accipiant: et non ante nuptias, fed propter nuptias, vo- 
eentur: et dotibus in hoc exaequentur, ut quemadmodum dotes conftante 
matrimonio non folum. augentur, fed etiam hunt, ita et iftce donationes, 
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quae propter nuptias introdu&ae funt, non iblum ante cedant matrimonium, 
fed eo etiam contralto augeantur et conftituantur. 

§ 3. There is alfo another Jpecies of donations inter vivos, which was wholly un¬ 
known to the antient lawyers, being introduced by later emperors: this fpecies of do¬ 
nations inter vivos was called ante nuptias, (i. e. before marriage) and contained in 
it the following tacit condition ; namely, that it Jhould then take effel 7 , when the mar¬ 
riage was performed ; and thefe donations were properly called ante nuptias, becaufe 
they could never be conflicted after the celebration of matrimony. But , inafmuch as 
it was permited by the antient law, that portions might be augmented after marriage , 
the emperor Juftin, our father, hath enabled by his conflict ion, that donations called 
ante nuptias might alfo be augmented at any time, wbilefl the matrimony fubfifled: 
and, as it was improper, that a donation Jhould be flill termed ante nuptias, when it 
had received an augmentation poft nuptias, i. e. after matrimony , we therefore , be¬ 
ing defirous, that our fanflions might become as perfeft as poJJible, and that names 
Jlsould be / roperly adapted to things , have ordained and conflicted , that the above 
mentioned donations may be not only augmented, but may alfo receive their commence¬ 
ment at any time during matrimony, and that for the future they Jhall not be called 
donations ante nuptias, but donations propter nuptias *, i. e. on acconnt of marriage: 
and thus thefe donations are made equal with portions \ for as portions may be aug¬ 
mented, and even made, when matrimony is fubjifling and perfons are actually mar¬ 
ried, fo donations, which are introduced on account of matrimony, may now not only 
precede marriage, but be augmented, or even conflicted, after the celebration of it. 

Sua conftitutione.] mid. Cod. 5. t. 3. /. 19. rem corrigi, et non ante nuptias donationem tandem 

Conflituimus.] vid. Cod. 5. t. 3. 1 . 20. begin- <vocari, fed propter nuptias donationem. 

ning thus Sancimus, nomine prim emendato, ita 

De jure accrefcendi . 

§ IV. Erat olim et alius modus civilis acquifitionis per jus accrefcendi, 
quod eft tale; ft, communem fervumhabens aliquis cumTitio, folus liber- 
tatem ei impoluerit, vel vindidta vel teftamento, eo cafu pars ejus amitteba- 
tur, et focio accrefcebat. Sed cum peftimum fuerat exemplo, et libertate 
fervum defraudari,et ex eo humanioribus quidem dominis damnum infer- 
ri, feverioribus autem dominis lucrum accedere, hoc, quail invidia plenum, 
pio remedio per noftram conftitutionem mederi neceftarium duximus. Et 
invenimus viam, per quain manumiffor, et focius ejus, et qui liberta- 
tem accepit, noftro benefkio fruantur, libertate cum effedu procedente, 
(cujus favore antiquos legum latores multa etiam contra communes regu- 
las ftatuifle manifeftum eft,) et eo, qui earn libertatem impofuit, fuae libera- 
litatis Habilitate gaudente, et lbcio indemni confervato, pretiumque fervi fe- 
cundum partem dominii, quod nos definivimus, accipiente. 

§4.7 here was formerly another manner of acquiring property by the civil law ; 
namely by accretion ; as for inflance , if Primus had poffejjed a Jlave in common with 
Titius, and Primus had infranchifed that Jlave, either by the vindifta or by teflament, 
then would the (ha re of Primus in that Jlave be loft and accrue to Titius. But, in¬ 
afmuch as it affords a bad example, that a man Jhould be defrauded of his liberty, 
and that thofe maflers , who are mojl humane, Jhould Juffer lofs, while ft thofe , who 
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are tnoft fevere, receive emolument , we have thought it necejfary, that a /roper re¬ 
medy Jbould be applied to this grievance ; and we have found a method, by which the 
manumit tor ,, his co-par tener, and the freed perfon , may all partake of our beneficence: 
for we have decreed, (and it is mantfeft, that the antient legiflators have often tranf- 
grejftd the ft rift rules of law in favor of liberty J that freedom, altbo' granted by one 
partener only, Jball immediately take effect \ fo that the manumittor fhcdl have reafi/t 
to be plea fed with the validity of his gift , if bis co-partener is indemnified by receiving 
his Jhare of the worth of the Jlave. 

Qgod nos ddmivimas.} vut. Cod. 7. t. 7. /. 1 * it cvmrnuni /trot manumiffo. 


T I T U L U S 


OCTAVUS. 



De tnarito , qui, licet fundi dotalis dominus fit, alienare 

nequit . 

k C c 1 D 1 t aliquando, ut, qui dominus rei fit, alienare non poffit: ef 




contra, qui dominus non fit, alienandae rei poteftatem habeat. Nam 
dotale praedium maritus, invita muliere, per legem Juliam prohibetur alie¬ 
nare j quamvis ipfius fit, dotis caufa ei datum : quod nos, legem Juliam 
corrigentes, in meliorem ftatum deduximus. Cum enim lex in folis tan- 
tummodo rebus locum habebat, quae Italics fuerant, et alienationes inbi— 
bebat, quae invita muliere fiebant, hypotbecas autem earum rerum etiam 
volente ea, utique remedium impofuimus, ut etiam in eas res, quae in pro- 
vinciali folo pofitae funt, interdidta fit alienatio vel obligatio, ut neutrum 
eorum neque confentientibus mulieribus procedat: ne fexus muliebris fra- 
gilitas in perniciem fubflantix earum convertatur. 


It fometimes happens, that the proprietor of a thing can not alien it, and on the 
contrary that he, who is not the proprietor, may alien it: for example, by the law 
Julia an hufband is prohibited to make an alienation of lands, which came to him in 
right of his wife, unlefs his wife confents to the alienation *, and yet every man is 
deemed the proprietor of whatever is given to him, as a marriage portion. But 9 
in this refpett, we have corrected the law Julia, and brought it into a better fate: 
for, having obferved, that this law regards only thoje immoveable poffijfions, which 
are fituated within the precinfts of Italy ; and that, altho’ it inhibits the hujband to 
make a mortgage of fuch pojfejfions, even with the confeni of his wife, yet it permits 
him, with the confent of his wife, to make an alienation, we have therefore provided 
a remedy by our imperial authority j fo that now no hujband can either alien or mort¬ 
gage, even with the confent of his wife, any immoveable poffeffion, whether provin¬ 
cial or Italian, obtained with her, as a marriage portion \ and we have been in¬ 
duced to make thefe regulations , left the frailty of women Jhould occafion the ruin of 
their fortunes. 


Rmedium impofuimus.] mid. Cod* 5. t.i 3. /. un. 
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De creditore\ qui % licet non fit dominus> tamen alienare ptg- 

nus pot eft. 

§ I. Contra autem creditor pignus, ex padtione, quamvis ejus ea res non 
fit, alienare pot eft. Sed hoc forfitan ideo videtur fieri, quod voluntate de- 
bitoris intelligitur pignus alienari, qui ab initio contradtus padtus eft, ut 
liceret creditori pignus vendere, fi pecunia non folvatur. Sed, ne credito¬ 
rs jus fuum peifequi impedirentur, neque debitores temere fuarum re¬ 
rum dominium amittere viderentur, noftra conftitutione confultum eft, et 
certus modus impofitus eft, per quern pignorum diftradtio poflit procede- 
re j cujus tenore utrique parti creditorum et debitorum fatis abundeque 

provifum eft. 

§ i. But a creditor, by virtue of a compact, may fell or alien a pledge, alt bo* it is 
not his own property ; yet this feems to be allowable for no other reafon, than becaufe 
the pledge is underfood to be aliened by the confent of the debtor, with whom it was 
covenanted from the commencement of the contract, that the creditor might be per - 
united to fell the pledge, if the money borrowed was not paid at the time fipulated. 
But, left creditors fhould be impeded from profecuting, what is juftly due to them, 
and led debtors, on the contrary, fhould lofe the property of their pojfejfions too foon, 
we have in our ordinance, promulgedfor this purpofe, inf ituted certain methods, by 
which the fale of pledges may be warrantably made: and, thro* the whole tenor of 
our conftitution, a fujficient caution hath been taken in regard to both creditors and 

debtors. 

Conftitutione confultum eft.] vut. Cod. 8. t. 34. /. 3. 

De pupillo , qui) licet dotninus , non tamen fine tutoris auElo - 

r it ate alienare poteft. 

§ II. Nunc admonendi fumus, neque pupillum, neque pupillam, ul- 
lam rem fine tutoris audloritate alienare pofte. Ideoque, fi mutuam pecu- 
niam fine tutoris audtoritate alicui dederit, non contrahit obligationem: 
quia pecuniam non facit accipientis : ideoque vindicari nummi pofliint, 
ficubi extant. Sed, fi nummi, quos mutuo minor dederit, ab eo, qui ac- 
cepit, bona fide confumpti funt, condici pofliint: fi mala fide, ad exhi- 
bendum de his agi poteft. 

§2 .It muft now be obferved , that no pupils whether male or female , hath power to 
alien anything without the authority of a tutor: and therefore , if a pupil , without 
the authority of his tutor , Jhall lend money to any man , fucb pupil contrails no obli¬ 
gation : for he is incapable of vef ing the property of bis money in the borrower ; and 
therefore the money may be claimed by vindication, (that is, by a real a hi ion,) if it 
exifts intire and unfpent. But if money, lent by a minor, is confumed by the bor¬ 
rower, bona fide, (i . e. believing that the lendor was of full age) it may be recovered 
from Juch borrower by condition, that is, by a perfonal adion. And, if fucb mo¬ 
ney is confumed by the borrower mala fide, an a Cl ion ad exhibendum will lie againfi 
mm. 

§ HI. 
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De pupiilo, qui, licet Jit dominus , tamen alienare non 

potejl . 

§ III. At ex contrario omnes res pupiilo et pupillae fine tutoris audo- 
ritate rede dari pofTant: ideoque, fi debitor pupiilo folvat, neceflaria eft de¬ 
bitori tutoris audoritas: alioqui non liberabitur. Sed hoc etiam evidentif- 
fima ratione ftatutum eft in conftitutione, quam ad Caefarienfes advocatos 
ex fuggeftione Triboniani, viri eminentiftimi, quaeftoris facri palatii nof- 
tri, promulgavimus: qua difpofitum eft, ita licere tutori vel curatori de- 
bitorem pupillarem folvere, ut prius judicialis fententia fine omni damno 
celebrata hoc permittat: quo fubfecuto, fi et judex pronunciaverit, et de¬ 
bitor folverit, fequatur hujufmodi folutionem pleniftima fecuritas. Sin au- 
tem aliter, quam difpofuimus, fblutio fada fuerit, pecuniam autem falvam 
habeat pupillus, aut ex ea locupletior fit, et adhuc eandem pecuniae fum- 
mam petat, per exceptionem doli mali poterit fubmoveri. Quod fi male 
confumpferit, aut furto aut vi amiferit, nihil proderit debitori doli mali 
exceptio, fed nihilominus condemnabitur: quia temere fine tutoris audo- 
ritate, et non fecundum noftram difpofitionem, folverit. Sed ex diverfb pu- 
pilli vel pupillae folvere fine tutoris audoritate non poffunt: quia id, quod 
lolvunt, non fit accipientis: cum fcilicet nullius rei alienatio eis fine tutoris 
audoritate concefla fit. 

§ 3. But, on the contrary, the property of any thing may be transfered to pupils, 
whether male or female, without the authority of their tutors : yet , if a debtor makes a 
payment to a pupil, it is neceffary, that the debtor Jhould be warranted by the autho¬ 
rity of the pupil's tutor ; otherwife he will not be acquited of the debt: and this, for 
a mojft evident reafon, was ordained by a conftitution, which we promulged to the ad¬ 
vocates of Caefarea, at the fuggeftion of that mo ft eminent man Tribonian, the quef- 
tor of our facred palace: and by this conftitution it is enabled, that the debtor of a 
minor may lawfully pay any fum to his tutor or curator, if a judicial decree, permit- 
ing the payment, is previoufly obtained without expenfe to the minor: for, when the 
payment of a debt is warranted by, and fubfequent to, the decree of a judge, it is al¬ 
ways attended with the fulleft fecurity. But, altho * money hath been paid to a pupil, 
otherwife than wc have ordained, yet, if he fhould afterwards require, that the mo¬ 
ney Jhould be paid him again, and demand it by aft ion, he might be deprived of his 
plea by an exception of fraud, if it could be proved, that he had become richer by the 
increafe of this money ; or even, that he had preferved it fafely. But, if the pupil 
hath fquandered and con fumed the money paid to him, or loft it either by theft or vio¬ 
lence, an exception of fraud will be of no benefit to the debtor, who will be compelled 
to make a fecond payment, becaufe the ftrft was made inconjiderately, without the au¬ 
thority of the tutor, and not according to our ordinance. Pupils are alfo incapaci¬ 
tated to pay money without the authority of their tutors ♦, becaufe money, when paid by 
a pupil without fuch authority, doth not become the property of him, to whom it is 

paid: for the alienation of no one thing is granted to a pupil without the authority of 
bis tutor. 

Statutum eft in conftitutione.] W. Qd. 5. t. 37. //. 25, zj. 
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De Merit in potejlate. 

§ I. Igitur liberi veftri utriufque fexus, quos in poteftate habetis, olim 
quidem quicquid ad eos pervenerat, (exceptis videlicet caftrenfibus peculi- 
is,) hoc parentibus fuis acquirebant fine ulla diftindione: et hoc ita paren- 
tum fiebat, ut etiam eflet iis licentia quod per unum vel unam eorum acqui- 
ftfum eflet, alii filio, vel extraneo donare, vel vendere, vel, quocumque 
modo voluerant, applicare : quod nobis inhumanum vifum eft: et gene- 
rali conftitutione emifla, et liberis pepercimus, et parentibus honorem de- 
bitum refervavimus: fancitum etenim a nobis eft, ut, fi quid ex re patris ei 
obveniat, hoc fecundum antiquam obfervationem totum parenti acquiratur. 
Quae enim invidia eft, quod ex patris occafione profedum eft, hoc ad eum 
reverti ? Quod autem ex alia caufa fibi filiusfamilias acquifivit, hujus ufum- 
frudum patri quidem acquirat, dominium autem apud eum remaneat: ne, 
quod ei fuis laboribus vel profpera fortuna acceflerit, hoc in alium perve- 
niens, ludofum ei procedat. 

§ i. // was antiently the law, that whatever eft ate came to children, whether male 
or female, who were under the fewer of their parents , it was acquired for the pa¬ 
rents of Juch children without any diminution, if we except the peculium caftrenfe: 
and thefe eftates were fo abfolutely vefted in the parents , that what was acquired by one 
child they might have given to another child, or to a ftranger ; or might have fold it, or 
applied it in what manner, and to what purpofe they thought proper: but this feemed to 
be inhuman \ and we have therefore , by a general conftitution, mitigate<f the rigor of 
the law in regard to children, and have, at the fame time, maintained that honor , 
which is due to parents \ having ordained, that, if any thing accrues to the fon by 
means of the father s fortune, the whole Jhall be acquired for the father, according to 
aniient praftice: (for can it be unjuft , that the wealth, which the fon hath obtained\ 
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by means of the father , fbould revert to him ?) but that the dominion and property of 
whatever the fon of a family hath acquired, by atty other means, Jhall remain in the 
fon •, and that the father Jhall be intituled only to the ufufruft of fuch acquifition. And 
this we have thought proper to decree, left that , which hath accrued to a man from 
his labor or good fortune, fhould be unjuftly transfered to another . 


Generali conftitatione.] 


rid. Cod. 6 . t. 61. L 6. 


De emancipatione liberorum . 

§ II. Hoc quoque a nobis difpofitum eft et in ea fpecie, ubi parens, 
emancipando liberos fuos, ex rebus, qu£ acquifitionem effugiebant, fibi 
tertiam partem retinere (ft voiuerat) licentiam ex anterioribus conftitutio- 
nibus habebat, quafi pro pretio quodammodo emancipationis: et inhuma- 
num quiddam accidebat, ut ftlius rerum fuarum ex hac emancipatione 
dominio pro tertia parte defraudaretur: et, quod honoris ei ex emancipa¬ 
tione additum erat, quod fui juris effedtus eflet, hoc per rerum diminution 
nem decrefceret. Ideoque ftatuimus, ut parens pro tertia parte dominii, 
quam retinere poterat, dimidiam non dominii rerum, fed ufusfrudtus, re- 
tineat. Ita etenim res inta&ae apud filium remanebunt, et pater ampliore 
fumma fruetur, pro tertia, dimidia potiturus> 

§ 2. We have alfo regarded the inter eft of children in refpeft to emancipation : 
for a parent, when he emancipated his children, mighty according to former confti - 
tutionSy have taken to himfelfy if be was fo inclinedy the property of the third part 
of thofe things, which were excepted from paternal acquijitiony returning it as the price 
of emancipation. But it appeared to be inhuman, that the fon fhould be thus defrauded 
of the third part of his property, and that the honor, which he had obtained by becom¬ 
ing independent, fhould be decreafed by the diminution of his eft ate *, and we have there¬ 
fore decreed, that the parent inftead of the third part of the property, which he for¬ 
merly might have retained, Jhall now be intituled to an halffhare, not of the proper¬ 
ty, but of the ufufrubl ; fo that the properly willy for the future, remain inlire in 
the fon, and the father will enjoy a greater Jhare \ namely, half inftead of a third 
part. 

Ex anterioribus conftitutionibus.] rid.ll. i, z. Ideoque ftatuimus.] rid. Cod. 6. t. 6i. /. 6, 
Cod. Thtod. de materm bonis. 

De Jervis no ft r is. 

§ III. Item vobis acquiritur, quod fervi veftri ex traditione nancifcun- 
tur, five quid ftipulentur, five ex donatione, vel ex legato, vel ex qualibet 
alia caufa, acquirant. Hoc enim vobis et ignoantibus et invitis obvenit; ipfe 
enim fervus, qui in poteftate alterius eft, nihil fuum habere poteft. Sed, ft 
haeres inftitutus fit, non alias, nift veftro jufiii, haereditatem adire poteft. 
et, ft vobis jubentibus adierit, vobis haereditas acquiritur, perinde ac ft vos 
ipfi haeredes inftituti efletis. Et convenienter fcilicet vobis legatum per eos 
acquiritur. Non folum autem proprietas per eos, quos in poteftate habetis, 
vobis acquiritur, fed etiam pofteflio : cujufcunque enim rei poft'eftionem 
adepti fuerint, id vos poftidere videmini. Unde etiam per eos ufucapio, vel 

iongi temporis pofteflio, vobis accidit. 
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3 - Whatever our Jlaves have at any time acquired, whether by delivery, flip* 
lat ion , donation, 'bequefl, or any other means, the fame is reputed to be acquired by 
ourfelves, and we thus acquire things, altbo* we are ignorant of, or even averfe to, 
the acquisition •, for be, who is a flave, can have no property. And, if a,flave is in - 
ftituted an heir, he can not otherwife take upon bimfelf the inheritance, than at the 
command of bis mafler-, but, if the flave is commanded to do this, the inheritance is 
as fully acquired by the mafler, as if he had been himfelf made the heir ; and confe- 
quently a legacy , left to a flave, is acquired by bis mafler. It is farther to be ob- 
ferved , that maflers acquire by their Jlaves not only the property of things, but alfo the 
pojfeflion ; for whatever is pojfejfed by a flave, the fame ferns to be pojfejfed by his 
maflerwho may therefore found a prefcription to it by means of bis flave. , \ 


De fruEiuariis et bona fide poffejfts. 

§ IV. De iis autem fervis, in quibus tantummodo ufumfru&um ha- 
betis, ita placuit, ut, quicquid ex re veftra, vel ex opens fuis, acquimnt, 
id vobis adjiciaturj quod vero extra eas caufas confecuti funt, id ad domi- 
num proprietatis pertineat. Itaque, fi is fervus haeres inftitutus fit, lega- 
tumve quid ei, aut donatum fuerit, non ufufru&uario fed domino proprie¬ 
tatis acquiritur. 

§ 4. In regard to thofe Jlaves, of whom the poffeffor has the ufufruft only, it is 
an eftablijhed rule, that whatever they acquire by means of his goods, or by their own 
work and labor, it appertains to their ufufrufiuary mafler. But whatever is ob¬ 
tained by a flave, otherwife than by thofe means, it belongs to him, who bath the pro¬ 
perty of the flave: and therefore, if a flave is inftituted an heir, or hath received a 
legacy, or a gift, the inheritance, legacy, or gift, will not be acquired for the ufu- 
fruituary mafler, but for the proprietor. 



Continuation 

V. Idem placet et de eo, qui a vobis bona fide poffidetur, five is li¬ 
ber fit, five alienus fervus: quod enim placuit de ufufru&uario, idem pla¬ 
cet et de bonae fidei poffeflore. Itaque, quod extra iftas duas caufas acquiri¬ 
tur, id vel ad ipliim pertinet, fi liber eft, vel ad dominum, fi fervus eft. 
Sed bonas fidei pofielfor, cum ufuceperit fervum, (quia eo modo dominus 
fit,) ex omnibus caufis per eum fibi acquirere poteft. Frudtuarius vero ufu- 
capere non poteft: primum quia non pofiidet, fed habet jus utendi, fruen- 
di: deinde, quia fcit, fervum alienum efie.. Non folum autem proprie- 
tas per eos fervos, in quibus ufumfrum< 5 tum habetis, vel quos bona fide 
poflidetis, aut per liberam perfonam, quae bona fide vobis fervit, vobis 
acquiritur, fed etiam pofielfio.. Loquimur autem in utriufque perfona fe- 
cundum diftin&ionem, quam proxime expofuimus, id eft, fi quam poflef- 
fionem ex re veftra, vel ex fuis operis, adepti fuerint. 

5. The fame rule is obferved in regard to him * who is pojfejfed as a flave bona 
fide, whether he is a free man, or the flave of another: for the law concerning an ufu- 
friiuiuary mafler prevails equally in relation to a bor.a fide poffeffor ; and therefore 
whatever is acquired otherwife , than ly the two caujes ahcvcmenlioned., it either be¬ 
longs to the perfon pojfejfed, if he is free i or to the proprietor , if the perfon pojfejfed 
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is the / lave of another . But a bona fide poffeffor, who bath gained a flave by ufu- 
capion or prefeription, (inafmucb as be thus becomes the abfolute proprietor,) can ac¬ 
quire by virtue of fucb flave, by all manner of ways. But an ufufruftuary mafter 
can not preferibe *, fir ft, lecaufe be can never be ftriftly faid to poffefs, having only 
the power of ujing: and farther, becaufe be knows, that the flave belongs to another. 
We nevertbelefs may acquire not only property, but alfo pofftjjion, by means of tbeftaves, 
whom we poffefs bona fide, or of whom we have only the ufufruft ; and even by means 

in faying this, we 


But 


of a free perfon, of whom we have a bona fide poffeffm 
adhere to the diftinftion, which we have before explained, and fpeak of tbofle things 
only, of which a flave may acquire the poffejjion, either by means of the goods of his 

mafter, or by bis own induftry . 


De - reliquis perfonis. 

§ VI. Ex his itaque apparet, per liberos homines, quos neque veftr© 
juri fubjedos habetis, neque bona fide poflidetis, item per alienos fervos, 
in quibus neque ulumfrudum habetis, neque pofleffionem juftam, nulla 
ex caula vobis acquiri pofle. Et hoc eft, quod dicitur, per extraneam per- 
fonam nihil acquiri pofle; excepto eo, quod per liberam perfonam (veluti 
per procuratorem) placet non lolum feientibus, fed et ignorantibus, vobis. 
acquiri pofleffionem, fecundum Divi Severi conftitutionem; et per hanc 
pofleffionem etiam dominium, fi dominus fiierit, qui tradidit; vel ufuca- 
pionem aut longi temporis praeleriptionem, fi dominus non fit. 

§ 6. It is apparent from what has been faid; that we can by no means make ac¬ 
quisitions by free perfons, who are not under our jubjell ion nor pofjeffed by us bona 
fide : neither can we acquire property by another's flave, of whom we have neither 
the ufufruft, nor the juft poffefficn. And this is meant, when it is faid, that nothing 
can be acquired by means of a ftranger •, which we muft underftand with an exceptions 
for it hath been determined according to the conftitution of the emperor Sevcrus, that 
poffejfwn may be acquired for us by a free per Jon, as for inftance by a pro ft or, not on¬ 
ly with, but even without our knowledge and, by this poffeffion, the property may 
be gained, if the delivery was made by the proprietor ; and an ufucapion or preferip- 
tion may be acquired, altho' the delivery was made by one, who was not the pro¬ 
prietor. 

Divi Severi conftitutionem ] t vid. Cod. 7. /. 32. /. 1. 


Tranfitio . 

§ VII. Hadenus tantifper admonuifle fufficiat, quemadmodum lingu¬ 
lae res vobis acquirantur : nam legatorum jus, quo et ipfo lingulae res vo¬ 
bis acquiruntur, item fideicommiflorum, ubi lingulae res vobis relinquun- 
tur, opportunius inferiore loco referemus. Videamus itaque nunc, quibus 
modis per univerlitatem res vobis acquirantur. Si cui ergo haeredes fadi 
litis, five cujus bonorum pofleffionem peticritis, vel li quern adrogaveritis, 
vel fi cujus bona, libertatum conferv and arum caula, vobis addida fuerint, 
ejus res omnes ad vos tranfeunt. Ac prius de haereditatibus difpiciamus, 

quorum duplex conditio eft j nam vel ex teftamento, vel ab inteftato, ad 

VOS 
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vos pertinent. Et prius eft, ut de his defpidamns, qua ex teftametito 

vobis obveniunt j qua in re neceflarium eft initium de teftamentis ordi* 
nandis cxponere. 

§ 7. The observations ,, which we have already made , concerning the acquijl- 
tion of particular things , may fuffice for the prefent ; for wejball treat more oppor¬ 
tunely hereafter in another place of the rights of legacies and trufts. We will now 
proceed to Jhew , how things may be acquired per univerfitatem, that is , wholly and 
i n g r ofs by one ftngle acquifitm: for example \ if Titius is nominated an heir, of 
fecks the poffejion of the goods of another , or arrogates any one as his fon , Or if goods 
are adjudged to him for the fake of preferving the liberty ofJlaves ; in all thefe cafes , the 
intire inheritance paffes to Titius. Let us now therefore inquire into inheritances , 
which are of a twofold nature ; for they proceed either from a teftacy , or an inteflacy. 
We will firjl treat of thofe , which come to us by t eft ament ; and, in doing this , it will 
be necejfary to begin by explaining the manner of making teftaments. 









teftamentis ordinandis. 


D. xxviii. T. 1. 



Nov. 66 .11 



Etymologici. 

•• * 

Testamentum ex eo appellatur, quod teftatio mentis fit. 

A teftament is fo called from the latin word teftatio; becaufe it bears witnefs or 

teftimony to the determination of the mind. 

Teftamentum ex eo.] The writers on the ci- “ made according to the formalities, prefcribed 
vil law give various definitions of a tefiament. “ bylatf. Domat. lib. \. t.i.fePl.i." For in 
Modejlinus calls it s voluntatis nofira jujia fententia reality the conilitution of an heir, or an execu- 

de eo, quod quis pojl mortem fuatn fieri nueht . . . tor, is the eflence of a teftament, and that, 

Ulpian defines it to be mentis voflr<ejufla contef- which diftinguifhes it from a codicil, or dona- 

tatio, in idfolemniter fa£1 a, ut pojl mortem noftratn tion mortis caufa. tpuinque 'verbis poteji quis faceri 

*valeat .- Butothers, with a greater degree of tejlamentum , ut dicat , Lucius Titius mihi 

exadnefs,define a teftament “ to be the appoint- hteres esto. t.$. Li. S e ivin.p\-$ i ^,$. 

“ ment of an executor or teftamemary heir. 



De anti quis modis tefiandi civilibus. 

I. Sed, ut nihil antiquitatis penitus ignoretur, fciendum eft, olirri 
quidem duo genera teftamentorum in ufu fuiflej quorum altero in pace 
et otio utebantur, quod calatis comitiis appeliabant $ altero, cum in pras- 
lium exituri eflent, quod procindtum dicebatur; Accdfit. deinde tertium 
genus teftamentorum, quod dicebatur per ass et libram, fcilicet quod per 
emancipationem, id eft, imaginariam quandam venditionem agebatur, 
quinque teftibus et libripende, civibus Romanis puberibus, praefentibus, et 
ieo, qui familiae emptor dicebatur. Sed ilia quidem priora duo genera tef¬ 
tamentorum ex veteribus temporibus in defuetudinem abierunt: quod 


vc ro 




vcro per *s et libram fiebat, licet diutius permanferit, attamen partim et 
hoc in ufu cflc defiit. 

i. But, left the antient ufage Jbould be forgotten , it is neceffary to obferve , that 



kinds of teftaments were formerly in ufe the one was practiced in times of pe 
and named caiatis comitiis-, becaufe it was made in a full affembly of the people ; 
and the other was ufed when the people were going forth to battel , and was ftiled 
procin&um teftamentum. But a third fpecies was afterwards added, which was 
called per ass et libram, becaufe it was ejfefted by emancipation , which was an alie¬ 
nation, made by an imaginary fale in the prefence of five witneffes,. and the libripens 
or ballanc e-holder, all citizens of Rome, above the age of fourteen j and alfo in the 
7 refence of him, who was called the emptor familias or pur chafer. The two former 
kinds of teftaments have been difufed for many ages ; and that, which was made per 
ass et libram, alt ho' it continued longer in pra&ice, bath now ceafed in part to be 
cbferved. 


Per aes et libram.] Cujacius is of opinion, that 
this fpecies of teftaments was abrogated by Con- 
fiantine. Cod.6. t. 23. 1 .15. 

Attamen partim.] It is faid to have ceafed in 
fart only, becaufe the fame number of witnef¬ 
fes were ftill neceffary; for tho’ the civil law 
required but five, yet the b all an ce-holder and 


the pqrchafer in reality made feven; and it was 
to fupply the place of thefe, that the praetorian 
law added two witneffes to the number requifite 
by the civil law j fo that in effeft both the civil 
and the praetorian law required the prefence of. 
the fame number of perfons. 


De antiqua tejlandi ratione preetoria. 

§ II. Sed prasdida quidem nomina teftamentorum ad jus civile refere- 
bantur : poftea vero ex edido praetoris forma alia faciendomm teftamento- 
rum introduda eft. Jure etenim honorario nulla mancipatio defiderabatur, 
fed feptem teftium figna fufficiebant: cum jure civili ligna teftium non ef- 
fent neceflaria. 

§ 2. The three kinds of teftaments before mentioned all took their rife from the ci¬ 
vil law j but afterwards another fpecies was introduced by the edift of the praetor ;. 
for, by the honorary or praetorian edift, the fignature of feven witneffes was decreed 
fufficient to eftablifh a will without any emancipation or imaginary fale but this fig • 
nature of witneffes was not required by the civil law. 


De conjunftione juris chilis et prcetorii . 

§ III. Sed, cum paulatim, tarn ex ufu hominum quam ex conftitutio- 
num emendationibus, coepit in unam confonantiam jus civile et prastorium 
jungi, conftitutum eft,ut, uno eodemque tempore, quod jus civile quodam- 
modo exigebat, feptem teftibus adhibitis, et fubfcriptione teftium, quod 
ex conftitutionibus inventum eft, et ex edido prastoris, fignacula teftamen- 
tis imponerentur: ita ut hoc jus tripertitum effe videatur: et teftes quidem, 
eorumque prasfentia, uno contextu, teftamenti celebrandi gratia, h jure 
civili defcendant: lubfcriptiones autem teftatoris et teftium ex facrarum 
conftitutionum obfervatione adhibeantur : fignacula autem et teftium nu- 
merus ex edido praetoris. 
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§ 3 


When the civil and prceiorian laws began to be blended together partly by 


ttfage , and partly by the emendation , made by the imperial confiitutions , it became 
an ejlablijhed rule , that all teftaments Jhould be made at one and the fame time ac¬ 
cording to the civil law ; that they Jhould be fealed by j'even witneffes according to 
the p ’ratorian law , and that they Jhould aljo be JubJcribed by the witneffes, in obe¬ 
dience to tie confiitutions. Thus the law concerning teftaments Jeems to be tripar¬ 
tite : for the civil law inforces the necejfity of having witneftes to make a teftament 

J - ^ V • 4* m tt i • • a 


valid, who muft all be prefent at one and the fame time without interval 


the J 


ed confiitutions ordain , that every teftament muft be JubJcribed by the teftator and 

J . m I m a % • « A « « ^ 


the witneffe 

witneffes. 


and the praetorian edift requires fealirg, and fixes the number of 


Quod ex conftitutionibos.] The fubfcription titan fat omne verbum. Decret. Greg* IX. lib. 3. 

of witneffes was in ufe from the time of the firft t. 26. //. 10,11.- Nor are even two witneffes 

emperors, as appears from Ulpian. D. 28.1.1. neceffarily required by the law of England, if 
l! 22. But the fubfcription of the teftator was there are circumftances to fupplv the want of 

introduced by the following conftitution of Theo- them. Cower s tuft. Lb. 2. 1 . 10 .feci. 2. -- 

dofttus. Hac confultijjima lege ftancimus, licere per And this praftice in England is not wholly with- 

fcripturam confcientibus teftamentum , ft nullum feire out a precedent, even among the Romans - 

‘volunt ea, qua in eo feripta funt , confignatam, wet for the emperors Theodoftus and Valentinian, 
ligatam , <vel tantum claufam involutamque proferre by a novel conftitution, allowed every holo- 
feripturam, wet ipfius teftatoris, wel cujuflibet alteri- graph teftament to be of full force tho’ made 
us manu conftcriptam , eamque rogatis teftibus Jeptem without witneffes. Si holograpba manu teft amen - 
ttumero, ciwibus Romanis, puberibus, omnibus Jimul ta condantur , teftes necejfarias non putamus. Scrip- 
efferre Jignandam et fyp/cribendam : dusn tamen teft to enim taliter ftufficiet haredi , aftftercre etiam 
tibus praftentibus teftator ftuum eftfte teftamentum dixe- fine teftibus ftidem rerum , dummodo reliqua congruere 
rit, quod ojf 'ertur, eique ipfte coram teftibus ftua manu demonftret, qua in teftamentis debere ftervari tarn ve¬ 
in reliqua parte teftamenti ftubftcripfterit, quo facto, et terum principum quam noftra pracipiunt fanftiones, 
teftibus uno eodemqut die ac tempore Jubftcribentibus et ut in hareditariorum corporum pofteftjtonem probata 
ionftignantibus, teftamentum walere: net idea inftirma- feriptura weritate mttatur. Cum ■ tamen teftium 
ri, quod teftes neftciant, qua in eo feripta funt tefta- praftentiam teftator elegerit, legitimum nunurum Jem- 
ments. Quod ft literas teftator ignoret, W ftubferi- per oportebit adbiberi. Novel. Tbeod. lib. 2. tit. 4. 
here nequeat, octavo fubftcriptore pro eo adbibito , ea- In England lands and tenements in general are 
demftervari decernimus , iSc. &c. &e. Dat. id. not divifable by the common law of the realm j 

Septemb. Theodofio A. et Fefto Cofs. 439.- they have however been made devifable by the 

Cod. 6. t. 23. /. 21. 3 2d of Hen. the 8th. And, by a ftatute of the 

Ex editto przetorif.] In England it is not ne- 29th of Charles the ftecond, it is enacted, “ that 
ceffary, that the witneffes to a will ftiould affix “ all devifes of lands, devifable either by the 
their feals to it; for, if they fubferibe their “ ftatute of wills, or by this ftatute, or by cuf- 
names, as witneffes, it is iufficient. And, when “ tom, fhall be in writing, figned by the party 
a teftament difpofes only of perlonal eftate, we “ deviling, or by fome other in his prefence and 
follow the canon law, which never requires *' by his exprefs direction, and (hall be attefted 
more than two witneffes with the minifter of the and fubferibed, in the prefence of the devifor, 
parilh, and in fome cafes only two witneffes; “ by three or four credible witneffes, or elfe 

quondam feriptum eft, in ore duorum tel trium teft- “ they fhall be void. 


Svlemnitas addita d *Juflintano. 

§ IV. Sed his omnibus a noftra conftitutione propter teftamentorum 
finceritatem, ut nulla fraus adhibeatur, hoc additum eft, ut, per manus 
teftatoris vel teftium, nomen haeredis exprimatur, et omnia fecundum il- 
lius conftitutionis tenorem procedent. 

§ 4. To all tbefe folemnities we have made an addition for the better fecurity of 
teftaments and the prevention of frauds, having enabled by our conftitution, that the 
name of the heir fhall be exprefed , by the hand-writing either of the teftator , or of 

the 
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ihe witneffes *, and that every thing Jhall he done in conformity to the tenor of our 
ordinance, 

m 

A noftra conftitutione.] vid. Cod. 6. /. 23. A29. Jubemus. Nov. 119. cap. 9. 

De annulis, quibus teftamenta Jignantur. 

§ V. Poflunt autem omnes teftes et uno annulo ftgnare teftamen- 
tumj (quid enim fi feptem annuli una fculptura fuerint?) fecundum quod 
Papiniano vifum eft. Sed et alieno quoque annulo licet lignare teftamen- 
tum. 

§ 5. Every witnefs to a t eft ament, according to Papinian, may ufe the fame fig- 
net : for otherwife, what muft be the conference, if feven feals fkould happen all to 
bear the fame device? It is therefore allowable to feal with the ftgnet of another. 



§ VI. Teftes autem adhiberi pofliint ii, cum quibus teftamenti fadtio 
eft. Sed neque mulier, neque impubes, neque fervus, neque furiofus, 
neque mutus, neque furdus, neque is, cui bonis interdidhim eft, neque 
ii, quos leges jubent improbos inteftabilefque efle, poflunt in numerum 
teftium adhiberi. 

§ 6. Ehofe perfons are allowed to be good witneffes , who are tbemfelves legally 
capable of taking by teftament : but yet no woman, Jlave, or interdilled prodigal, no 
perfon under puberty, mad , mute, or deaf., nor any one, whom the laws have reprobated 
and rendered inteftable, can be admited a witnefs to a teftament. 

Sed neque mulier.] Women may be admited and teftaments were formerly made. But to ufe 
witneffes, by the civil law, in all matters, whe- the words of Svoinburn ; “ whatfoever diverfe do 
ther civil or criminal, when the nature of the “ write, that a woman is not without all excep- 
cafe is fuch, that other evidence can not be ob- “ tion, becaufe of the inconftancy and frailty of 
tained ; but, when the choice of witneffes is al- “ the feminine fex, whereby they may the fooner 
together voluntary, as in making teftaments, “ be corrupted; yet J take it, that their tefti- 
and doing many other atts, the civil law will “ mony is fo good, that a teftament may be 
not receive the teftimony of a woman. Domat. “ proved by two women alone, being other- 
lib. 3 . /. 1. The Romans had alfo another rea- “ wife without exception. Svjtn. of Teftaments, 
fon for rejetting women as witneffes to wills; “ part. IV . And, by the laws of Eng- 

namely, becaufe women were never fuffered to land in general, women may be witneffes, fure- 
beprefent at public affemblies, where all wills ties, guardians,^, in all cafes, as well as men. 

De fervo , qui liber exiftimabatur. 

§ VII. Sed, cum aliquis ex teftibus, teftamenti quidem faciendi tem¬ 
pore, liber exiftimabatur, poftea autem fervus apparuit, tarn Divus Adria- 
nus Catoni quam poftea Divi Severus et Antoninus refcripferunt, fubveni- 
re fe ex fua liberalitate teftamento, ut fic habeatur flrmum, ac fi, ut o- 
portebat, fadtum eflet j cum, eo tempore, quo teftamentum ftgnaretur, 
omnium confenfu bic teftis liberi loco fuerit, nec quifquam eflet, qui fla¬ 
tus ei quseftionem moveret. 

§ 7. If a witnefs, at the time of attefting, was reputed to have been a free per * 
Jon, but afterwards appeared to have been a jlave at that time, the emperor Adrian 
declared in his refcript to Cato, and afterwards the emperors Severus and Antoni¬ 
nus by their refcript decreed in a fimilar cafe, that they would aid fuch a defell in a 

tejia- 
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te/hmiM, and cm ft is to be accounted equal*/Jim, as if it bad ben made, as it Ought ; 
if the witnefs, at the time of fealing, was, in the ejiimation of all men, taken to be 
a free per fort, no one having made a queftion of his condition . 

Adrianus Catoni.] *vid. Ctd. 6. t . 23* h 1 • 

De pluribus teflibus ex eadetn domo . 

£ yiU Pater, nec non is, qui in poteftate ejus eft; item duo fratres, 
qui in ejufdem patris peteftate funt, utique teftes in uno teftartiento fieri 
poflunt: quia nihil nocet, ex una domo plures teftes alieno negotio ad- 

hiberi. 

§$. A father and a Jon under his power , or two brothers , under the power of 
the fame father , may be made witneffes to a teftament: for nothing hinders , but 
that feveral perfons may be admit ed witneffes , out of the fame family, to abufinefs , 
in which that family is not interejled. 



§ IX. In teftibus autem non debet efle is, qui in poteftate teftatoris 
eft. Sed, ft iiliusfamilias de caftrenfi peculio poft miflionem faciat tefta- 
mentum, nec pater ejus rede adhibetur teftis, nec is, qui in poteftate 
ejufdem patris eft. Reprobatum eft enim in ea re domefticum teftimo- 


nium. 

§ 9. No pcrfon can be a witnefs to a teftament , who is under the power of the 
t eft a tor. And , if the fin of a family gives away his military eftate by teftament af¬ 
ter his difmiffm from the army , neither his father nor any one under the power of 
his father , can be admited a witnefs to it. For , in this cafe , the law does not al¬ 
low of a domeftic tejlunony. 


De hcerede . 


§ X. Sed neque harres feriptus, neque is, qui in ejus poteftate eft, 
neque pater ejus, qui eum habet in poteftate, neque fratres, qui in ejuf¬ 
dem patris poteftate funt, teftes adhSberi poflunt, quia hoc totum nego- 
tium, quod agitur teftamenti ordinandi gratia, creditur hodie inter teftato- 
rem et haeredem agi. Licet autem totum jus tale conturbatum fuerat, et 
veteres quidem familiar emptorem, et eos, qui per poteftatem ei conjundi 
fuerant, a teftamentariis teftimoniis repellebant: haeredi autem, et iis, qui 
per poteftatem ei conjundi fuerant, concedebant teftimonia in teftamentis 


prarftare : licet ii, qui id permittebant, hoc jure minime abuti eos debere 
fuadebant: tamen nos eandem obfervationem corrigentes, et quod ab illis 
fuafum eft, in legis neceflitatem transferentes, ad imitationem priftini 
familiae emptoris, merito nec harredi, qui imaginem vetuftiflimi fami¬ 
liar emptoris obtinet, neque aliis perfonis, quae ei, (ut didum eft,) con- 
jundae funt, licentiam concedimus fibi quodammodo teftimonia praefta- 

re : ideoque nec cjufmodi veteres conftitutiones noftro codici inferi per- 
miflmus. 
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§ 10. No heir can he admited a witnefs to that t eft ament, by which he is ap¬ 
pointed heir ; neither can the teftimony of any one he admited, who is in fubjeRion to 
fitch heir \ nor the teftimony of bis father , to whom he is himfelf under fubjeRion \ 
nor the teftimony of his brothers , if they are under the power of the fame father: for 
this whole bufinefs, which is performed for the fake of completing a t eft ament, is now 
always tranfaRed between the teftator and the real or very heir. But formerly 
there was great confufion ; for althd the antients would never admit the teftimony 
of the emptor familise, or the fuppofed heir, nor of any one allied to him by fiubjec- 
tion, yet they admited that of the real heir, and of thofe, who were conneRed with 
him by fubjeRion ; and the only precaution taken was to exhort and perfuade tbofe 
perfons not to abufe their privilege. But we have correRed this praRice, preventing 
by the coercion of law that, which the antient lawyers indeavored to prevent by 
perfuafion only: for we permit neither the real heir, who reprefents the emptor fa¬ 
milise of the antients, nor any perfon allied to fuch real heir, to be a witnefs to the 
t eft ament , by which he was nominated. Jnd it is for this reafon, that we have not 
fujfered the old conftitulions to be inferted in our code. 


De legatari'ts et fideicommiffarus > et his , qui funt in eo- 

rum families. 

§ XI. Legatariis autem et fideicommiflariis, quia non juris fucceflorea 
funt, et aliis perfonis eis conjundtis, teftimonium non denegamus: imo in 
quadam noftra conflitutione et hoc fpecialiter eis conceffimus. Et multo 
magis iis, qui in eorum poteftate funt, vel qui eos habent in poteftate, hu- 
jufmodi licentiam damus* 

§ ii. But we refufe not the teftimony of legataries and truftees,and of thofe, who 
are allied to them ; becaufe fuch perfons are not univerfal heirs or fuccejfors : and, 
by virtue of our conftitution, we have even fpeciaU ^ granted to all legataries and 
truftees the liberty of bearing teftimony \ and therefore we grant this permijfton much 
more readily to thofe, who are in fubjeRion to them, and to tbofe, to whom they are 


Legatariis autem.] Altho" it was a general 
rule in the Roman law, that no one fhould be 
permited to bear teftimony in his own caufe, 
Cod. 4. t. 20. /. 10. yet legataries were allowed to 
give evidence upon this diftinftion; that they 
were particular, and not univerfal fucceffors; 
and that a teftament would be valid without le¬ 
gataries. The difficulty alfo, which mull fre¬ 
quently have occurred, in obtaining fo great a 
number of witnelfes, as feven, might probably 
induce the Romans to be lefs drift, as to the per¬ 
fons, whom they admited upon this occafion. 
Qui tejlamento bares inftituitur , fays Ulpian, 
in eodem tejlamento tejlis ej]t non pot eft : quod in lega- 
tario, et in eo, qui tutorferiptus eft, contra babetur. 
Hi enim tefles pojfunt adhibtri , ft aliud ecs nihil im- 

pediat. ff. 28.1.1. /. 20. But bythepraftice of 
the eccleliaftical courts of this kingdom, which 
have the foie cognizance of the validity of all 
wills as far as they relate to perfonal eftate, no 
legatee, who is a fubferibed witnefs to the will, 
by which he is benefited, can be admited to give 


his teftimony in foro contradiclorio , as to the vali¬ 
dity of that will, ’till either the value of his lega¬ 
cy hath been paid to him, or he hath renounced 
it; and, in cafe of payment, the executor of the 
fuppofed will mull releafe all title to any future 
claim upon fuch fuppofed legatee, who might 
otherwise be obliged to refund, if the will 
Ihould be fet afide; and a releafe in this cafe is 
always made, to the intent, that the legatee may 
have no lhadow ofintereft at the time of making 
his depolition. Swinb. 397. The fame praftice 
alfo prevailed at common law in regard to wit- 
neffies, who were benefited under wills, difpofing 
of real eftate. And, if a legatee, who was a 
witnefs to a will, hadrefufed either to renounce 
his legacy, or to be paid a fum of money in lieu 
of it, he could not have been compelled by law, 
to diveft himfelf of his intereft $ and, whileft his 
intereft continued, his teftimony was ufelefs 1 
and this was determined in the cafe of Juftey 
verf. Doxvftng, in eailer-term, ig Geo. 1. the 
brief ftate of which cafe was, as follows. 

Qz “ James 
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Lib. II. Tit. X. 

“ JmesTbompfon, Efq. made hi* will, by which “ any benefit under that will; and that there* 

he difpofed of his real eftate, and gave to one “ fore John Hailes was not a good witnefs.” 
« John Hailes and his wife \o£. each for mourn- Septs, of Sir John Strange, p. i254.— But this 
“ j ng> an a an annuity of 20£. to Eliz. Hailes, very fingular cafe, and the unanimous opinions 
“ the wife of John. This will of James Tbomp - of the judges upon the meaning and intent of the 
<1 r 0 „ was regularly atteded, as the ftatute di- ftatute of the 20th of Charles tie J'ecortd, called the 
“ reds, by three witneffes, of which number ftatute of frauds, gave rife to tne following aft 
«< the above-named John Hailes was one; and of parliament, made in the 25th year of Geo. tkt 
** he refufed to be paid 20 £. in lieu of his fecond: by which it is enafted; “ that if any 
“ wife’s legacy and his own. The caufe was “ perfon lhall atteft the execution of any will 
t< thrice argued at bar, and the judges of the “ or codicil, which (hall be made after the 
*< King’s-bench were unanimoufly of opinion, “ 24th of June, 1752, to whom any beneficial 
« that a right to devife lands is not a com- “ devife, legacy, eftate, intereft, gift, or ap- 
*« mon-law right, but depends upon powers, “ pointment, of or affefting any real or perfonal 
« given by ftatutes, the particulars of which are, “ eftate (charges on lands, tenements, or heredi- 
“ that a w ill of lands mull be in writing, fign- “ taments for payment of debts excepted) lhall 
“ ed and attefted by three credible witneffes in “ be thereby given, &c. the devife lhall, fo far 
“ the prefence of the devifor : that thefe were “ only as concerns fuch perfon, or any dsunw- 
“ checks to prevent men from being impofed up- “ ing under him be void, and he lhall be adr 

“ on; and certainly meant, that the witnelfes “ mited a witnefs to the execution of fuch will. 
“ to a will, (who are required to be credible) 25 Geo. 2d. 

«« Ihould not be perfons, who are intituled to In quadam noftra conftitutione.] Not extant. 

De materia , in qua te[lamenta feribuntur . 

§ XII. Nihil autem intereft, teftamentum in tabulis, an chartis, mem- 
branifve, vel in alia materia hat. 

§ 12. It is immaterial , whether a tejlament is written upon a tablet of wax., 
upon paper , parchment , or any other fubftance. 

De pluribus codicibus. 

§ XIII. Sed ct unum teftamentum pluribus codicibus conficere quis 
poteft, fecundum obtinentgm tamen obfen'ationem omnibus fa&is: quod 
interdum etiam neceilarium eft ; veluti ft quis navigaturus et fecum ferre 
et domi relinquere judiciorum fuorum conteftationem velit: vel propter 
alias innumerabiles caufas, quae humanis neceflitatibus imminent. 

§ 13. Any perfon may commit the fame tejlament to diverfe tablets, each of which 
will be an original, if the requifite forms are obferved. And this fometimes is necef- 
fary as when a man, who is going a fea-voyage, is dejirous to carry his will with 
him , and at the fame time to leave a counter-part of it at home for his better fecuri- 
tx. Innumerable other reafons for doing this may arife, according to the various ne- 
ceffities of mankind. 

Propter alias innumerabiles.] Some perfons, bilhop of Canterbury : and this is certainly a 
for their better fecurity, have depofited their wife precaution, againft either fraud or acci- 
own wills in the prerogative office of the arch- dents. 


De tejlamento nuncupative . 

§ XIV. Sed haec quidem de teftamentis, quae feriptis conficiuntur, 
fufficiunt. Si quis autem fine feriptis voluerit ordinare jure civili teftamen¬ 
tum, feptem teftibus adhibitis, et fua voluntate coram eis nuncupata, feiat, 
hoc perfe£tiflimum teftamentum jure civili firmumque conftitutum. 


§. 14. 






§ 14- What we have already /aid concerning written teftaments , is fufficient. But 
if any man is willing to difpofe of bis effetls by a nuncupative teftament i It. by a 
teftament without writing , let him be ajjured , if in the prefence of feven witnejfes , be 
declares his will by word of mouthy that fuch verbal declaration will be a complete 
and valid teftament according to the civil law. 


Si quis fine fcriptis.] Nuncupative teftaments 
are certainly the molt antient, and the great for¬ 
malities injoined by the civil law, in regard to 
wills, took their rife originally from that liber¬ 
ty, which the Romans always enjoyed of making 
teftaments without writing; for, as it was necel- 
fary, that the remembrance of the teftator’s will 
fhould be preferved, it was but reafonable not 
to fuffer fo ferious an aft to be made but in the 
molt folemn manner. It was ordained by Theo- 
doftus , that there lhould be feven witnefles, citi¬ 
zens of Rome , called on purpofe, and that they 
lhould be prefent during the whole time of mak¬ 
ing a nuncupative teftament. Per nuncupationem , 
hoc eft, fine firiptura, tefiamenta non alias valere 
fancimus , quam fi feptem tefies fimul uno eodemque 
tempore colltflt tefiatoris volant atem, ut tefiamentum 
fxne firiptura facientis, audierint. Cod.6. t. 23. 1 . 
21. feft. 2. In England it is enabled by 29 Car. 2. 
(a p. 3. “ that no nuncupative will lhall be good, 
“ where the eltate bequeathed lhall exceed the 
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the value of 30^, if it is not proved by the 
oaths of three witnefles, who were prefent at 
the making; nor unlefs it be proved, that the 
teftator, at the time of pronouncing the fame, 
did bid the perfons prefent, or fome of them, 
bear witnefs, that fuch was his will, or to that 
effedt; nor unlefs fuch nuncupative will were 
“ made in the time of the laft ficknefs of the 
deceafed, or in the houfe of his habitation, 
or where he hath been reft dent ten days next 
before the making of fuch will, except where 
fuch perfon was taken ftck, being from his 
own home, and died before his return. ’And 
that, after fix months palled, after the fpeak- 
ing of the pretended teftamentary words, 
no teftimony lhall be received to prove any 
will nuncupative, except the teftimony, or 
the fubftance thereof, were commited to writ- 


within fix days, after the making of the 
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29 Car. 2. cap. 3. 



Titulus Undecimus. 

4 

De militari teftamento. 

D. xxix.T. 1. C.vi. T. 21. 


In militum tejlamentis folemnitates remijfce . 


S Upr a d 1 c t a diligens obfervatio in ordinandis teftamentis militibus, 

propter nimiam imperitiam eorum, conftitutionibus principalibus re- 
mifla eft. Nam, quamvis ii neque legitimum numerum teftium adhibue^ 
rint, neque aliam teftamentorum foiemnitatem obfervaverint, rette nihiio- 
minus teftantur, videlicet cum in expeditionibus occupati funt: quod me- 
rito noftra conftitutio introduxit. Quoquo enim modo voluntas ejus iupre- 
ma inveniatur, five fcripta, five fine fcriptura, valet teftamentum ex vo- 
luntate ejus. Illis autem temporibus, per quae citra cxpeditionum necefii- 
tatem in aliis locis, vel fuis aedibus, degunt, minime ad vindicandum tale 
privilegium adjuvantur. Sed teftari quidem, etfi filii-familiarum lint, 
propter militiam conceduntur: jure tamen communi, eadem obfervatione 
et in eorum teftamentis adhibenda, quam in teftamentis paganorum pror- 
xime expofuimus. 
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Lis.lt. Tit. XL 

The befor mentioned firm obfervation of formalities , in the confiruflion and forma¬ 
tion of teftaments, is difpenfed with by the imperial eonfiitutions , in regard to all mili¬ 
tary per fins, on account of their un/kilfulnejs in thefe matters. For , alt bo* they nei¬ 
ther call the legal number of witnejfes, nor obferve any other filemnity, yet they may 
make a good teftament , if they are actually upon fervice againft an enemy. This was 
introduced by our own ordinance with good reafon ; and thus, in whatever manner 
the teft ament of a military per fin is conceived , whether in writing, or not in writings 
it prevails according to his intention: but , when foldiers are not upon an expedition , 
and live in their own boufes or elfewhere, they are by no means intituled to claim this 
privilege ; but a foldier, who is upon affual fervice againft an enemy, may make a 
teft ament, altho* he is the fin of a family, and confidently under power but, if a 
foldier is willing to make his will according the the common law, he muft obferve all the 
formalities, which are required of others, who are not foldiers, when they make their 
teftaments. 

Quod noftra conftitutio.] vid. Cod. 6 . t. 21. /. 17. 

Refcriptum Divi Trajani. 

§ I. Plane de teftamentis militum Divus Trajanus Catilio Severn ita 

refcripfit. Id privilegium, quod militantibus datum efi , ut quoquo modo fac¬ 
ta ab his tejlamenta rata fint, ftc ifitelligi debet, ut utique prius conjlare de - 
beat, tefiamentum faftum ejfe : quod et fine fcriptura , et d non militantibus 
quoque, fieri pot efi. Si ergo miles , de cujus bonis apud te queeritur, convoca- 
tis ad hoc hominibus, ut voluntatem fuam tefiaretur, ita loquutus efi , ut de - 
clararet quern vellet Jibi hceredem ejj'e, et cui libertatem tribueret 5 pot efi vi- 
deri fine feripto hoc modo ejfe tefiatus, et voluntas ejus rata habenda efi. Cue - 
terum,Ji (ut plerumque fermonibus fieri folet) dixit alicui, ego te hseredem 
facio, aut, bona mea tibi reiinquo, non oportet hoc pro tefiamento obfer - 
vari. Nec ullorum magis interefi, quarn ipforum, quibus id privilegium 
datum ejl, ejufmodi exemplum non admitti. Alioqui non dijficulter pofi mor¬ 
tem alicujus militis tefies exifierent , qui affirmarent , fe audijfe dicentem ali - 
quern relinquere fe bona , cui vifum fit: et per hoc vera judicia fubverte- 

rentur. 

§ 1. The emperor T raj an wrote, as follows, in his refeript to Catilius Severus 
concerning military teftaments. The privilege, which is given to military perfons, 
that their teftaments, in whatever manner made, fhall be valid, muft be under- 
ftood with this provifo, that it ought firft to be apparent, that a teftament was 
made in Tome manner: and here obferve, that a teftament may be made with¬ 
out writing, even by a perfon, who is not in the army. And therefore, if it ap¬ 
pears, that the foldier, concerning whofe goods queftion is now made before you, 
did, in the prefence of witnefles, purpofely called, declare what perfon fliould 
be his heir, and upon what Have, or flaves, he would confer the benefit of liber¬ 
ty, he fhall be reputed to have made his teftament without writing, and his will 
lhall be ratified. But, if it is only proved, that he faid to fomebody, as it often 
•happens indifeourfe, I appoint you my heir — or —I leave you all my eft ate, fuch 
words do not amount to a teftament. Nor are any perfons more interefted than 
the foldiery, that words fo fpoken fliould not amount to a will for, if this was 

once 




once allowed, witnefles might without difficulty be produced after the death of 
any military man, who would affirm, that they had beared him bequeath his 
eflate, to whomever they pleafe; and thus the true intentions of numbers would 

be defeated. 


Trajanus Catilio.] 


<vid. ff. 29. /.!./• 24. 



§ III. Sed ha&enus hoc illis a principalibus conftitutionibus concedi- 
tur, quatenus militant et in caftris tegunt. Poft miflionem vero veterani, 
vel extra caftra alii, fi faciant adhuc militantes t eft amentum, communi 
omnium civium Romanomm jure id facere debent. Et quod in caftris fe- 
cerint teftamentum non communi jure, fed quomodo voluerint, poft mif- 
fionem intra annum tantum valebit. Quid ergo fi intra annum quis decef- 
ferit, conditio autem hasredi adferipta poft annum extiterit ? an quafi mili- 
tis teftamentum valeat? Et placet valere quafi militis. 

§ 3. The privilege of making teftament s without the ufual formalities was granted 
by the imperial conftitutions to military men, to be enjoyed only during the time of ac¬ 
tual fervice, and whilejl they lived in their tents. For , if veterans after difmtffion, 
or even foldiers , if not upon fervice againjl the enemy , would make their t eft aments, 
they muft not omit the forms required to be obferved in common by all the citizens of 
Rome, jind, if a teftament is made by a foldier , even in his tent upon an expedi¬ 
tion , yet, if the folemnities of the law are not adhered to , fuck teftament will continue 
valid only for one year after bis difmijfwn from the army. Suppofe therefore, that 
a foldier fhould die teftate within a year after his difmijfton , and the event of the con¬ 
dition, upon which his heir is inftituted, fhould not happen , ’till after the expiration 
of the year, would the teftament offuch foldier be valid? We anfwer, that it would- 
prevail as a military teftament. 


De faEio ante militiam teftamento . 

§ IV. Sed et, fi quis ante militiam non jure fecit teftamentum, et miles 
faftus, et in expeditione degens, refignavit illud, et quaedam adjecit live 
detraxit, vel alias manifefta eft militis voluntas hoc valere volentis, dicen- 
dum eft, valere hoc teftamentum, quafi ex nova militis voluntate. 

§ 4. If a man, before his enter ance into the army, fhould make his teftament with¬ 
out obferving the requiftte formalities, and afterwards, when he became a foldier , and 
was upon an expedition, fhould open his teftament for the fake of adding to it, or of fub- 
flratling fomething from it \ or if he fhould caufe it to appear manifeftly by any other 
means, that he was willing that his teftament ftoould be valid, we pronounce, that it 
would be valid, by virtue of this new all, amounting to a republication of his will. 
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De milite arrogato vel emancipato. 

§ V. Denique, et fi in arrogationem datus fuerit miles, vel filius-fami- 
lias emancipatus eft, teftamentum ejus quafi ex nova militis voluntate va¬ 
let : nec videtur capitis diminutione irritum fieri. 


§ 5. If a foldier is given in arrogation, 
pated, his teflament is neverthelejs good , 
publifhed it by a new declaration : for it 

of ft ate. 

Capitis diminutione.] From the military pri¬ 
vileges it is obfervable, how far the Romans found 
it neceffary to difpenfe with the ftri&nefs of their 
laws in many cafes. The canon law therefore, 
with good reafon, hath reformed this nicety of 
tircumftantials in regard to wills, and hath re¬ 
duced the number of feven witnelTes to three, (the 
parilh prieft being one,) and in fome cafes to two 
witneffes, returning again to the law of God and 
the law of nations, by which two witneffes are 
fufficient. But in England, where there is not 
any ufe of folemn tellaments, the foldiery Hand 
in no need of teftamentary privileges, for wills 
of perfonal ellate are made with all liberty and 
freedom, according to the jus gentium-, which 
requires but two witneffes j and it is certain and 
undoubted, “ that, if a teftament was written or 


or, being the fon of a family, is emanc’t 
having the fame effeft, tzj if he had re¬ 
ts by no means invalidated by his change 

“ fubfcribed with the teftator’s own hand, the 
“ teftimony of witneffes is not at all neceffary, 
“ but the proof may be from feveral circumftan- 
“ ces; as that the teftator was heared to fay, 
" that he had made his teftament; or, if fuch 
“ teftament was found in the teftator’s cuftody, 
“ among his other writings, and papers of con- 
“ fequence.” S<win. of tejl. part 1 . fett. 1 o. — — 
part 27. But, as it has been before ob- 
ferved, “ all devifes of lands in England muft be 
“ in •writing, figned by the teftator, or fome 
“ other in his prefence, and by his direction, 
“ and muft be attefted and fubfcribed in the 
“ prefence of the teftator, by three witneffes at 
“ leaft, or elfe fuch devifes are utterly void.” 
See 29 Car. 2. cap. 3. 



§ VI. Sciendum tamen eft, quod, cum ad exemplum caftrenfis pe- 
culii, tam anteriores leges quam principales conftitutiones, quibufdam 
quafi caftrenfia dederant peculia, et horum quibufdam permifliim fuerat 
etiam in poteftate degentibus teftari, noftra conftitutio, id latius extendens. 


permilerit omnibus in hujufee modi peculiis teftari quidem, fed jure com¬ 


mit ni 


Cuj 


conftitutionis tenore perfped: 


licentia eft nihil eorum, 


quae ad praefatum jus pertinent, ignorare 


§ 6. IVe muft here make it known, that , fince the antient laws , as well as the 
later confutations, have, in imitation of the peculia caftrenfia, or military eft ate s, 
given to fome perfons peculia quafi caftrenfia, or quafi military eftates, and have 
indulged feme of thefe in the liberty of making teflamenls , whileft they were under 
power, we therefore, extending this privilege ft ill farther, have by our ordinance 
permited all perfons, who pojjefs thefe eftates , to make their teflaments, on condi¬ 
tion, that they obferve the common folemnities of the'law. But whoever thoroughly 
infpehls our confutation, will have an opportunity of informing himfelf of every point, 
which relates to the before-mentioned privilege. 

Cuj us conftitutionis.] vid. Cod. 3. /. 28. /. 37. 
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Titulus Duodecimus. 

Quibus non eft permifliim facere tefta 

mentum. 


D.xxviii.T. i. 


C.vi.T. 22. 



De filio-familias. 

ON tamen omnibus licet facere teftamentum : ftatim enim ii, qui 
alieno juri fubjedi funt, teftamenti faciendi jus non habent: adeo 


quidem ut, quamvis parentes eis permiferint, nihilo magis jure teftari pof 


fint: exceptis iis, quos antea enumeravimus, et praecipue militibus, qui 
in poteftate parentum funt: quibus de eo, quod in caftris acquifiverunt, 
permilfum eft ex conftitutionibus principum teftamentum facere. Quod 
quidem jus ab initio tantum militantibus datum eft, tarn ex audoritate 
Divi Augufti, quam Nervae, nec non optimi imperatoris Trajani: poftea 
vero fubfcriptione Divi Hadriani etiam dimiflis a militia, id eft, veteranis, 
conceftum eft. Itaque, fiquidem fecerint de caftrenfi peculio teftamentum, 
pertinebit hoc ad eum, quern haeredem reliquerunt: li vero inteftati de- 
ceflerint, nullis liberis vel fratribus fuperftitibus, ad parentes eorum jure 
communi pertinebit. Ex hoc intelligere pofliimus, quod in caftris acqui- 
fierit miles, qui in poteftate patris eft, neque ipfum patrem adimere polfe, 


neque patris creditores id vendere 


mquietare, neque patre mor 


cum fratribus commune efle; fed fcilicet proprium efle ejus, qui id 
caftris acquifterit: quanquam jure civili omnium, qui in poteftate paren¬ 
tum funt, peculia perinde in bonis parentum computentur, ac fervorum 


peculia 


bonis dominorum numerantur : exceptis videlicet iis, quae 


facris conftitutionibus, et praecipue noftris, propter diverfas caufas 
quiruntur. Praeter hos igitur, qui caftrenfe peculium vel quaft caftrenle 
habent, fi quis alius filius-familias teftamentum iecerit 
i'uae poteftatis fadus decellerit. 


eft 


licet 


1 The 



t of making a left ament Kith effett is net granted to all perfons alike 
for thrfc, who are under tie power of others, have not this right: infcrauch that , al 
tho' parents have given permiff.on , their children will not be the more inabled by i 


make a t eft ament legally valid ; if we except fucb 


we have already 


tioned , and principally thofe , who, on account of their being in the army, have per 


iffion by virtue of cur ccnjl 


difpofe by teflament of whatever they have 


quired by military f 


altho ’ they are jlill under the power of their p 
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permijfon was at frft granted by Augultus, Ne 
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actual foldiers only 

that 


afte 


and that excellent prince 1 
led by the emperor Adi 


thofe, who had received their difmiffu 


d tberef 


the fort of a family bcouealhs his caftrenfian or military eftate , it will pafs to him 


R 


Who 
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who is infttiuted the heir: but, if fucb fin dies inteftate without children or hr others y 

bis eft ate will then pafs of common right to his father, or other paternal afcen dents. 
We may from hence infer, that whatever a fildier, alt ho' under power, hath acquired 
by military fervice, it can. not be taken from him even by his father \ and that the 
creditors of the father am neither fell it, or othtrwife difturb the fin ia his pojfefion ; 
and that what is thus acquired is not liable to be Jhared in common with brothers, up¬ 
on the detnife of the father ; but that it remains the file property of him , who acquired 
it: alt ho' by the civil law the peculia or eft ate s of tbofe, who are under power , are 
reckoned among the wealth of their parents \ in the fame manner as the peculium of 
a jlave is efteemed the property of his majjter. But thofi eftates muft be excepted 
which by the conftituiions of the emperors , and chiefly by our own , are prohibited 
for diverfe reafins to be acquired for parents. Upon the whole , if the Jon of a fa¬ 
mily, who is neither poffejfed of a military or quafi- military eft ate, makes a tefta- 
ment, it will net be valid, even alt bo' he bad been emancipated, and became fui ju¬ 
ris before bis death. 

De impubere et furiofo . 

§ I. Prceterea teftamentum facere non poflimt impuberes; quia nul¬ 
lum eorum animi judicium eft. Item furiofi; quia mente carent. Nec ad 
rem pertinet, ft impubes poftea pubes, aut furioi'us poftea compos mentis, 
fa&us fuerit, et deceflerit. Furiofi autem, fi per id tempus fecerint tefta- 
mentum, quo furor eorum intermiflus eft, jure teftati efte videntur: certe 
eo, quod ante furorem fecerint, teftamento valente. Nam neque tefta- 
mentum rede fadum, neque ullum aliud 
furor interveniens perimit. 

§ i. A per fin, within the age of puberty, can by no means make a good tefta- 
ment\ bccauje he is not fuppofed to poffefs that judgment of mind, which is re- 
quifite : and the fame bolds true of a madman, tnafmuch as he is deprived of his 
Jer.fes. And the left ament of a minor under puberty will net become valid, alt bo' 
he arrives at {liberty before bis death-, neither will the tejlament of a madman be¬ 
eterne valid, alt bo' he afterwards regains his fenfes, and then dies. But, if he 
makes his tejlament, during a lucid interval, he is a legal teftator •, fince it is cer¬ 
tain, that the tejlament, which a man hath made, before the malady of madnefs 
has feized upon him, is good: for a fubfequent jit of phrenzy can neither deftroy the 
force tf a regular tejlament, nor the validity of any other tranfaclion, in which the 
rules of the law have been punftualh obferved. 

Non pcfTunt impuberes.] The rules of the Hide, that a male infant of 14, and a female of 
civil law take place in England, in regard both 12, might make a will of perfonal eftate ; and 
to the capacity and incapacity of minors to it was laid to have been fo agreed by lord keeper 
make wills, as far as thofe wills relate only to Wright , in the cafe of Sharpe and Sharpe , in 
perfonal eftate : fo that, if a boy, not arrived at which the court followed the civil law of Jitfii- 
the age at fourteen, or a girl, not arrived at the v.ian, which permits minors to confent to mar- 
age of twelve, makes a will of perfonal eftate, riage at fuch their refpeftive ages. Gilbert's 
it will not be good; altho’ fuch boy, or girl, Repts.page 74.— Swinb r fool 74. tut, in regard 
was doli capax at the time of making the will, to a will of real eftate, it was enadled in the 
and capable of difeerning right from wrong : reign of Hen 8. “ that wills or teftaments made 
neither will a teftament, made by a male infant “ of any manors, lands, tenements, or other 
under fourteen, or a female under twelve, be- “ hereditaments, byanywomancovert,orper- 

come good, without a republication, altho'fuch “ fon within the age of one and twenty years, 

infant fhould afterwards arrive at the proper age. “ ideot, or infane, Ihall not be good or effectual, 
hut it hath been allowed in the cafe of Hide and “ in law." 34 H. 8. taft. Jeff. 14. 

And 


negotium redte geftum, poftea 
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And it hath been 


under twenty 


lands 


afterwards attains 


twenty-one years, but dies without making an 
new publication of his will, the will is voi 



I Sid. 162. And. 182. Dye 


Furiofi autem.] 


Mad 


Raym 
and lunatics, 


life in him, nor when he can anfwer to any 
thing with fenfe; but he ought to have judg¬ 
ment to difcern, and to be of perfect memo¬ 
ry, otherwife the will is void. And fo ftrong 
is this impediment of infanity, that, if the 
“ teftator makes his teftament after this furor 
hath overtaken him, and while ft it as yet pof- 


it 


it 




« 


a 


€t 


during the time of their infanity, can not “ fefles his mind, albeit the furor afterwards de- 
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“ make a teftament nor difpofe of any thing by “ parts, and the teftator recovers his former 
“ will, not even to pious ufes. The reafon is, “ underftanding, yet doth not the teftament. 


they 


a 


perfe&nefs 


u 


it 


made during his former fit, recover any force 
or ftrength thereby. Howbeit if thefe mad 


« mind, and not health of body, is required : “ or lunatic perfons have clear and calm inter- 
“ and thereupon arofe that common claufe “ millions, then during the time of fuch their 


ti 

a 


it 

a 


feck in body, but “ freedom of mind, they may make their tefta- 
cf perfect mind and memory. It was there- “ ments; fo that neither the furor going before, 
fore determined by the judges, in Combe's cafe “ nor following the making of the teftament, 
in the Star-chamber , ( Moor 759.) 
memory for making a will is not at all times, “ the mean time.” Suuinburn ofteji.part 2 ,/ebt.^. 
when the party can (peak yea or no, or hath Cod. 6. t. 22. 1 . 9, 


that fane ** doth hinder the fame begun and finilhed in 



II 


Item prodig 


De prodig 


cui bonorum fuorum adminiftratio interdidta 



the management of his own 



eft, teftamentum facere non poteft : fed id, quod ante fecerit, quam in* 
terdidtio bonorum fuorum ei fiat, ratum eft. 

2. A prodigal alfo, who is under an interdiction, and prohibited from having 

airs, can not make a teftament : but, if he hath be¬ 
queathed his eftate before interdiction, his teftament will be valid. 

Item prodigus.] The laws of England take no care of prodigals. 

De furdo aut muto . 

III. Item fur^us et mutus non femper teftamentum facere poftunt. 
Utique autem de eo furdo loquimur, qui omnino non exaudit, non qui 
tarde exaudit. Nam et mutus is intelligitur, qui eloqui nihil poteft, non 
qui tarde loquitur. Saepe enim etiam literati homines variis cafibus et au- 
diendi et loquendi facultatem amittunt. Unde noftra conftitutio etiam his 
fubvenit, ut, certis cafibus et modis, fecundum normam ejus pofiint tefta- 
ri, aliaque facere, quae eis permiffa funt. Sed, ft quis poft teftamentum 
fadtum, adverfa valetudine aut quolibet alio cafu mutus aut furdus efle 
coeperit, ratum nihilominus manet ejus teftamentum. 

3. A man deaf and dumb is not always capable of making a teftament: but we 
would be underftood to mean this of him, who is fo deaf as to be unable to hear at 
all', and not of him, who is afflicted only with a thicknefs of hearing •, and of him, 
who is fo dumb, as to be totally deprived of utterance, and not of him , who only la¬ 
bors under a difficulty of fpeecb: for it often happens, that the mcft literate perfons 
lofe the faculty of hearing and Jpeaking by various misfortunes ; we have therefore 
publifhed a conftitutien, which aids all Juch perfons fo that in certain cafes they may 
make left aments, if they obferve the rules of our ordinance, and may do many other 
a bis, which are there permited. But, if am man, after making his teftament, be¬ 
comes either deaf or mute by reafon of ill health or any other accident , his teftament 
will notwithftanding this remain good. 



Unde noftra conftitutio.] vid. Cod 6 . t, 22.. /. 10. 
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De coeco . 

§ IV. Ccecus autem non poteft facere teftamentum, nifi per obferya- 
tionem, quam lex Divi Juftini patris noftri introduxit. 

§ 4, i blind man is not allowed to have the power of making a tejiament, unlefs 
he obferves tbofe rules, which the law of the emperor Juftin, our father, has intro¬ 
duced. 

Ccecus autem.] “ He, who is blind, may make “ for his laft will. And therefore, if a writing 
“ a nuncupative tellament, by declaring his will “ weredelivered tothe teftator, and he,not hear- 

before a fufficient number of witneffes; but “ ing the fame read, acknowledged it for his 
“ he can not make his tellament in writing, un- “ will, this would not be fufficient; for it may 
“ lefs the fame be read before witneffes, and in “ be, that, if helhould hear the fame, he would 
“ their prefence acknowledged by the tellator “ not own it.” Savin, fart 2. fefl. 11. 

De eoy qui efl apud hojles. 

§ V. Ejus, qui apud hoftes eft, teftamentum, quod ibi fecit, noa 
valet, quamvis redierit : fed quod, dum in civitate fuerat, fecit, live 
redierit, valet jure poftliminii j live illic decelferit, valet ex lege Cor¬ 
nelia. 

§ 5. The teftament of him, who is in the hands of an enemy, is not valid, if it 
was made during his captivity ; even altho * he lives to return. But a tejiament , 
made by a man in the city, or before captivity, is good, either by virtue of the jus poftli¬ 
minii, if theprifoner returns ; or by virtue of the law Cornelia, if he dies a captive. 

Ex lege Cornelia.] “ Quo tempore, aut quo auftore, lata fit, non liquet. Vir.n. 


Titulus Decimus-tertius. 

De exhasredatione liberorum. 

D.xxviii.T. 2. C.vi.T. 28, 29, Nov. 115. 

Jus vetus de liberis in poteflate . 

N ON tamen, ut omnino valeat teftamentum, fufficit haec obfervatio, 

quam fupra expofuimus : fed, qui lilium in poteftate habet, curare 
debet, ut eum hseredem inftituat, vel exhseredem eum nominatim faciat. 
Alioqui, fi eum filentio praterierit, inutiliter teftabitur : adeo quidem ut, 
li vivo patre filius mortuus fit, nemo haeres ex eo teftamento exiftere pof- 
fit: quia fcilicet ab initio non conftiterit teftamentum. Sed non ita de fi- 
liabus, et aliis per virilem fexum defeendentibus liberis utriufque fexus, an- 
tiquitati fuerat obfervatum : fed, li non fuerant feripti haeredes Icriptasve, 
vel exhaeredati exhaeredata^ve, teftamentum quidem non infirmabatur, jus 
tamen accrefcendi eis ad certam portionem praeftabatur. Sed nec nomina¬ 
tim eas perfonas exhasredare parentibus necefte erat, fed licebat inter cae- 

tero? 


59 




Lib. II. Tit. XIII. 

teros hoc facere. Nominatim autem quis exhaeredari videtur, five ita ex- 
haeredetur, fftitim jilius mem exhares ejio; five ita, filius mem exkares ejlo, 
non adje&o proprio nomine j fcilicet, fi alius filius non extet. 

The Solemnities of law, which we have before explained, are not alone Sufficient to 
make a t eft ament valid. For he, who has a Jon under his power,fhould take care either 
to inftitute him his heir, or to dijinherit him nominally: for, if a father in his tefta- 
ment, pretermits or paftfes over his fon in filence, the teftament will have no effett. 
And even if the fon dies, living the father, yet no one can take upon himfelf the 
heirfhip by virtue of that teftament, inafmuch as it was null from the very beginning. 
But the antients did not obferve this rule in regard to daughters and grand-children 
of either fex, tho ’ defended from the male line ; for altbo' thefe were neither infli- 
tuted heirs, nor difinherited, yet the teftament was not invalidilated \ becaufe a right of 
accretion intituled them to a certain portion of the inheritance: parents were there¬ 
fore not ncceffitated to diftnherit thefe children nominally, but might do it inter gt te¬ 
ros. A child is nominally difinherited, if the words of the will are, let Titius my 
fon be difinherited ; or even thus - Jet my fon be difinherited, without the ad¬ 

dition of any proper name, on fuppofttion, that the t eft at or had no other fon living. 

Sed qui filium.] “ In England the liberty of a “ of this realm, he may appoint others to be his 
“ teftator is fo large and ample, thataltho’he “ heirs or executors, fecretly omiting or open . 
“ hath children of his own. naturally and law- “ ly excluding his own children.” Snin. part 5. 
“ fully begotten, yet, by the laws and cuftoms fett. 1. 


De pojihumis . 

§ I. Pofthumi quoque liberi vel hseredes inftitui debent vel exhaerc- 
dari. Et in eo par omnium conditio eft, quod et filio pofthumo, et quo- 
libet ex ceteris liberis, five feminini fexus five mafculini, praeterito, valet 
quidem teftamentum, fed poftea, agnatione pofthumi five pofthumae, rum- 
pitur, et ea ratione totum infirmatur. Ideoque, fi mnlier, ex qua pofthu- 
mus aut pofthuma fperabatur, abortum fecerit, nihil impedimento eft 
fcriptis hasredibus ad hacreditatem adeundam. Sed fceminini quidem fexus 
perlonas vel nominatim vel inter ca?teros exharedari folebant: duin tamen, 
fi inter easterns exhaeredarentur, aliquid eis legaretur, ne viderentur prae- 
teritae efle per oblivionem. Mafculos vero pofthumos, id eft, filios et de- 
inceps, placuit non aliter rede exhaeredari, nifi nominatim exhaereda¬ 
rentur, hoc fcilicet modo, quicunque mihi Jilius genitus Juerit , exhares 
cjlo. 
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nominally in this form — whatever fon is hereafter born to me, I difinherit 
him. 

Agnatione pofthumi.] The right* of pofthu- pofthmnous child was allowed to annul a will, 
mous children feem to be regulated by the right* it muft follow, that fuch child would have a 
of thofe, who are born in the life-time of their greater right, than if he had been born in his fa- 
parents/ Thus the civil law permits the birth of ther’s life-time; namely, the right of annulling 
a pofthumous child to annul a teftament; be- his father’s will on account of preterition. And, 
caufe it is by that law in the power of any child, if the law was to perfue a middle wav, and ad- 
who hath been either omited in his father’s tef- mit a pofthumous child to take a (hare of the 
tament, or difinherited nominally without caufe, deceafed's eftate without annulling the whole 
to fet that teftament afide; and where preterition teftament, this would be in effett to make a new 
is a fufficient reafon to deftroy a will, at the in- will for the deceafed, and to remedy a lefs evil 
llance of a child born in the life-time of his fa- by the introduction of a greater, in countenan- 
ther, it would be extremely hard not to allow cing a praftice fo very dangerous, and contrary 
this reafon at lead an equal force in regard to to that eftablilhed rule of law, which gives every 
a pofthumous child. But by the law of England man an uncontrouled power in the difpofition of 
the birth of a pofthumous child does not affeft his own fortune. What has been here faid is 
the teftament of the father in anv degree; which intended only in regard to wills of perfonal 
is in appearance a very rigid do&rine: but eftate; for, in refpt^l to wills of real eftate, 
with us the teftament of a parent can not be an- there are, befides the ftatute of frauds, many 
nulled on account of the preterition, or caufelefs other reafons, which might be urged to evince, 
difinherifon of a child, born in his life-time j that the birth of a pofthumous child can not be 
for the law permits every man to difpofe of his allowed to operate as a revocation, 
own fortune, as he pleafes: and therefore, if a 



§ II. Pofthumorum autem loco funt et hi, qui in fui haeredis locum 
fuccedendo, quafi agnafcendo, hunt parentibus fui haeredes: ut ecce, fi quis 
filium, et ex eo nepotem neptemve, in poteftate habeat, quia filius gradu 
praecedit, is folus jura fui haeredis habet; quamvis nepos quoque et neptis 
ex eo in eadem poteftate ftnt. Sed, ft filius ejus vivo eo moriatur, aut 
qualibet alia ratione exeat de poteftate ejus, incipit nepos neptifve in ejus 
locum fuccedere, et eo modo jura fuorum haeredum quafi agnatione 
nancifcitur. Ne ergo eo modo rumpatur ejus teftamentum, ficut ipfum 
filium vel haeredem inftituere vel nominatim exhaeredare debet, ne non 
jure faciat teftamentum; ita et nepotem neptemve ex filio necefle eft ei 
vel haeredem inftituere vel exhaeredare, ne forte eo vivo, filio mortuo, fuc¬ 
cedendo in locum ejus nepos, neptifve, quafi agnafcendo, rumpat tefta¬ 
mentum. Idque lege Julia Velleia provifum eft: in qua fimilis exhaereda- 
tionis modus ad ftmilitudinem pofthumorum demonftratur. 


§ 2. Thofe alfo are reckoned in the place of pofthumous cbildt 


wh 


fucceed * 


the ftead of /roper heirs , become , by a quafi -birth, proper heirs to theirp 


for example , if Titius has a fon under bis power , and by him 


grand-daught 


then would the fen , becaufe be is firjl in deg 


'gbt of a proper heir , altho * the grandfon, or grand-daughter by that fon 


a grandfon , 
have the foie 
fon , is under 


fame parental p 


But , if the Jon of Titius Jhould die in bis father's life 


Jhould by any other means ceafe to be under his father’s power , the grand 


Jon or grand-daughter would fucceed in his pi 


called a quafi -births obtain the right of *a proper heir 


and would thus, by what may be 


t eft a tor for his ownfecurily, either to inftitute or dijmherit his ft 


Therefore , as it behoves 


lefl his teft 


fhould be deemed not legal , Jo it is equally necejfary for him either to injlitute or dij 


inherit 
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inherit his grandfon or grand-daughter by that Jim, left, if his Jon Jbould die in bis 
(the teftator*s) life-time, his grandfon or grand-daughter,fucceeding to the place of 
Us J$n, Jbould make void his tefiament by a quafi- agnation. And this has been in¬ 
troduced by the Aw Julia Vetteia, in which is fet forth a form of diftnheriting quafi- 
pfthumous children, ftmilar to that of difmheriting pojibumous children. 

Lege Julia Yelleia.} 28. /. 2. /. 29. Galius fic pojfe inftitui fofihtanti ntfutes mduxii, Sec. 

De emancipate . 

§ III. Emancipates liberos jure civili neque haeredes inftituere, neque 
exhaeredare, necefTe eft: quia non funt fui haeredes. Sed praetor ornnes, 
tam fbeminini fexus quam maiculini, ft haeredes non inftituantur, exhae- 
redari jubet j virilis fexus nominatim, foeminini vero inter caeteros: quia, ft 
neque haeredes inftituti fuerunt, neque ita (ut diximus) exhaeredati, pro- 
mktit eis praetor contra tabulas teftamenti bonorum poftefiionem. 

§ 3. In regard to emancipated children, the civil-iaw dees not make it necejfary, 
either to inJHtute them heirs or to difinberit them in a teftament ; inajmucb as they 
are not fui haeredes, i. e. proper heirs. But the preetor commands, that all chil¬ 
dren in general^ whether male or female, if they are not injlituted heirs , Jhall be 
difinherited j the males nominally \ the ftmales inter caeteros : for, if children have 
neither been injlituted heirs, nor properly difinherited in the manner, which we have 
mentioned, the praetor gives them the pojfejfton of the goods, contrary to the difpojition 
of the teft ament. 

De adopt ivh. 

§ IV. Adoptivi liberi, quamdiu funt in poteftate patris adoptivi, ejuf- 
dem juris habentur, cujus funt juftis nuptiis quaefiti: itaque haeredes inlti- 
tuendi vel exhaeredandi funt, fecundum ea, quae de naturalibus expofui- 
mus. Emancipati vero a patre adoptivo neque juri civili, neque eo jure, 
quod ad edi&um praetoris attinet, inter liberos connumerantur. Qua ra- 
tione accidit, ut ex diverfo, quod ad naturalem parentem attinet, quam¬ 
diu qujdem funt in adoptiva familia, extraneorum numero habeantur, ut 
eos neque haeredes inftituere, neque exhaeredare, needle ftt: cum vero 
emancipati fuerint ab adoptivo patre, tunc incipiant in ea caufa efte, in 
qua futuri eflent, ft a naturali patre emancipati fuiflent. 

§ 4. Adopted children, as long as they continue under the power of their adop¬ 
tive father, are intituled to the fame rights, as children born in lawful matrimony: 
and therefore they mufl either be injlituted heirs, or difinherited, according to the 
rules laid down in regard to natural and lawful children. But it is neither en¬ 
abled by the civil law, nor injoined by preetorian equity, that children, emancipated 
by an adoptive father, Jhould be numbered among his natural children, Jo as to par¬ 
take of their rights: whence it happens, that adopted children, as long as they con¬ 
tinue in adoption, are reputed ftrangers to their natural parents , who are not ne- 
cejfitated either to injlitute them heirs, or to difinherit them: but, when they are 
emancipated by their adoptive father, they are then in the fame ftate, in which 
they would have been, if they had been emancipated by their natural father. 


02 


Lib. II. 


Tit. XIII. 


§ v 


2 


novum 


Sed haec quidem vetuftas introducebat. Noftra 


conftitutio. 


inter mafculos et foeminas in hoc jure nihil interefie exiftimans, quia u 
traque perfona in hominum procreatione fimili naturae officio fungitur, e 


et 


lege antiqua duodecim tabularum omnes fimpliciter ad fucceffionem ab 
inteftato vocabantur, quod et prastores poftea fequuti effe videntur, ideo 
limplex ac fimile jus, etin filiis et in filiabus et in caeteris defcendentibus per 


virilem fexum perfonis, nonfolumjam 


fed etiam pofthumis 


duxit; ut omnes, five fui five emancipati fint, vel haeredes inflituantur, vel 


nominatim exhasredentur 


eundem habeant effedtum circa teftamenta 


parentum fuorum infirmanda, et hsereditatem auferendam, quem filii fui vel 
emancipati habent, five jam nati fint, five adhuc in utero conftituti, poftea 
nati fint. Circa adoptivos autem filios certam induximus divifionem, quae 
in noftra conftitutione, quam fuper adoptivis tulimus, continetur. 

§ 5. Tbefe were the rules , which the antient lawyers introduced But we (not 


thinkings that any diftin Elion can reafonably be made between the two /exes, inafmuch 


they both contribute alike to the procreation cf the fp 


and becaufe, by the 


lient law of the twelve tables, all children, male as well as female, were equally 
called to the fuccpflion ab inteftato, which law the prcstors Jeem afterwards to have 
followed) have by our conjlitution introduced the fame law in regard both to fons and 
daughters, and to all the other dependents in the male line, whether in being, or 


poJU: 


fo that all children , whether they are proper heirs or emancipated 


•ft either be inflituted heirs or nominally difnherited 


And 


children , we 
tv.lion cf adot 


ed certain regulat 


regard to adopted 


which are contained in our confli 


/. 4. 


vid. Cod. 6. t. 28. 


conftitutione.] 


Cod. 


1 . 1 o. cum in adoptivis. 


t. 48. 


b 


De te/lamento militis. 

§ VI. Sed, fi in expeditione occupatus miles teftamentum faciat 


10s jam natos 
pmerierit, n 


1 pofthumos nominatim non exhaeredaverit, fed 
ignorans, an habeat liberos, filentium ejus pro 


exhasredatione nominatim fadta valere, conftitutionibus principum 


eft 


§6. If a foldicr makes his tefia 


df 


either nominally difnherits his children already born 
but j ajfes them over in fierce, alt ho* it is known 1 


eft he is upon a military txpedil 


poft bu m ou s chil 


known to him. th 


that 

that fu 


is wfte was cv.ftent, it is provided by the conjlituticns of 
ftlt nce /hall be of equal force with a nominal diftnherifon. 


the 


De teftame?ito matris 


aut 


materni 


§ VII. Mater vel avus maternus necefle non habent liberos fuos 


haeredes inftituere, aut exhaeredare, fed poflunt eos filentio omittere: nam 
filentium matris aut avi materni, et caeterorum per matrem afeendentium, 

tantum 
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tantum facit, quantum exhasredatio patris. Neque enim matri fUium fili- 
amve, neque avo matemo nepotem neptemve ex filia, fi eum eamve haere- 
dem non inftituat, exhaeredare necefie eft, five de jure civili quaeramus, 
five de edi&o praetoris, quo praetor praeteritis liberis contra tabulas bonorum 
pofleflionem promittit: fed aliud eis adminiculum fervatur, quod paulo 
poft vobis manifeftum fiet. 

§ 7 . Neither a mother, nor a grandfather on the mother's fide, is under any ne- 
cejfity of either inftituting their children heirs, or of difinheriting them , hut may pafs 
them by in filence \ for the filence of a mother, a maternal grandfather, and of all 
other afcendents on the mother's fide, works the fame ejfebl, as an ablual difinherifon 
by a father. For a mother is not obliged to dfimherit her children, if (he does not 
think proper to inftitute them her heirs neither is a maternal grandfather under a 
neceftity either of infiituting or difinheriting his grand/bn or grand-daughter by a daugh¬ 
ter i inafmuch as this is not required either by the civil law, or the edi<5t of the prae¬ 
tor, which gives the pojjeffwn of goods contra tabulas (i. e. contrary to the difpofilion 
of the teftament) to thofe children, who have been pajfed over in filence. But chil¬ 
dren, in this cafe, are not without a remedy againfi the teftament of their mother or 
maternal grandfather, which Jhall be fhewed hereafter. 




De haeredibus inftituendis. 




H JE r e d e s inftituere permifliim eft tam liberos homines quam ier- 

vos; et tam proprios, quam alienos. Proprios autem olim quidem 
fecundum plurium fententias non aliter, quam cum libertate, re<fte infti¬ 
tuere licebat : hodie vero etiam fine libertate ex noftra conftitutione eos 


haeredes inftituere permiftiim eft. Quod non per innovationem induximus, 
fed quoniam aequius erat, et Atilicino placuifte Pauius fuis libris, quos tam 
ad Mafurium Sabinum quam ad Plautium fcripfit, refert. Proprius au¬ 
tem fervus etiam is intelligitur, in quo nudam proprietatem teftator habet, 
alio ufumfrudtum habente. Eft tainen cafus, in quo nec cum libertate uti- 
liter fervus a domina haeres inftituitur, ut conftitutione Divorum Scveri et 
Antonini cavetur. Cujus verba haec funt: fervum, adulterio maculatum, non 
jure teftamento manumijfum ante fententiam ab ea muliere videri, qua rea 
fuerat ejufdem crminis pqftulata, rationis eft. Quare jequitur , ut, in eun¬ 
dent a domina collata, hceredis inftitutio nullius moment 's habeatur. Alienus 
fervus etiam is intelligitur, in quo ufumfrudtum teftator habet. 


S 


A man 
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A man may appoint flaws, as well as freemen , to be his heirs by Uftament \ and 
may nominate the flayes of another as well as his own: yet , according to the opinion 
of many , no mafter could formerly inftitute bis own flaves to be bis heirs , without 
giving them their liberty: but at prefent , by virtue of our confutationmaflers may 
appoint their flaves to be their heirs , without making even any mention of liberty : 
and this we have introduced, not for the fake of innovation , but btcaufe it feemed 
mofl juft and becaufe Paulus, in his commentaries upon Sabinus and Plautius, af¬ 
firms, that this was alfo the opinion of Atilicinus. Here note, that we call a flave 
proprius fervus, if the teflator had only a nude property in him, the ufufrutt being in 
another. But, in a conftitution of the emperors Severus and Antoninus, there is a 
cafe, in which a flave was not permited to be inflituted an heir by his owner , altbo * 

his liberty was exprefsly given to him. The words of the conftitution are thefe - 

It is confonant to right reafon, that no flave, accufed of adultery with his 
miftrefs, fhall be allowed, before a fentence of aequital, to be made free by 
that miftrefs, who is alleged to be a partener in the crime. It therefore fol¬ 
lows, that , if a miftre fs inftitutes fuch a flave to be her heir, the inftituticn is of no 

avail. - The expreffton alienus fervus (i. e. the flave of another ,) is alfo fome - 

times ufed to denote him, of whom the teflator had the ufufruft , tbo* not the pro¬ 
perty. 

Ex noftra conftitutione.] *vtd. Cod. 6 . t. 27./. 5. 

Si fervus hares injlitutus in eade?n caufa manferit , vel non . 

§ I. Servus autem a domino fuo haeres inftitutus, fiquidem in eadem 
caula manferit, fit ex teftamento liber, haerefque ei neceflarius. Si vero 
a vivo teftatore manumiflfus fuerit, fuo arbitrio adire haereditatem poteft; 
quia non fit haeres neceflarius, cum utrumque ex domini teftamento non 
confequatur. Quod fi alienatus fuerit, juflii novi domini adire haeredita¬ 
tem debet, et ea ratione per eum dominus fit haeres: nam ipfe alienatus 
neque liber, neque haeres, efle poteft; etiamfl cum libertate haeres inftitu¬ 
tus fuerit: deftitifl'e enim a libertatis datione videtur dominus, qui eum 
alienavit. Alienus quoque fervus haeres inftitutus, fi in eadem caufa du- 
raverit, juflii ejus domini adire haereditatem debet. Si vero alienatus fue¬ 
rit ab eo, aut vivo teftatore, aut poft mortem ejus, antequam adeat, de¬ 
bet juflii novi domini adire. At, fi manumifliis eft vivo teftatore, vel mor- 
tuo, antequam adeat, fuo arbitrio adire poteft haereditatem. 

§ 1. When a flave hath been inflituted by his mafter, and remains in the fame ftate, he 
will obtain his freedom at the death of his mafter, by virtue cf the teftament, and be¬ 
come his neceffary heir. But , if that flave is mammited in the life time of his mafter , it 
is in his power either to accept or refufe the inheritance •, for he will not become a 
neceffary heir, as he can not be j,'aid to have obtained both his liberty and the inheri¬ 
tance, by virtue of the teftament. But , if fuch inflituted heir fhould be aliened, he can 
not then enter upon the inheritance but at the command of his new mafter, who by 
means of his flave may become the heir of the teflator. For a flave, who hath been 
aliened , can not afterwards obtain his liberty, or take an inheritance to his own ufe, 
by virtue of the teftament of that mafter, who made the alienation , altbo' his freedom 

was 


« 




De fervo hcereditario. 

§ II. Servus etiam alienus poll domini mortem redte hasres inftitui- 
tur : quia et cum haereditariis fervis teftamenti fadtio eft. Nondum enim 
adita haereditas perfon® vicem fuftinet non haeredis futuri, fed defundti; 
cum etiam ejus, qui in utero eft, fervus redte hasres inftituatur. 

§ 2. The Jlave of another may legally be injlituted an heir, after the death of his 
mafter ; for the /laves of an inheritance, not entered upon, are intituled to the fadtio 
pafliva teftamenti, i. e. are capable of taking, tho* not of giving, by t eft ament: and 
the reafon of this is, becaufe an inheritance, which is open, and not as yet entered 
upon, is fuppofed to reprefent the perfon of the deceafed, and not the p erf on of the 
future heir: and thus the ftave even of a child in the womb may be conftituted an 
heir. 

De fervo pinrhim. 

§ III. Servus autem plurium, cum quibus teftamenti fadtio eft, ab ex-> 
traneo inftitutus h®res, unicuique dominorum, cujus juflii adierit, propor- 
tione dominii acquirit haereditatem. 

§ 3. If the Jlave of many mafters, who are all capable of taking by t eftament, is 
injlituted an heir by a ftranger, then that ftave acquires a part of the inheritance for 
each mafter, who commanded him to take it, according to their feveral proportions of 
property. 

De numero hceredunt. 


§ IV. Et unum hominem, et plures, ufque in infinitum, quot quis 
haeredes velit, facere licet. 

§ 4. A t ft at or may appoint one heir, or as many heirs as he pleafes in infini¬ 
tum. 



De diviftone hcereditatis 

V. Haereditas plerumque dividitur in duodecim 


ppellat 


quae aftis 

Habent autem et hae partes propria nomina ab 

quincunx, 


fque ad aftem j ut puta haec, fextans, quadrans 
lemis, feptunx, bes, dodrans, dextans, deunx. Non autem utfque fern 


per duodecim uncias efte oportet 


nam 


teftator 
dem fcripfe 


aftem efiiciunt, quot 


ft unum tantum quis ex femifle (verbi gratia) h®re 

~ Neque enim idem ex parte tefta 


femifte 


parte intcftatus, decedere poteft, nift fit 


S 


cujus fola 
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tas in teftando fpeftatur. Et e contrario poteft quis in quantafcunque va¬ 
luers plurimas uncias fuam haereditatem dividere. 

§ 5. An inheritance is generally divided into twelve uncise, that is , parts or 
ounces * all which are comprehended under one total, termed an As : and each of theft 
parts , from the uncia to the As, has its peculiar name \ viz . 

Sextans- a fixth part , or two ounces. 

a fourth , or three ounces. 

Triens- a third, or four ounces. 

Quincunx- five ounces. 

Semis- a moity , or fix ounces. 

Septunx- feven ounces. 

Bes- two thirds, or 8 ounces \ quafi, bis triens. 

Dodrans- nine ounces, or three fourths ; quafi, dempto quadran- 

te. As. 

Dextans- ten ounces', quafi, dempto fextante, As. 

Deunx- eleven ounces out of twelve ; quafi, dempta uncia, As. 

But it is not neceffary, that an As, or total, Jhould always be divided into twelve 
parts \ for an As may cotifijl of what parts the teftatcr pleafes ; and, if a man 
names but one heir , and appoints him ex femiflfe, i. e. the heir of fix parts •, yet the 
whole As will be included •, for no man can die partly t eft ate and partly inteftate , 
except a foldier, whofe intention is folely to be regarded. And a teftator may alfo di¬ 
vide his eftate into as many parts , as he thinks convenient. 

Ex parte teftatus, et ex parte inteftatus.] In left die inteftate, as to the other half, which 
England , if a man difpofes of only the half of his will be difpofed of among his next of kin, as 
perfonal eftate by teftament, he will neverthe- the ftatute of diftributions direfts. 

De portionibus ftngulorum hczredum. Si teftator ajfem non 

diviferity aut parted in quorundam perfona non 

ultra ajfem exprejferit. 

§ VI. Si plures inftituantur haeredes, ita demum in hoc cafu partium 
diftributio neceflaria eft, ft nolit teftator, eos ex acquis partibus haeredes 
efte. Satis enim conftat, nullis partibus nominatis, ex acquis partibus eos 
haeredes efte. Partibus autem in quorundam perfonis expreflis, ft quis a- 
iius fine parte nominatus erit, liquidem aliqua pars afli deerit, ex ea par¬ 
te hasres fit. Et, ft plures fine parte fcripti funt, omnes in eandem par¬ 
tem concurrunt. Si vero totus as completus fit, ii, qui nominatim ex- 
preflas partes habent, in dimidiam partem vocantur, et ille, vel iili omnes, 
iu alteram dimidiam. Nec intereft, primus an medius, an noviflimus, 
fine parte heeres feriptus fit: ea enim pars data intclligitur, quae vacat. 

§ 6. When a teftatcr hath inftituted many heirs, it is incumbent upon him to make 
a dtvifion of his effelts, if he does not intend , that all his heirs Jhould fhare his inhe¬ 
ritance in equal portions: for, if no diftribution is made by the teftator, it is evident, 
that all his heirs muft be equal Jharers. But, if the Jhares of Jome of the nominated 

oars in a teftament Jhould be expreffed, and the fhare or Jlares of one or more Jhould 



f 



be cmited, then be or they) whofe Jhare or Jkares bad not been fpecified , would be in- 
tituled to the undifpofed remainder of the inheritance. But , if a whole As, or in- 
heritance , if given among fome of the nominated heirs , jv/ they, whofe [hares are 
mentioned , are intituled only to a moity ; and be or they , zoiwjfc Jhares are not men- 
Honed) are called to the fuccejfion of the other moity. And , when a whole inheri¬ 
tance is not given away, it is immaterial whether an heir , whofe Jhare is not fpeci- 
fied , holds the firft , middle , or lajl place in the nomination: for , whatever place he 
holds in it) he is equally intituled to the part not bequeathed in the teftament . 

In alteram dimidiam.] “ Semis illi, vel illis, “ videatur teftator, ex viginti quatuor unciis, 
« qui fine parte inflitud funt, dabitur ; quail ** hsredes inflituifle.” Lbeopb. 

Si pars vacet , exuperet . 

§ VII. Videamus, fi pars aliqua vacet, nec tamen quifquam fine par¬ 
te fit haeres inftkutiis, quid juris fit, veluti fi tres ex quartis partibus hae- 
redes fcripti funt. Et conftat, vacantem partem fingulis tacite pro here¬ 
ditaria parte accedere, et perinde haberi, ac fi ex tertiis partibus haeredes 
fcripti eflent: et cx diverfo, fi plures haeredes fcripti in portionibus lint, 
tacite fingulis decrefcerej ut, fi (verbi gratia) quatuor ex tertiis partibu* 
haeredes fcripti fint, perinde habeantur, ac fi unufquifque ex^quarta parte 
haeres fcriptus fuiflet. 

§ y. Let us now inquire, what the law would dir eft) if a part of an inheri¬ 
tance fhould remain unbequeathed) and yet a certain portion of it Jfmdd be given 
by teftament to every nominated heir: as if three fhould be inftituted) and a fourth 
given to each. It is clear in this cafe) that the undifpofed part would veft in 
each of them in proportion to the [hare bequeathed to him, and that each would be 
reputed the written heir of a third. And , on the contrary , if many are nominated 
heirs in certain portions, fo as to exceed the As, then each heir muft fuffer a defal¬ 
cation pro rata- for example, if four are inftituted and a third is given to each , 

then this difpofition would work the fame effeft, as if each of the written heirs had 
been inftituted to a fourth only. 



§ VIII. Et, fi plures unciae, quam duodecim, diftributae fint, is, qui 
fine parte inftitutus eft, quod dupondio deeft, habebit. Idemque erit, lb 
dupondius expletus fit. Quae omnes partes ad aftem poftea revocantur, 
quamvis fint plurium unciarum. 



8. If more parts or ounces , than iweh 


bequeathed 


he. who is in¬ 


ftituted without any prefribed Jhare, Jhall be intituled to what remains of 


pondius, that is, of twenty-four parts 


and, 


than twenty-four parts 


beq 


then the heir. 


•d without any determinate ft. 


n ill 


tituled to the remainder of a tripondius 


1 . e. 


J thirty Jt 


nut 


thefe parts are afterwards reduced to twelve 


De modis inflituendi . 

§ IX. Haeres et pure et fub conditione inftitui poteft : ex certo tem¬ 
pore r aut ad certum tempus, non poteft : veluti, poji quinquennium , quam 

moriar j 
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mortar \ vel 
nique diem 
pure haeres 

§ 9. An heir may be conjiituted jimply, or conditionally - but not from or to 

any certain period: as if a tejlator Jhould fay to Titius, be thou my heir after five 

years to be computed from my death- or — from the calends of fuch a month 

- or — ’till the calends of fuch a month. For time, thus added, is in law deem¬ 
ed fuperfluous ; and fuch an injlitution takes place immediately, as if it was a ftm - 
pie appointment. 


, esc calendis Mis ; vel, ufque ad calendas Mas hares ejio. De- 
adjedum haberi pro fupervacuo placet, et perinde efle, ac fi 

inftitutus elTet. 


Ad certum tempus non poteft.] Altho’ by the 
civil law an heir can not be inftituted either 
from a certain time or 'till a certain time, lejl the 

deceafed Jhould feem to die partly tejlate and partly 

intefate ; yet, in England, an executor, who is 
quaji-hares , may be appointed either from or un¬ 


til a certain time r and the ordinary may com¬ 
mit the adminiftration of the goods of the de¬ 
ceafed to the next of kin in the mean time, 
during which time the aft of the adminiftrator 
is good ; and can not afterwards be avoided by 
the executor. Swift. 310. 


De conditione impojftbili . 

§ X. Impoftibilis conditio in inftitutionibus et iegatis, nec non in fidei- 
commiftis et libertatibus, pro non fcripta habetur. 

§ 10. An impcjfible condition in the injlitution of heirs, the difpcfition of legacies, 
the appointment of trujls , or the confering of liberty, is treated as unwritten or 
void. 


Impoftibilis conditio.] “ Altho’ impoflible 
“ conditions, whether they are fo by nature or 
“ by law, do not hinder the effeft of the difpo- 
“ fition, being reputed as if they were not writ- 
“ ten or uttered; yet, if a teftator fuppofes a 
“ condition to be poffible, which is in reality 
“ impoflible or illegal, then fuch condition is 
“ not void, but will render the difpofition void, 
“ to which it is added : as for inftance ; if the 
“ teftator makes Titius his executor, or gives 


“ him an hundred pounds, if he marries his, 
“ the teftator’s, daughter; fuppofing her to be 
“ living, when (he is dead : in this cafe, the 
“ condition is impoflible; and yet Titius can 
“ hot become executor, or obtain the legacy; 
“ becaufe it is not probable, that the teftator 
“ would have made him executor, or given 
“ him an hundred pounds, if he had known, 
“ or believed, his daughter to have been dead. 

Savinb. part h- 


De pluribus conditionibus. 

§ XI. Si plures conditiones in inftitutionibus adfcriptse funt, fiquidem 
conjundim, ut puta, fi illud et Mud fiaftum fiuerit, omnibus parendum 
eft : ft feparatim, veluti, Ji illud aut illud faftum erit , cuiiibet conditio- 
ni obtemperare fatis eft. 

§ 11. If many conditions are jointly required in the injlitution of an heir\ as 
thus , if this thing and that thing be done, then both mujl be complied with. But, 
if the conditions are placed feparately and in the disjunctive, as thus , if this, or 
that be done, it will then be fujjicient to obey either , 


De his , quos nunquam teftator vidit . 

§ XII. Ii, quos nunquam teftator vidit, hseredes inftitui pofiunt, vel¬ 
uti ft fratris filios peregrinantes, ignorans qui eflent, hseredes inftituerit. 
Ignorantia enim teftantis inutilem inftitutionem non facit. 
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§. 14. A tefiator may appoint perfins, whom be hath never feen, to he his heirs. 
He may, for example, infiitute his brother’s fins, who are in a foreign country , al- 
tb<? he does not know where they are *, for the want of this knowledge in a tefiator 
will not vitiate the infiitution of an heir. 



De vulgari fubftitutione. 

D. xxviii.T. 6. C.vi.T. 25 et 26. 

De pluribus gradibus hceredum . 

P Otest autem quis in teftamento fuo plures gradus hasredum fa- 

cere ; ut puta, Ji ille heeres non erit, ille hares ejlo . Et deinceps, in 
quantum velit, tefiator fubflituere potefl: ut novifiimo loco in fubfidium 
vel fervum neceflarium hieredem inflituere poflit. 

A man by tefiament may appoint many degrees of heirs ; as thus — if Titius will 
not be my heir, let Seius be my heir. And he may proceed in fuch a fubfiitution 
as far as he fhall think proper ; and lafily , in default of all others , he may confii- 
tute a Jlave to be his neceffary heir. 


De numero hceredum in ftngulis gradibus . 

§ I. Et plures in unius locum pofTunt fubflitui, vel unus in plurium, 
vel finguli in fingulorum, vel invicem ipfi, qui ha^redes inflituti funt. 

§ 1. A tefiator may fubfiitute many in the place of one , or one in the place of 

many, or one in the place of each, or he may fubjtitute even his injlituted heirs re¬ 
ciprocally to one another. 

Plures in unius locum.] This kind of fubfti- ding a condition, which we commonly call tail 
tution, which is called ordinary or vulgar, is of in the cafe of lands; namely, a limitation of 
no fmall ufe in England , and we do therein, for heirs, to whom a teftator intends, that his lands 
the moft part, follow the precepts and rules of Ihould defcend. Straban on Domat. vol. 2. p, 
the civil law : for it is nothing elfe but the ad- 221. Cm/’s inft. tit. 15. 


^uam partem finguli fubfiituti accipiant , fe partes in fiub- 

fiitutione ex prefix non fint. 

§ II. Et, fi ex difparibus partibus haeredes fcriptos invicem fubftituerit, 

et nullam mentionem partium in fiibftitutione habuerit, eas videtur in 

fubftitutione partes dedifte, quas in inftitutione expreflit: et ita Divus 
Pius refcripfit. 
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Et Ci ex difparibus.] For example, if a tef- of the teftator refufe to take his twelfth, it mult 
tator (hould bequeath to Primus one twelfth of be fubdivided into eleven equal parts, of which 

his eftate_to Secundus eight twelfths, and to eight mull be given to Seeuudus, and three to 

leftists three twelfths; adding, that he fubfti- Ter Hus. Femere, b.l. 

tutes them all, the one to another reciprocally — Ita Divus Pius. J <vid. Cod. 6. /. 26. /. 1. ff 28. 

then if Primus, for inftance, lhould at the death /. 6.1.24* 

Si cohceredi fubftituto alius fubjlituatur . 

§ III. Sed, fi inftituto hseredi, cohaerede fubftituto dato, alius ei fub- 
ftitutus fuerit, Divi Severus et Antoninus fine diftindione refcripferunt, 
ad utramque partem fubftitutum admitti. 

§ 3. Jf a cc-heir is fubjlituted to an injlituted heir, and a third perfon is fub - 
ftituted to that co-heir, the emperors, Severus and Antoninus, have by refcript or- 
dained, that fuch fubjlituted perfon Jhall be admited to the portions of both the co¬ 
heirs without dtjlinftion. 

Cohaerede fubftituto dato.] Syphax gave fix 12ths be admited ; and it was determined, that the 
of his eftate to Titius , and fix to Casus, making emperor or treafury lhould take no fhare of the 
them co-heirs; he then fubftituted Titius to deceafed’s effects in this cafe, but that Semprt- 
Caius and Sempronius to Titius : but, Titius and situs the fubftitute lhould be admitted without 
Caius dying, or declining the inheritance, it be- diftinftion as well to the lhare of Coins as to that 
came a queftion, to what lhare Sempronius lhould of Titius, Mynftnger, h.l. ff 28. t. 6. /. 27. 


Si quis fervo , qui liber exijlimabatur y inftituto fuhftitutus 

fuerit, 

§ IV. Si fervum alienum quis patremfamilias arbitratus haeredem 
fcripferit, et, fi litres non eflet, Msevium ei fubftituerit; ifque fervusjuf- 
fu doinini adierit haereditatem, Maevius fubftitutus in partem admittitur. 
111 a enim verba, fi hares non erit , in eo quidem, quern alieno juri fub- 
jedtum efie teftator fcit, fic accipiuntur, ft neque ipfe hares erit , neque a- 
lium haredem effecerit: in eo vero, quern patremfamilias arbitratur, il- 
lud fignificant, fi hareditatem fibi , xel ei, cujus juri pofiea fubjetfus ejfe 

caper it , non acquifierit. Idque Tiberius Caefar in perfona Parthenii fervi 
fui conftituit. 
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lelf, nor for him 


y heir will neither acquire 


nor caufe another to be 

the tejlator fuppofed to be free, they imply 

the inheritance for him- 


to whofe dominion he may afterwards become fubjed 


But it was determined by Tiberius, the emperor, in the caje of his own f 


Parthen , 

Ilia enim verba.l 


fub ft 


fuch 


lhould be admited 


moity 


nftitui haredem, et ft* 


fui juris ejfe ESTO. 


HJERES MIHI NON FIAT, M./EVIUS HjERES 


Po(i mortem meam tu jujftifti fervi 
fitueram, adire hareditatem. if 
is Jit fuhftitutloui r Et duimus, fid ft 


umnmus 


aeatere 
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accipere femffem . Sed dicere quis poffet, fubjiitutum 
Accipere totum ; dixit tnim tejiator; Ille mihi 
KJERES ESTO, SI AUTEM NON FIAT, M.SVIUS 

ESTO : igitur hie, quoniam inftitutus, qui J'ervus 
efi, bares effe non poterat, fubjiitutum oportet in 
totum ajjem vocari. Sed ad hoc dicendum eft, verba 
ilia, Si H7ER£S non erit, Jiquidem infi tut us 
ef alieni juris , atque hoc tefat or novit, fee intelligere 
debemus, hoc eji, ft neque ipfe infeitutus hares feat, 
neqne alium haredem facial, hoc eft, alii baud ac- 
quifierit, ut fee fubftitutio locum inveniat . Aft in 
illo inftituto, quem fui efje juris tejiator credidit, 
diftio, SlHiERES NON ERIT, hoc fegnificat, fe 
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hareditatem fibi , aut ei , cujus in pate fate poftea effe 
incipiet, non acquifierit, ut fubftitutio locum capiat 
in univerfum. Hie autem , quoniam alieni juris jam 
erat, qui credebatur fui effe juris, idcirco Jubftitutiu 
femif em accipit. Atque hoc Divas Pius referipfet in 
Parthenio fervo fuo : Parthenium enim i operator is 
fervum aliquis credens liberum efje, haredem infii- 
tuit, fee fubftituens ac dicens: sin autem Par- 

THENIUS Mini HAERES NON FIAT, MitVIUS 
HAERES ESTO. Et fail a tunc eft corfeitutio, ut 
femis hareditatis per Parthenium Cafari ac quivere- 
tur, in alterum vero femiffcm Mavius fubftitutus 
vocaretur. Theoph. 



Titulus Decimus-sextus. 

De pupillari fubftitutione. 

9 

D. xxviii, T. 6. C. vi. T. 26. 

1 

Forma , effeEtus, origo> et ratio papillaris fubjlitutionis . 

L IBERIS fuis impuberibus, quos in poteftate quis habet, non 

folum ita, ut fupra diximus, fubftituere poteft, id eft, ut, fi haere- 
des ei non extiterint, alius lit ei litres: fed eo amplius, ut, li haeredes 
ei extiterint, et adhuc impuberes mortui fuerint, lit eis aliquis haeres: 
veluti li quis dicat hoc modo: Titius filius hares mihi ejto ; et, fi jilius 
mihi hares non erit, five hceres erit, et ftrius moriatur, quam in Juam tn- 
telam venerit , id eft, antequam pubes fad:us lit, tunc Seius hceres ejio. 
Quo cafu, liquidem non extiterit haeres filius, tunc fubftitutus patri fit 
haeres : li vero extiterit haeres filius, et ante pubertatem decelferit, ipli 
filio lit haeres fubftitutus. Nam moribus inftitutum eft, ut, cum eius 
aetatis filii lint, in qua ipfi libi teftamentum facere non poftunt, parentes 
eis faciant. 

A parent can fubftitute to his children , who are within puberty , and under his 
power, not only in the manner before-mentioned, which is thus — if my children 
will not be my heirs, let fome other perfon be my heir — but he may write if 
my children a&ually become my heirs, but die within puberty, let another 
become their heir : for example', let Titius, my fon, be my heir*, and, if he 
either does not, or does, become my heir, and dies before he ceafes to be 
under tutelage, [i. e. before he arrives at the age of puberty ,] let Seius be my heir. 
And, in this cafe , if the fon does not enter upon the inheritance , the fubftitute becomes 
heir to the father *, and, if the fon takes the inheritance, and dies a pupil before the 
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age of puberty, the fubftitute is then heir to the fott. For cuftom has ordained, that 
parents may make wills for their children, when their children are not of age to make 
wills for themfelves. 

De fubjlitutione mente capti. 

§ I. Qua ratione excitati, etiam conftitutionem pofuimus in noftro 
codice, qua profpe&um eft, ut, ft qui mente captos habeant filios, vel 
nepotes, vel pronepotes, cujufcunque fexus vel gradus, liceat eis, etfi 
puberes fint, ad exemplum pupillaris fubftitutionis, certas perfonas 
fubftituere: fin autem refipuerint, eandem fubftitutionem infirmari 
fancimus: et hoc ad exemplum pupillaris fubftitutionis, quae, poftquamt 
pupillus adoleverit, infirmatur. 

§ 1. Excited by humanity, and the reafonablencfs of the foregoing ufage, we have 
infer ted a conflitution iyito our code, by which it is provided, that, if a man has chiU 
dren, grand-children, or great-grand-children, who are mad or difordered in their 
fenfes, be may make a fubftitution of certain per fans to fucb children, in the manner of 
a pupillary fubftitution, altho ’ they are arrived at the age of full puberty. But we 
have decreed, that this fpecies of fubftitution jhall be void, as foon as they Jhall have 
recovered from their diforder ; and this we have done in imitation of pupillary fubfti¬ 
tution, which ceafes to be in force, when the minor attains to puberty. 

Infirmari fancimus] vid.Cod. 6. /. 26. /. 9. ff. 28- t. 6. I 93. 



§ II. Igitur in pupillari fubftitutione fecundum praefatum modum 
ordinata duo quodammodo funt teftamenta, alterum patris, alterum 
filii; tanquam ft ipfe filius libi hasredem inftituiflet: aut certe unum 
teftamentum eft duarum caufarum, id eft, duarum haereditatum. 

§ 2. In a pupillary fubftitution, made after the form before-mentioned, there are 
in a manner two teft aments, the one of the father, the other of the fon ; as if the fon 
had inftituted an heir for himfelf: at leaft there is, in fuch a fubftitution, one tefta- 
went containing a difpofition of two inheritances. 

Alia forma fubjlituendi pupillariter. 

§ III. Sin autem quis ita formidolofus lit, ut timeat, ne filius fuus 
pupillus adhuc ex eo, quod palam fuhftitutum acceperit, poft obitum 
eius periculo inlidiarum fubjaceat, vulgarem quidem fubftitutionem 
palam facere, et in primis teftamenti partibus ordinare, debet: illam 
autem fubftitutionem, per quam, fi haeres extiterit pupillus et intra 
p ubertatem decefierit, fubftitutus vocatur, feparatim in inferioribus par¬ 
tibus fcribere debet, eamque partem proprio lino propriaque cera 
confignare: et in priore parte teftamenti cavere, ne inferiores tabulx,. 
vivo fiiio et adhuc impubere, aperiantur. Illud palam eft, non ideo 
minus valere fubftitutionem impuberis filii, quod in iifdem tabulis 

fcripta 
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fcripta fit, quibus fibi quifque haercdem inftituiflet; quamvis pupillo 

hoc periculofurft fit. 

§ 3. If a teftator is apprehenfive, left, at the time of bis death, bis [on, being as 
yet a pupil', Jhould be liable to fraud and impofiticn, if a fubjlitute Jhould be publicly 
given to him , be ought to infert a vulgar fubftitution in the firjt tablet of bis teft ament ; 
and to write that fubftitution, in which a fubjlitute is named, if his fon fhould 
die within puberty, in the lower tablet, which ought to be feparately tied up and 
fealed: and it alfo behoves the teftator to infert a claufe in the firft part of his tefla - 
ment, forbiding the lower part to be opened, whilcft his fon is alive, and within the 
age of puberty. But, altho * it is certain, that a fubftitution to a fon within puberty 
is not lefts valid, becaufe it is writen on the fame tablet, in which the teftator hath 
appointed him to be his heir, it is however utifafe and dangerous. 

Quibus fubjlituitur . 

§ IV. Non folum tamen haeredibus inftitutis impuberibus liberis ita 
fubftituere parentes poflunt, ut, fi haeredes eis extiterint, et ante puber- 
tatem mortui fuerint, fit eis haeres is, quem ipfi voluerint; fed etiam 
exhaeredatis. Itaque eo cafu, fi quid exhaeredato pupillo ex haeredita- 
tibus, legatifve, aut donationibus, propinquorum atque amicorum acqui- 
fitum fuerit, id omne ad fubftitutum pertiriebit. Quaecunque diximus 
de fubftitutione impuberum liberorum, vel haeredum inftitutorum, vel 
exhaeredatorum, eadem etiam de pofthumis intelligimus. 

Parents are not only allowed to give a fubjlitute to their children within puberty, if 
fuch children become their heirs, and die within puberty > but parents are alfo permited 
to give a fubjlitute to their difmherited children •, and therefore, whatever a difinherited 
child, within the age of puberty, may have acquired by inheritances, by legacies, or by the 
gift of relations and friends, the whole will become the property of the fubjlitute . 
All, which we have hitherto faid concerning the fubjlitution of pupils, whether they 
are ivftituted heirs, or difinherited children, is undcrftood to extend alfo to pofthumou * 
children. 

Pupillare teftamentum fequela paterni. 

§ V. Liberis autem fuis teftamentum nemo facere poteft, nifi et fibi 
faciat; nam pupillare teftamentum pars et fequela eft paterni tcftamenti: 
adeo ut, fi patris teftamentum non valeat, nec filii quidem valebit. 

§ 5. No parent can make a t eft ament for his children, unlefs he hath made a tefta- 
ment for himfelf: for the t eft ament of a child within puberty is a part and confe- 
quence of the t eft ament of the parent, infomuch that, if the teftament of the father 
is not valid, the t eft ament of the fon will not take effect. 



§ VI. Vel fingulis autem liberis, vel ei, qui eorum novifiimus im¬ 
putes morietur, fubftitui poteft. Singulis quidem, ft neminem eorum 

T 2 into- 
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inteftatum decedere voluerit: noviflimo, fi jus legitimarum haeredita- 
tum integrum inter eos cuftodiri velit. 

§ 6 . A parent may make a pupillary fubftitution to each of his children, or to him, who 
Jhall die the laft within puberty. He may fubftitute to each of his children, if he is 
unwilling, that any of them jhould die intejlate \ and he may fubftitute to the laft, who 
Jhall die within puberty, -if he is willing , that they Jhould preferve among themfehes 

the intire right of fuccejjion. 


De fubftitutione nominatim aut generaliter faEla. 

VII. Subftituitur autem impuberi aut nominatim, veluti, Titius 
hares efto: aut generaliter, ut, Quifquis mihi hares erit . Quibus verbis 
vocantur ex fubftitutione, impubere mortuo filio, illi, qui et fcripti 
funt haeredes, et extiterunt, et pro qua parte haeredes fadti funt. 

. A fubftitution may be made to a child within puberty, either nominally ; as for 
example —If my fon becomes my heir, and dies a pupil, let Titius be my 
heir-, — or generally thus— Whoever fhall be my heir, let the fame perfon be a 
fubftitute to my fon, if he dies within puberty. And, by thefe general words\ 

ho have been inftituted, and have taken upon them the inheritance of the father , 



/ 


all , 


•ntift be called, by virtue of the fubftitution, to the inheritance of the fon , if he dies 
ithin puberty ; each being intituled to a part of the Jon's inheritance, in proportion 


to the ft: are, which he had in the father's. 

Quifqui? mihi h ceres erit.] This general form “ mco baredes inftitui, aut mult is in ft 


inuft be underftood to be of ufe, either when a “ fit 
parent hath appointed many to be his heirs with “ ft 

« * /* i i i • ^ t i i * r 1 * /I ' - ^ * 


his fon, or hath difinherited his fon, and infti¬ 
tuted others. But, for the better explanation of 
this fe&ion, it will be proper to fet down the 
w ords of ‘ Theopbilus , whofe paraphrafe of the text 
is a work of great authority, and will always be 


it 


It 


eft I 


PoJJum generaliter ita fuh 
uere dicers-, quiftqnis mibi patri hares erit 
•t filio meo ante pubertatem morienti fubftitutu 
. Per qua verba, ex fubftitutione ad beredi 


ft 


ft * n ft 


t fcripti fu 


fub 


oi infinite ufe in explaining the inftitutes. “ Pra- “ ft 


inter eos 


“ terco. n.mimtim impuberi fulftituere poft'um, et di- “ pupilli hareditasproportion bareditaria, i. e. pro 


“ cere: ftftlius mens hares mihi ftuerit, et imputes de- 
“ c/Jerit, I'itius ci hmes efto. Poftum et generaliter b.t. 
“ ci J'Aftntucre \ verligratia; muitos una cutnftlio 


ies ftafli 


Theoph. 


Quomodo fubftitutio pupill aids ftnitur. 

§ VIII. Mafculo igitur ufque ad quatuordccim annos fubftitui poteft: 
IbemiiVcC ufque ad duodecim annos. Et, ft hoc tempus excefterint, fub- 
ftitutio evanefeit. 




IX. Extranco vero vel filio puberi lireredi inftituto ita fubftituere 
nemo poteft, ut, ft hares extiterit, et intra aliquod tempus deceft’erit, 
alius ei fit litres: fed hoc folum permifilim eft, ut eum per fideicom- 

m ilium 




* 



Titulus Decimus-septimus. 


Quibus modis teftamenta inhrmantur. 

D. xxviii.T. 3. 



T Eftamentum jure fa&um ufque eo valet, donee rumpatur, irri- 

tumve fiat. 

A 7 eftament , legally made , remains valid , until it is either broken , or rendered in - 
effectual. 


Quart do t eft amentum dicatur rumpi. Primum de adoptions, 

§ I. Rumpitur autem tefVamentum, cum, in eodem flatu manente 
teftatore, ipfius teftamenti jus vitiatur. Si quis enim poffc fadtum tefta- 
mentum adoptaverit libi filium per imperatorem eum, qui eft fui juris, 
aut per pr&torem, fecundum noftram conftitutionem, eum, qui in po- 
teftate parentis fuerit, teftamentum ejus 'rumpitur quafi agnatione fui 
haeredis. 


§ 1. A tef ament isfaidtobe broken , or revoked , when the force of it is def rayed , 
whilefl the tefator fill remains in the fame fate. For , if a tefator, 
his tef ament, fjculd arrogate an independent perfon , by licence from the emperor, or 
in the prefence of the pr<etor, Jhculd adopt a child under the power of his natural 
parent, by virtue of our coufituticn , then that tef ament would be broken by this quali- 
birth of a proper heir. 



Secundum nofiram conftitutionemJ nut. Cod. t. 48. /. 10. 


De 
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De pofteriori tejlamento . 

§ II. Pofteriore quoque teftamento, quod jure perfe&um eft, fupe- 
rius rumpitur: nec intereft, extiterit aliquis haeres ex eo, an non. Hoc 
enim folum fpedtatur, an aliquo cafu exiftere potuerit. Ideoque, ft quis 
aut noluerit litres efle, aut vivo teftatore, aut poft mortem ejus, ante- 
quam liTreditatem adiret, decefterit, aut conditione, fub qua haeres infti- 
tutus eft, defe&us fit, in his cafibus pate r-fami lias inteftatus moritur. 
Nam et prius teftamentum non valet, ruptum a pofteriore ; et pofte- 
rius aque nullas vires habet, cum ex eo nemo haeres extiterit. 

§ 2. A former teftament, alt ho' legally perfect, may be broken or revoked by a fub - 
fequent tef ament •, nor is it material , whether the heir , nominated in the later tejla- 
' went , can or will take the heirfhip at the death of the tejlator ; for the only thing re¬ 
garded is , wbethet' he might have been the heir: and therefore , if an injlituted heir 
)hould refufe to take the heirfhip , or fhould die , living the tejlator , or after his deathy 
and before he could enter upon the inheritance \ or if he fhould die , before the 
the condition is accompliced\ upon which he was injlituted , then, in any of thefe cafes, 
the tejlator would die intejlate \ for the JirJl tejlament would be invalid , being broken 
or revoked by the fecond , and the fecond would be of as little force, for want of an heir . 

De pofteriore , in quo haeres certae rei inftitutus . 

A 

§ III. Sed, ft quis, priore teftamento jure perfedto, pofterius aeque jure 
fecerit, etiamfi ex certis rebus in eo haeredem inftituerit, luperius 
lumen teftamentum fublatum efte,Divi Severus et Antoninus Augufti re- 
kripierunt: cujus conftitutionis verba et hie inferi juflimus, cum aliud 
quoque praterea in ea conftitutione expreftum ftt. Imferatores Severus 
ct Antoninus Augufti Cccceio Campano. "Teftamentum fecundo loco faffum, 
licet in co ccrtarum rerum haeres feriptus jit , perinde jure valere , ac Ji 
rerum mentio Jaffa non eftfet: Jed et teneri hceredem feriptum , ut contentus 
rebus fibi datis , aut fuppleta quarta ex lege Falcidia , haereditatem reftituat 
his , qui in priore teftamento Jcripti juerant , propter inferta fidei-commijji 
verba , qui bus ut valeret prius teftamentum exprejfum eft , dubitari non opor - 
let. Et ruptum quidem teftamentum hoc modo efficitur. 

§3. If a man , who has already made a teftament legally perfect , fhould make a 
fibjequent tef ament equally good y and injlitute an heir in it to fame particular things 
only , the emperors Severus and Antoninus have by refeript declaredy that, in this 
cctfcy the firJl will (hall be broken or revoked, as a teftament. But zve have commanded 
the words of this confutation to be here infer ted." The emperors Severus and Anto¬ 
ninus to Cocceius Campanus. We determine, that a fecond teftament, altho* 
the heir named in it is not univerfal, but inftituted to particular things only, 
ihall be as good in law, as if no mention had been made of particular things; 
yet it is not to be doubted, but that the writen heir fhall be obliged to con- 
<ent himfeif either with the things given him, or with the fourth part, allowed 
fy the f ale:dian law, and Ihall be bound to reftore the reft of the inheritance 

to 
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to the heirs inftituted in the firft: teftament, on account of the words, de¬ 
noting atruft, inferted in the fecond teftament, by which words it is exprefsly 
declared, that the firft teftament ftiall fubfift. — And, in this manner , a tefta - 
rnent may be [aid to be broken or cancelled , 

Inea conftitutione.] t vid.jf. 36. t. 1.1,29. 

Ex lege Falcidia.] •vid, titulum 22. hujusltbri. 

De teftamento irrito ; et quibus modis Jit irritum . 

§ IV. Alio autem modoteftamentajure fa&a infirmanturj veluti cum 
is, qui fecit teftamentum, capite diminutus fit: quod, quibus modis 
accidat, primo libro retulimus. 

§4. Teft aments, legally made, are alfo invalidated, if the teftater fuffers diminu¬ 
tion, that is, changes his condition: and, in the firft book of cur inftitutes, we ha ve 
fhewed by what means diminution, or a change of fiate, may happen . 


Cur dicatur irritum . 

§ V. Hoc autem cafu'irrita fieri teftamenta dicuntur; cum alioqui, 
et quse rumpuntur, irrita fiant, et ea, quae ftatim ab initio non jure 
fiunt, irrita fint. Sed etea, quae jure fadta funt, et pofteaper capitis dimi- 
nutionem irrita fiunt, pofiumus nihilominus rupta dicere. Sed, quia 
fane commodius erat, fingulas caufas fingulis appellationibus diftingui, 
ideo quaedam non jure fada dicuntur, quaedam jure fada rumpi vel ir¬ 
rita fieri. 



Quibus modis convalefcit . 

§ VI. Non tamen per omnia inutilia funt ea teftamenta, quae, ab ini¬ 
tio jure fada, per capitis diminutionem irrita fada funt: nam, fi feptem 
teftium fignis fignata funt, potefi: feriptus haeres, fecundum tabulas 
teftamenti, bonorum pofieffionem agnofeere ; fi modo defundus et civis 
Romanus, etfuae poteftatis, mortis tempore fuerit. Nam, fi ideo irritum 
fadum fit teftamentum, quia civitatem vel ,etiam libertatem teftator 
amifit, aut quia in adoptionem fe dedit, et mortis tempore in adoptivi 
patris poteftate fit, non potefi; feriptus haeres fecundum tabulas bonorum 
pofiefiionem petere. 


§ 6. But 
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§ 6 . But a t eft ament, which was at fir ft legally made, and hath afterwards been 
rendered void by diminution, is not always without effebl ; for the writen heir is in¬ 
tituled to the pofiejjion of the goods, by virtue of the t eft ament, if it appears, that it 
was fealed by fieven witnejfes, and that the teftator was a Roman citizen, and not 
under power, at the time of his death : but, if a teftaititnt became void, becaufe the 
teftator had left the right of a citizen, or his liberty, or had given himfelf in adop¬ 
tion, and at the time of his death, ft ill continued under the power of his adoptive 
father, then the writen heir could not demand the poffeffion of the goods, in confe¬ 
rence of the teftament. 


De nuda voluntate . 


§ VII. Ex eo autem folo non poteft infirmari teftamentum, quod 
polka telrator id noluerit valere: ufque adeo ut, fi quis, port fadum 
prius teftamentum, pofterius facere coeperit, et, aut mortalitate pra- 
ventus, aut quia eum ejus rei poenituit, id non perfecerit, Divi Pertinacis 
oratione cautum lit, ne alias tabula; priores, jure fadtac, irritae fiant, nifl 
iequentes jure ordinatae et perfedae fuerint: nam imperfedum tefta¬ 
mentum. line dubio nullum eft. 



Pertinacis oratione.] The emperors were ac- were afterwards drawn up according to the tenor 
cu'.toined to ipcak orations in the fenate, or fend of thofc fpeeches or orations, ff. 23. t. 2. 1 . 16. 
them to the fenate in wiiting ; and die decrees Finn. 


Si prince ft litis caufa , vcl cb tejlamentum imperfe&um , injlit ic¬ 
tus fuer it, 

§ VIII. Fadcm oratione expreflit, non admifliirum fe haereditatem 
cius qui litis caufa principem reliquerit haeredem: neque tabulas non le¬ 
gitime fadas, in quibus ipie ob earn caufam h$res inftitutus erat, pro- 
baturum : neque ex nuda voce hxredis nomen admifliirum: neque ex 
ulla feriptura, cui juris audoritas defit, aliquid adepturum. Secundum 
hoc Divi Severus et Antoninus iiepifiime ref^ripferunt. Licet enim , 
inquiunt, legibus Jibuti Jhnus, attamcn legibus vivimus. 

§ 8. The emperor Pertinax hath declared by the fame ordinance, that he would not 
take the inheritance of any teftator, who left him his heir, becaufe a law-fuit 
was depending ; that he would nez\r eftablijh a will, deficient in point of form, if 
he was upon that account inftituted the heir — that he would by no means fuffer him- 
felf to be nominated an heir by the mere word of mouth of a teftator ; and that 
fe would never take any emolument by virtue of any writing whatever, not 
author ifed by the ftribi rules of law. The emperors Severus and Antoninus 

have 



i 


Lib. II. Tit. XVIII. 


have alfo often iffued refcripts to the fMe purpofe : “ for altho\ [fay they ,] we are 
< ‘ certainly not fubjeft to the laws , yet we live in obedience to them . 




£• 




Legibus vivimus.] “ Claudlanus poeta 
panegyr. v. 307. de quarto confulatu He 
rii, his verfibus principem hujus officii 
commonefacit. 


fie 


“ Primus juffafubi: tunc obfervantior aequi 
“ Fit populus.nec ferre negate cum viderit ipfum 
“ Auftorem parere fibi. Componitur orbi# 

“ Regis ad exemplum; nec fic infleftere fenfus 
“ Humanos edifta valent* utvita Regentis.” 


tt In commune jubes fi quid, cenfefve tenendum, 


Vinn. 




Titulus Decimus-octavus. 


De inofficiofo teftamento. 


D.V.T2. C.iii.T.28. 



Q UIA plerumque parentes fine caufa liber os fuos exhaeredant vet 

omittunt, indu&um eft, ut de inofficiofo teftamento agere poflint 
liberi, qui queruntur, aut inique fe exhaeredatos, aut inique praeteritos : 
hoc colore, quafi non fanae mentis fuerint, cum teftamentum ordinarent. 
Sed hoc dicitur, non quafi vere furiofus fit, fed redle quidem teftamen¬ 
tum fecerit, non autem ex officio pietatis. Nam, fi vere furiofus fit, 
nullum teftamentum eft. 


Inafmmch as parents often difinherit their children without caufe or omit to mention 
them in their teftaments , it has therefore been introduced , as law , that children , who have 
beenunjuftly difinherited orunjujlly omited in the tejlaments of their parents , may com¬ 
plain^ that fuch teftaments are inofficious , under color , that their parents were not of fane 
mind , when they made them : but , in thefe cafes , it is not averred to be ftrittly true r 
that the tejiator was really mad or difordered in his fenfes , but it is urged as a mere 
fifiion only \ for the t eft ament is acknowledged to have been well made y and the only, 
exception to it is y that the tejlament is not conftftent with the duty of a parent. For , 
if a tejiator was really not in his fenfes at the time of making his teftament , it is cer -• 
tainly null . 


Quia plerumque parentes.] The plaint, or 
aftion, in the cafe of an unduiiful teftament, 
which civilians call teftamentuminojficiofum, is not 
in ufe in England ; where, by the common law, 
all perfons, intituled to make a will, have ever 
had a free power of bequeathing their goods 
and chattels, in whatever manner they thought 
bell; and it was only by the particular cultom 
of fome places, that this power was rellrained: 
fo that the writ called breve de rationabili parte 
bonorum, which the wife or children of the de- 
ceafed had againlt the executors for the reco¬ 
very of part of the goods, was not general 
throughout the kingdom, but peculiar to certain 
countries, where the cultom was, thaj, debts 


being paid, the remainder fhould be divided into 
three equal parts; viz. one to the wife, another 
to the children, and a third to attend the will of 
the teftator. Conuel lib. z. t. i$. 

The cultom of referving a reafonable part of 
the goods for the widows and children of tel- 
tators is Hill in force in the city of London, as to- 
the widows and children of freemen; but in 


other parts of the kingdom, where this cudom, 
did formerly prevail, it has been abolifhed by 
aft of parliament; fee 4 and 5 Will, and Mary, 
cap 6. The inhabitants of the province 
are alfo impoweied to difpofe of their perfons 1 
eftates by their wills, notwirhllandingthe cudorn. 
of that province, as to the, reafouaolc part claimed 


U 
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by widows and children; but the aft excepts Hoc colore] This pretext was made ofe of 
the cities of York and Cbtfler ; yet the fame li- to avoid the appearance of impugning the tefta- 
berty was afterwards extended to the freemen of ment df a man in his fenfes, contrary to the au- 
the city of York, by the ftatute of the 2d and 3d thority of the 12 tables, which give all perfons, 
of"Queen Anne. And by the 7th and 8th of capable of making a will, a free and ancort- 
WilUatn the 3d, cap. 38. the fame cuftom was troaled power of bequeathing their efrefts juft 
abolifhed in the principality of Wales . See Dr. as they think proper. “ Verbis legis 12 tabularum 
Strahovs, notes on Domett , vol. 2. p.109.— “ bis , uti legaffit fuse rei, ita jus efto, latijfma 

But, by the law of Scotland, ateftator cannot by ** ptefias tributes videtur , ct hetreSs bJHtttendi , 'et 
teflament deprive his wife or children of their “ legato et liberates dandi , tutelas quoque con- 
legitime or reafonable part. Stairs injl. lib. 3. /. 8. ** fttfuendi ; fed id interpret at ione coemguftcetum tjt. 

Uuimdfs hf. lib. 5. /. 9. /• 251. “ &c.ff. 50. /. 16. /. 120. de verb, fign.” 


Sjui de inofficiofo agunt . 

§ I. Non autem liberis tantum permiffiim eft teftamentum paren- 
turn inofficiofum accufare, verum etiam liberorum parentibus: loror 
autem et frater turpibus perlonis fcriptis haeredibus ex facris conftitu- 
tionibus pralati funt. Non ergo contra omnes haeredes agere poffunt. 
Ultra fratres igitur et forores cognati nullo modo aut agere poffimt, aut 
agentes vincere. 


§ 1. Children are not the only perfons allowed to complain, that teft aments are in - 
officials \ far parents are in like manner permited to make the fame complaint. Alfo 
the brothers andfifters of a teft at or are, by virtue of the imperial conftitutions, pre¬ 
fer ed to infamous perfons, if any fucb have been inftiluted by the deceafcd to be his 
heirs \ but brothers and fifters are not therefore allowed to make a complaint againft 
any heir, whom the teftator Jhall have inflituted. And collaterals, beyond brothers 
and fifters, can by no means complain of the undutifulnefs of a teftament, if their right 
to complain is oppofed but if their right of complaining is not difputed and the 
icftament is annulled, yet thofe only can be benefited, who are the near eft in ficceffwn 
upon the inteftacy . 


Conllitutionibus.] <vicf.Ccd. 3. t. 28.//. 21.27. 
Aut agentes vincere.] Si quis, exitsperfonis qua 
cd fuur/ftenet?: ab intefUito non admit tuutur, de in- 


(ftff'.cicfo egerity [ricmo mini nim rc^ellitf ct cafu clti- 
n nerit y no?i ci f refit tidier la, fed his , cm habent 
ab intefiato fucccfficnem . jf\ 5. /. 2. /. 6. 


£jui alio jure veniunt , de inofficiofo non agunt . 

§ II. Tam autem naturales liberi, quam fecundum noftne conftitu- 
tionis divffionem adoptati, ita demum de inofficiofo teftamento agere 
poffimt, ft nullo alio jure ad defundti bona venire poffint: narn, qui ad 
hrereditatem totam vel partem ejus alio jure veniunt, de inofficiofo agere 
non poffimt. Pofthumi quoque, qui liullo alio jure venire poffunt, de 
inofficiofo agere poffimt. 



Secundum 



Lib. 



t 


Tit. XVIir. 


€ecaudum noQxx conftitutiojiis divifionpm] 

4 ytd. Cod. 8 . /. 4 ^* f* i®* 

Si nullo alio jure.]. When a complaint agaifift 
a teftament, as inofficious, is well founded, it 
affetts the character and memory of the deceased. 


who cannot be thought to have a&ed as became remedy } to wit 


be made, but by thofe, who had no other: and 
thus emancipated children, who had been pre¬ 
termited in the teftament of their father could 
not complain of that teftament as inofficious, 
becaufe the Pratorian law gave them another 


him : this complaint therefore was regarded as 
an extraordinary remedy, and never allowed to b. t. 


of the goods. 


the letter of the teftament. <vid. Vitw. 


aliyuid 

§ III. Sed hsec ita aedpienda font, ft nihil cis penitus ^ teftatoribus 
teftamento reii&um ieft: quod noftra conilitutio ad verecundiam na¬ 
turae introduxit. Sin vero quantacunque pars haereditatis, vel res, eis 
fuerk relida, de inofficiofo querela quiefeente, id, quod eis deeft, ufquc 
ad quartam legitimae partis repleatur, licet non fuerit adjedum, boni 
yiri arbitrate debere ^am compleri. 

§ 3. What we have hitherto /aid nutft be underftood to take place only, when no - 
thing has been left by the will of the deceafed *, [and this hath been introduced by our 
conftitution out of reverence to parents and the ties of nature :] for, if any fingle 
thing., or the leaf part of an inheritance, hath been bequeathed to thofe, who have a 
right to a fourth part or legitime portion of the t eft at or's eft ate, they are barred 
from bringing a querele or complaint againft the teftament, as undutiful, but are in¬ 
tituled by a Elion to recover whatever fum is wanting to complete their legitime, altho* it 
was not added by the teftator, that their legitime portion fhould be completed 
according to the arbitration of fome perfon of an approved charader. 

Conftitutio ad verecundiam.] <vid.Cod. 3 . t. 28. /. 30 . 





§ IV. Si tutor nomine pupilli, cujus tutelam gerebat, ex teftamento 
patris fui legatum acceperit, cum nihil erat ipfi tutori relidum a patre 
iuo ; nihilominus poterit nomine fop de inofficiofo patris teftamento 
agere. 


§.4. If a tutor Jhould accept a legacy in the name of his pupil, in confluence of a 
bequeft made in the teftament of fuch tutor's father, who left nothing to his jin \ tie 
tutor may nevertbelefs complain in his own name againft the teftament of his father, at 
undutiful. 


Si de inofficiofo nomine pupilli a gem fuccubucrit . 

§ V. Sed, ft e contrario pupilli nomine, cui nihil relid: urn foe rat, de 
inofficiofo egerit et fuperatus eft, ipfe tutor, quod ftbi in teftamento 
eodem relidum eft, non amittit. 
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terwards be barred , on account of this proceedings from taking whatever was left 
him in that teftamenty which he controverted only for the benefit of bis pupil and by 
virtue of his office. 

De quarta legitimce partis . 

0 

§ VI. Igitur quartam quis debet habere, ut de inofficiofo agere non 
pollit, five jure haereditario, five jure legati vel fidei-commifli, vel fi mor¬ 
tis caufa ei quarta donata fuerit, vel Inter vivos in Hs tantummodo cafibus, 
quorum mentionem noflra facit conftitutio, vel aliis modis, qiri in noftris 
conftitutionibus continentur. Quod autem de quarta diximus, ita intelli- 
gendum eft, ut, five unus fuerit, five plures, quibus agere de inofficiofo 
tefiamento permittitur, una quarta eis dari poffit, ut ea pro rata eis di- 
ftribuatur, id eft, pro virili portione quarta. 

§.6. No perfon, who hath rights can be hindered from bringing a complaint of 
ttndutifulnefs , unlefs he bath in fome manner received his fourth or legitime parts 
as by being appointed heir , by having a legacy , or by means of a truft for his ufe *, or 
unlefs his legitime part hath been given him by donation propter mortem, or even 
inter vivos, [in thofe cafes , of which our confutation makes mention ,] or by any 
other means fet forth in our ordinances. What we have faid of the fourth or legitime 
is to be fo underfloods thats if there are more perfons than one , who have a right to 
bring a plaint of undutifulnefs againfl a teflaments yet one fourth will be fufficicnts 
divided among them all in equal portions. 

Facit conftitutio.] vid. Cod. 3. t. zS. 1 . 35. 



Titulus Decimus-nonus. 


De haeredum qualitate et differentia. 

D. xxix.T. 11. C. vi. T. 3ir 



H RL REDES autem aut neceflarii dicuritur, aut fui et necefiarii > 

aut extranei. 


Heirs are divided into three fortSs called proper; proper and necefTary ; and 
ft rangers. 


De hceredibus necejfariis . 

§ I. Neceflarius hares efl fervus haeres inflitutus: ideoque fie appel- 
laturj quia, five velit, five nolit, omnino pofl mortem teflatoris protinus 

liber 
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liber et neceflfarius haeres fit. Unde, qui facultates fuas fufpe&as habent, 
folent fervum fuum primo aut fecundo aut etiam ulteriore gradu hae- 
redem inftituere: ut, fi ereditoribus fatis non fiat, potius ejus haeredis 
bona, quam ipfius teftatoris, a ereditoribus poffideantur, vel diftra- 
hantur, vel inter eos dividantur. Pro hoc tamen incommodo illud ei 
comfnodum praeftatur, ut ea, quae poll mortem patroni fui fibi acqui- 
fierit, ipfi referventur. Et quamvis bona defun&i non fufficiant eredi¬ 
toribus, iterum tamen ex ea caufa res ejus, quas fibi acquifierit, non 
vaeneunt. 

§ i .AJlave, injlituted by his majier, is a necejfary heir *, and he is fo called, be- 
caufe at the death of the teftat or he becomes injiantly free, and is compellable to take 
the heirjhip ; he therefore , who fufpebis bis circumjiances, commonly infiitutes his Jlave 
to be his heir in the firji, fecond, or fome other place \ fo that, if he does not leave a 
fum equal to bis debts, the goods, which are feized, fold, or divided among his creditors, 
may rather feem to be thofe of his heir, than his own. But a jlave, in recompenfe of 
this dijhonor, is allowed to referve to himfelf whatever he hath acquired after the 
death of his patron ; for fuch acquifitions are not to be fold, alt ho' the goods of the 
deceafed are ever fo infufficient for the payment of his creditors. 

De fuis hoeredibus . 

§ II. Sui autem et neceflarii haeredes funt, veluti filius filia, nepos 
neptifve ex filio, et deinceps caeteri liberi, qui in poteftate morientis 
modo fuerint. Sed, ut nepos neptifve fui haeredes fint, non fufficit eum 
eamvein poteftate avi mortis tempore fuifie: fed opus eft, ut pater ejus 
vivo patre fuo defierit fuus haeres efie, aut morte interceptirs, aut quali- 
bet alia ratione liberatus a patria poteftate: tunc enim nepos neptifve in 
locum patris fui fuccedit. Sed fui quidem haeredes ideo appellantur, 
quia domeftici haeredes funt, et vivo quoque patre quodammodo do- 
mini exiftimantur. Unde etiam, ft quis inteftatus moriatur, prima caufa 
eft in fucceflione liberorum. Necefi’arir vero idea dicuntur, quia om- 
nino, five velint, five nolint, tarn ab inteftato quam ex teftamento, 
ex lege duodecim tabularum hseredes fiunt. Sed his praetor permittit 
volentibus abftinere haereditate, ut potius parentis quam ipforum bona 
fimiliter a ereditoribus poflideantur. 

§ 2. Proper and necejfary heirs are fens , daughters , grandfens or grand-daugh¬ 
ters by a fen or any other defeendents in the dire hi line , who zvere in the power of the 
deceafed at the time of his death. But , in order to conjlitute grandchildren proper 
or dcmejlic heirs , it does not fuffice , that they were in the power of their grandfather 
at the time of his deceafe j but it is requifite , that their father jhould have ceafed to 
be a proper heir in the life-time of his father , by having been freed , either by death or 
feme other means, from paternal authority ; for then it is, that the grandj'on or grand¬ 
daughter fucceeds in the place of their father. And note, that heirs are called fui or 
proper, becaufe they are domejlic •, and in the very life-time of their father are reputed 
majiers or proprietors of the inheritance in a certain degree. Heme it is, that, if a 

vmn 
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man dies intejlate , his children are prefered before all others to the fucceffm ; and 
arc called neceffary heirs, hecaufe , willing or unwilling , they become the heirs of their 
parent according to the law of the 12 tables, either by •virtue of a tejlament or in 
conference of an inteftacy. But , when children requejl it , the pr<ctor permits them 
to ah fain from the inheritance , that the effects of their parents , rather than their 
own, may befeized by the creditors. 

De extraneh . 

§ III. Gcteri, qui teftatoris juri fubjecti non funt, extranei haeredes 
appellantur. Itaque liberi noftri, qui in poteftate noftra non funt, haere¬ 
des a nobis inftituti, extranei haeredes nobis videntur. Qua de caufa 
et qui haeredes a matre inftituuntur eodem numero funtquia foeminae 
in poteftate liberos non habent. Servus quoque haeres a domino infti- 
tutus, et poll fad:um teftamentum ab eo manumiflus, eodem numero 

habetur. 

§ 3. But all other heirs, not fubjeft to the power of the tejiator at the time of his 
death, are called jlrangers: thus even children , who' are not under the power of their 
father, but yet are confiituted his heirs, are reckoned Jlrangers in a legal fenfe: and, 
fee the fame reafon , children , injlituted heirs by their mother, are alfo reputed Jlr an¬ 
gers ; for a woman is not allowed to have her children under her own power. A 
jlave alfo, whom his majler hath injlituted by tejlament and afterwards manumit ed, 
is numbered among thofe heirs , who are called jlr angers. 


De t eft amend faElione . 

§ IV. In extraneis haeredibus illud obfervatur, ut lit cum eis tefta- 
menti fadlio, live haeredes ipli inllituantur, five ii, qui potellate eorum 
funt. Et id duobus temporibus infpicitur: tellamenti quidem fadti 
tempore, ut conftiterit inftitudo: mortis vero teftatoris, ut effedfum 
habtat. Hoc amplius, et, cum adit haereditatem, efte debet cum eo 
tellamenti factio, five pure five fub conditione haeres inllitutus fit. Nam 
; t us haeredis eo maxime tempore infpiciendum ell, quo acquirit haeredi- 

Medio autem tempore, inter fadtum teftamentum et mortem 
teftatoris vel conditionem inllitutionis exillentem, mutatio juris non 
nocet hirredi: quia, ut diximus, tria tempora infpici debent. Tefta- 
menti autem ladlionem non folum is habere videtur, qui teftamentum 
facerc poteft : fed etiam, qui ex alieno teftamento vel ipfe capere poteft 
vel alii acquirerc, licet non poftit facere teftamentum. Et ideo furiofus, 
et mutus, et pofthumus, et infans, et filius-familias, et fervus alienus, 
tellamenti facdonem habere dicuntur. Licet enim teftamentum facere 


tatem. 


non potTmt: attamen ex teftamento vel fibi vel alii acquirere polfunt. 

§4. In regard to f rangers, it is requifite, that they Jhould be capable of the fac¬ 
tion cf a tejlament, whether they are injlituted heirs themfelves , or whether thofe, 
under them power, arc injlituted. And this qualification is required at two feveral 

times 
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£ mes . . .— at the time of making the tefiament, that the inftitution may be valid ; 
and at the time of the teftator's deaths that fuel: inftitution may take effedl: and far¬ 
ther, whether an heir is appointed /imply or conditionally, yet he ought to be capable of 
the fadiion of a tefiament at the time of entering upon the inheritance \ for his right is 
principally regarded at the time of acquiring the pojfeffwn. But, in the intermediate 
time, between the making of the tefiament and the death of the t eftat or, or the comple¬ 
tion of the condition of the inftitution, the heir will not be prejudiced by incapacity or 
change of ft ate \ becaufe the three particular times, which we have mentioned, arc the 
times to be regarded. But a man, capable of giving his effedis by tefiament, is net the 
only perfon, who is faid to have teftamenti factionem •, for whoever is capable of 
taking for the benefit of himfclf, or of acquiring by tefiament for the benefit of ano¬ 
ther, is clfo underfiood to have the fadlien of a tefiament: and therefore perfons mad, 
mute, or pofihumous, alfo infants, the fins of a family, or flairs not year own, may 
all hr faid to have the fadlien of a tefiament in ids prjftve fignificalion. l'or, alt ho' 
fueh perfons are incapable of making a tefiament, yet they are capable of acquiring by 
tefiament , either for themfehes or others. 


De jure deliberandi , et de benejicio inventarit. 

§ V. Extraneis autem hacredibus deliberandi potedas eft de adeunda 
haereditate vel non adeunda. Sed, five is, cui abdinendi potedas ed, 
immifeuerit fe bonis hxreditatis, live extraneus, cur de adeunda haere- 
ditafce deliberare licet, adierit, podea relinquendac hacreditatis facultatem 
non habet, nili minor lit 25 annis: nam hujufmodi aetatis hominibus, 
ficut in caeteris omnibus caulis, deceptis, ita et fi temere damnofam 
haereditatem fufeeperint, prxtor fuccurrit. Sciendum eft tamen, Divum 


Hadrianum etiam majori 25 annis veniam dedifTe, cum pod aditam 
haereditatem grande aes alienurn, quod aditac hacreditatis tempore latcbat, 
emerfilTet. Sed hoc quidem Divus Hadrianus cuidam fpeciali benebcio 


prardirit. 


Divus autem Gordianus podea militibus tantummodo hoc 


concedit. Sed nodra benevolentia commune omnibus fubjedtis impciio 
nodro hoc beneheium pradtitit: et conditutionem tarn aequiliimam 
quam nobilmimam lcripiit, cujus tenorem li obfervaverint homines, 
licet eis adire haereditatem, et in tantum teneri, quantum valerc bona 
hacreditatis contingit: ut ex hac caufa neque deliberationis auxilium lit 
eis neceflarium, nili, ornifTa oblervatione nodne conditutionis, et delibe¬ 
randum exidamaverint, et fele veteri gravamini aditionis l'upponere 
maluerint. 
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full age , to relinqttijh an inheritance , when it appeared to be incumbered with a great 
debt , which had been concealed ,, till the heir had taken upon himfelf the adminiftra- 
tion. But this permiffton was granted as a very ftecial in/lance of benificence. The 


very fpecial inftance of benificence 


emperor Gordian afterwards promulged a conjlitution for the indemnification of heirs , 
yet confined the force of it to thofe only , who were of the foldiery. But our extended 
'benevolence hath rendered this benefit common to all our fubjefts in general , having 
dictated a conjlitution both juft and noble , which, if heirs will ftri^ly obferve , they 
may enter upon their inheritance, and not be made farther chargeable , than the value 
of the eft ate will extend ; fo that they are under no necefftty of praying a time for deli¬ 
beration, unlefts they omit to obfterve the tenor of our ordinance, chufrng rather to deli¬ 
berate and fubmit themfehes to the danger attending the acceptance of an inheritance 

according to the antient law. 


Sed noftra benevolentia.] The power of de¬ 
liberating was obtained after the following man¬ 
ner : —the heir, who was called to a fucceffion, 
either by virtue of a teftament or by a right to 
fucceed ab intejlato, made application to a ma¬ 
gi Urate for a time to deliberate, upon which a 
delay was always granted him of at leaf! an 
hundred days, in which he might examine the 
circumitances of the deceafed ; and, by the an¬ 
tient law, the teftator himfelf might have fixed 
a certain time, in which his appointed heir mull 
either take the inheritance, or, by fuffering that 
time to elapfe, intirely exclude himfelf. This 
appointment of a certain time was called Cretion , 
[from crevi a lemere to decree] and was after¬ 
wards forbidden by the emperors Arcadi us, Ho- 
norius , and Tbeodojius , in thefe words. “ Scru- 
“ pulofam Cretionum folennitatem hac lege penitus 
“ amputari decernimus. Cod. 6. t. 30. 1 . 17.” 

This power of deliberating was of no other 
ufe than to give the heirtime to examine the affairs 
of the deceafed ; at the expiration of which, the 
heir was obliged either to accept the inheritance 
limply, or renounce it, without being at liberty 
to chufe any middle way ; and from hence fol¬ 
lowed many inconveniences to legataries-and 
creditors, as well as to heirs. — The law how¬ 
ever continued the fame, and heirs were with¬ 
out remedy, except that given by the emperor 
Gordian to the foldiery, till the reign of Jufti- 
nian ; who eftablifhed, in favor of heirs in ge¬ 
neral, a liberty of accepting an inheritance with 
the benefit of an inventary; i. e. on condition, 
that they fhall not be liable to a&ions beyond 


the value of the goods, of which an inventary 
ought to be made by a public officer; the effedt 
of which is, that creditors, legataries, and other 
perfons concerned, may have a juft account of 
all the goods; and that the heir does not engage 
his own eftate, but obliges himfelf only to be 
anfwerable for what is contained in the inven¬ 
tary ; yet the benefit of an inventary has not 
abolifhed the ufe of deliberating. Cod. 6. /. 30. 
/. ult. Domat. lib. I. t. Z. part 2. 

In England all executors and adminiflrators 
are allowed the benefit of an inventary of courfe, 
and are fuppofed to accept the fucceffion always 
under that benefit; fo that, if they exhibit an 
inventary upon oath, they are no farther ac¬ 
countable than for what is contained in that in¬ 
ventary, unlefs the creditors or legatees can 
prove, that there are more goods belonging to 
the fucceffion, than are fet down in the inven¬ 
tary, in which cafe the executors or admini- 
ftrators will be obliged to charge themfelves; 
but, if an executor will make no inventary, then 
every legatary may recover his whole legacy; 
for, in this cafe, the law prefumes, that there 
are fufficient effefts to pay all the legacies, and 
that the executor hath fraudulently fubftrafted 
them; whereas, when an inventary is given, 
the executor is prefumed not to have any more 
of the teftator's goods in his pofieffion, than 
were deferibed in the inventary, if lawfully 
made. Swin, part. 3. fee. 17. page 228. 

Et conftitutionem tam aequiffimam.] <vid. Cod, 
6. t. 30. /. 22. 


De acquit* end a vel omit tend a hezr edit ate. 

§ VI. Item extraneus hires teftamento inftitutus, aut ab inteftato ad 
legitimam hireditatem vocatus, potefl aut pro hirede gerendo, aut 
ctiam nuda voluntate fufeipiendas hireditatis, hires fieri. Pro hirede 
autem gerere quis videtur, ii rebus hireditariis tanquam hires utatur, 
vel vendendo res hireditarias, vel pridia colendo, locandove: et quo*- 

quq 



t 



quoquo modo voluntatem fuam declaret, vel re, vel verbo, de adeunda 
haereditate : dummodo fciat, eum, in cujus bonis pro haerede gerit, 
teftatum inteftatumve obiiffe, et fe ei haeredem efie. Pro haerede enim 
gerere eft pro domino gerere. Veteres enim haeredes pro dominis 
appellabant. Sicut autem nuda voluntate extraneus haeres fit, ita con- 
traria deftinatione ftatim ab haereditate repeilitur. Eum, qui furdus 
vel mutus natus vel poftea fa&us eft, nihil prohibet pro haerede gerere, 

et acquirere fibi haereditatem; ft tamen intelligit, quod agit. 

* 

§ 6. Afir anger, who is injlituted by t eftament, or called by law to take a fucceffton 
in cafe of an inteftacy, may make himfelf accountable as heir, either by doing fome aft 
as fuch ; or by barely Signifying his acceptance of the heir/hip. And a man is deemed 
to aft, as the heir of an inheritance, if he treats it as his own, by felling any part of 
it, by cultivating the ground, or by tilling it ; or even if he declares his confent to 
accept it in any manner, either by aft or fpeech ; when he knows, at the fame time, 
that the perfon, with whofe eftate he intermeddles, is dead teflate or intejlate, and 
that he himf elf is the heir : for to aft as heir is to aft as proprietor ; and the antients 
frequently ufed the term heir, when they would denote the proprietor of an eftate. But 
as a Jlranger may become an heir by a bare confent only, fo on the contrary, by a 
mere diffent, he may bar himfelf from an inheritance. And nothing prevents, but 
that a perfon, who was born deaf and dumb, or became fo by accident, may, by afting 
as heir, either acquire the advantages or bring upon himfelf the difadvantages of an 
inheritance, if he was fenfible of what he was doing, and that he was afting in the 
capacity of an heir . 


Item extraneus haeres.] The law of England 
takes no notice of proper or domeftic heirs, and 
therefore can make no diftindlion between fui 
b/f redes and extranei ; but, in England, if an 
executor [who may be regarded as the heir of 
perfonal eftate] once intermeddles with the eftate 
of the teftator, he fhall not afterwards be per- 
mited to renounce his executorfhip; and yet he 


is not liable de bonis propriis to pay more than he 
has received, unlefs in fome particular cafes, as 
when he hath wafted the eftate of the deccafed, 
or atted otherwife improperly and difhoncftly 
and even an executor de jin tort fhall in general 
be charged only to the amount of the good* 
wrongfully ndminiftered by him. i Mod.:: it 
Partt/i V. Baftdcu. — Swinb. 3 y. 
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Titulus Vigesimus. 

De legatis. 

D. xxx. xxxi. xxxii. C. vi. T, 37. 

Continuation 

P OST hsec videamus de legatis: quae pars juris extra propofitam 

quidem materiam videtur : nam loquimur de iis juris figuris, qui- 
bus per univerlitatem res nobis acquiruntur: fed, cum omnino de tefta- 
mentis et de haeredibus, qui in teftamento inftituuntur, loquuti limus, 
non line caufa fequenti loco poteft haec juris materia tradtari. 

After what has been /aid, we will make fome obfervations upon the doElrine of 
legacies ; altho > a difcujjion of this part of the law may not feem exactly to fall in with 
the fubjetl propofed ; for we are treating only of tbofe legal methods , by which things 
may be acquired univerfally: but , as we have already fpoken at large of tefiaments 
and teftamentary heirs , it is not without reafon, tbat we intend to treat of legacies in 

the following paragraphs. 

Dejinitio. 

§ I. Legatum itaque eft donatio quasdam a defun&o relidta, ab hae- 
rede prasftanda. 

§ 1. A legacy is a fpecies of donation , which is left or ordered by the deceafed ; and y 
if toffible, mujl be performed by his heir. 

De anti quis generibus legatorutn fublatis . 

§ II. Sed olim quidem erant legatorum genera quatuor: per vindi- 
cationem, per damnationem, finendi modo, per praeceptionem : etcerta 
quaedam verba cuique generi legatorum aflignata erant, per qua? fin- 
gula genera legatorum lignificabantur: fed ex conftitutionibus Divorum 
principum folemnitas hujufmodi verborum fublata eft. Noftra autem 
conftitutio, quam cum magna fecimus ducubratione, defundtorum vo- 
luntates validiores elfe cupientes, et non verbis fed voluntatibus eorum 
faventes, diipofuit, ut omnibus una fit natura, et, quibufcunque verbis 
aliquid relidum lit, liceat iegatariis id perfequi, non folum per adtiones 
peribnales, fed ctiam per in rem et per hypothecariam. Cujus confti- 
tutionis perDenfum modum ex ipfius tenore perfedtifiime accipere pofti- 
bile eft. 


§ 2. An- 
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§ 2. Antiently there were four kinds of legacies in ufe ; namely — per vindic ac¬ 
tionem — per damnationem — finendi modo — and per prasceptionem. And 
to each of thefe was ajfigned a certain form of words, by which their different fpecies 
werefignified ; but thefe fixed forms have been wholly taken away by the imperial ordi - 
nance of the later emperors, Conftantinus, Conftantius, and Conftans. And we 
alfo, being defirous, that the wills of deceafed perfons might be corroborated , and 
that their intentions Jhould be more regarded than their words, have with great care 
and fiudy compofed a confutation, which enafls, that the nature of all legacies jhall be 
the fame j and that legataries, by whatever words they are confiituted, may fue for 
what is left them, not only by a perfonal, but by a real or hypothecary ablion. But 
the reader may moft perfeElly comprehend the well weighed matter of this confutation, by 
perufing the tenor of it. 

Sed ex conllitutionibus.] mid. Cod. 6. /. 37. /. 21. 

Noftra autem conflitutio.] mid. Cod. 6. /. 43. /. 1. 


Collatio legatorum et jidei-cotnmijforum . 

§ III. Sed non ufque ad earn conftitutionem ftandum effe exiftima- 
vimus: cum enim antiquitatem invenimus legata quidem ftri&e con- 
cludentem, fidei-commiftis autem, quas ex voluntate magis defeende- 
bant defun&orum, pinguiorem naturam indulgentem, necefTarium effe 
duximus, omnia legata fidei-commiflis exaequare, ut nulla iit inter ea 
differentia, fed, quod deed legatis, hoc repleatur ex natura fidei-com- 
miflorum: et, ft quid amplius eft in legatis, per hoc crefcat fidei-com- 
miflorum natura. Sed, ne in primis legum cunabulis permiftim de his 
exponendo ftudiofis adolefcentibus quandam introducamus difficulta- 
tem, opera pretium effe duximus interim feparatim prius de legatis 
etpoftea de fidei-commiftis tra&are; ut, natura utriufque juris cognita, 
facile pofiint permiftionem eorum eruditi fubtilioribus auribus acci- 
pere. 


i 


§ 3 . But we have judged it expedient, that our conflitution fhould not reft here, b 
'end fill farther: for, when we obferved, that the antients confined legacies with 


jlriEl rules, and yet 


rr;' 


favorable to gifts in trufl, it was though 


ejfary to make all legacies equal to gifts in trufl, that no difference in cjfetl jl 


ipplied 


them ; Jo that whatever is defi 


the nature of l 


„c 


or trufls, and whatever is abundant in the nature of 


// 


the nature of trufl5 


■But 


L 


d perplex the minds of young perfons at their entrance upon the ft 1, 

thefe things promifeuoufiy, we have efieemed it worth 



xp 


lai'nin >: 

o 


feparately firjl of legacies and afterwards of trufls, that , t, 
ng known, the flttdent, thus iuflrucled, may more eafdy underfl 


id: on end intermixture. 
-Neceilliriuin cfio daximu 1 


] ;/ 7 . CoL 6. t. 43. C'jinmunia de legatis f oV, 
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De re legata . Et primurn de re tejlatoris , hceredis , aliena r 

cujus non eft commercium . 

§ IV. Non folum autem teftatoris vel haeredis res, fed etiam aliena 
legari poteft, ita ut haeres cogatur redimere earn et praeftare; vel, fi 
earn non poteft redimere, jEftimationem ejus dare. Sed, fi talis fit res, 
cujus commercium non eft, vel adipifci non poteft, nec aeftimatio ejus 
debetur; veluti fi quis campum martium, vel bafilicas, vel templa, 
vel, quae publico ufui deftinata funt, legaverit: nam nullius momenti 
tale legatum eft. Quod autem diximus, alienam rem poffe legari, ita 
intelligendum eft, fi defundus fciebat, alienam rem efle, non fi ignora- 
bat. Forfitan enim, fi fciviflet alienam rem efle., non legaflet; et ita 
Divus Pius refcripflt. Et verius eft, ipfum, qui agit, id eft, legatarium, 
probare oportere, fcivifle alienam rem legare defundum, non ha;redem 
probare oportere, ignorafle alienam: quia Temper neceflitas probandi 
incumbit illi, qui agit. 




§ V. Scd et, fi rem obligatam creditori aliquis legaverit, necefle habct 
lrrres earn lucre. Et in hoc quoqoe cafu idem placet, quod in rc 
aliena, ut ita dcmum luere necefle habeat haeres, fi fciebat defundus 
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leceafed knew, that it was pledged •, and this the emperors Sever us and Antoninus 
have declared by their refeript. But neverthelefs, whenever it appears to have hec:i 
the exprefs will of the deceafed, that the legatary Jkould himfclf redeem the thing left 
to him, then the heir is free from the obligation of doing it . 



§ VI. Si res aliena legata fuerit, et ejus rei vivo teftatore legatarius 
dominus fadus fuerit, fiquidem ex caufa emptionis, ex teftamento 
adione pretium confequi poteft; fi vero ex caufa lucrativa, veluti ex 
donatione, vel ex alia fimili caufa, agere non poteft. Nam traditum eft, 
duas lucrativas caufas in eundem hominem et eandem rem concurrere 
non pofle. Hac ratione, ft ex duobus teftamentis eadem res eidem de- 
beatur, intereft, utrum rem, an adlimationem, ex teftamento confecu- 
tus fit: nam, ft rem habet, agere non poteft \ quia habet earn ex caufa 
lucrativa: fi aeftimationem ; agere poteft. 


% 6 . If a thing bequeathed is the property of another, and the legatee becomes the 
proprietor of it in the life-time of the tejlator, it is neceffary to be known by what means 
the legatee became the proprietor; for , if he bought it, he may neverthelefs recover 
the price given, by an all ion in confequence of the teftament *, but, if he obtained it 
as a gift, or by any fucb lucrative title, no allion will lie ; for it is a maxim, that 
two lucrative caufes can never concur in the fame perfon and thing. And therefore, 
if the fame fpecific thing is left by two teftaments to one and the fame perfon , the ques¬ 
tion will be, when the legatary fues in virtue of one of the teft aments, whether i. •- 
hath obtained the thing it f elf, or the value of it, by virtue of the other? for, if he i-, 
already poffejfed of the thing itfelf, the fuit is at an end, becaufe he hath received it on 
a lucrative account •, but, if he hath obtained the value of it only from the heir of eve 
of the teftators, he may bring an atlion for the thing itfelf, againft the heir of ti. 
other. 


e 


Nam traditum eft.] When it is faid, that be numbered, weighed or meafured— Pcfiur/ 
two lucrative titles can never concur in the enim du<c caufa: lucrative in eandem ferfonam </* 
fame perfon on account of the fame thing, this eandem quant it atem concurrere , quia quantitate / :/ 
mull be underftood in regard only to fomething rerum naturam multifiicantar; licet enim eaMm >:> 
certain and determinate, as a particular purle mea ficepius fieri non pojjit , eadem tamcn quanti:.:: 
of money, an horfe, a diamond, or. for the pojjit % quia res eadem non njidetur. Cujaciu*, K: 
maxim does not hold in general with refpeft riere. 
to things, which confift in quantity, and may 


De his , quee non funt in rerum n at lira. 

§ VII. Ea quoque res, quje in rerum natura non eft, ft modo futura 
eft, re«fte legatur ; veluti frudus, qui in illo fundo nati erunt, aut quod 
ex ilia ancilla natum erit. 
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De eadem re duobus legata . 

§ VIII. Si eadem res duobus legata fit, five conjundim five disjunc- 
tim, fi ambo perveniant ad legatum, fcinditur inter eos legatum: fi 
alter defidat, quia aut fpreverit legatum, aut vivo teftatore deceflerit, 
vel alio quoquo modo defecerit, totum ad collegatarium pertinet. Con- 
iundim autem legatur, veluti fi quis dicat, TSitio et Seio hominem Stichum 
Jo, lego : disjundim ita, Titio hominem Stichum do, lego : Seio hominem 
Stichum do, lego. Sed et, fi exprefterit eundem hominem Stichum , aeque 
disjundim legatum intelligitur. 

§ 8 . When the fame fpecific legacy is left to two perfons either conjunctively or disjunc¬ 
tive tv, if they are both willing to accept it, it mufl be divided between them . But, if one of 
the legatees dies in the life-time of the t eft at or, diflikes his legacy, or is by any means 


prevented from taking it, the whole vefts in his co-legatee . A legacy thus worded is 
in the conjunctive — I give and bequeath my (lave Stichus to Titius and 


Se i us —but a legacy , worded as follows, is in the disjunctive: 


I give and bequeath 


my llave Stichus to Titius : 


give and bequeath my llave Stichus to 


S Eius. And, alt ho ’ the t eftat or ftoould add , that he gives the fame (lave Stichus 
to Si i us, yet the legacy would neverthelefs be under ft ood to be left in the disjunctive. 

Si legaiarius proprietatem fundi alieni fbi legati emerit et 

ufusfruSius ad eum pervenerit. 

§ IX. Si cui fundus alienus legatus ft, et emerit proprietatem de- 
tiado ufufrudu, et ufusfrudus ad eum pervenerit, et poftea ex tefta- 
mento agat, rede eum agere et fundum petere Julianus ait: quia ufuf- 
inidus in petitione fervitutis locum obtinet: led officio judicis conti- 
iittur, ut dedudo ufufrudu jubeat aeftimationem prasftari. 

§ 9. If a man hath bequeathed the ground of another, and the legatary hath pur- 
chafed the property of that ground without the ufufruCl, which hath alfo afterwards 
accrued to him, it isfaid by Julianus, that the legatary may rightly bring an aClion 
ly virtue of the l eft anient, and demand the ground, becaufe the ufufruCl is regarded as 
a Service only. But it is the duty of a judge, in this cafe, to order the price of the 
property cj the ground to be paid, the value of the ufufruCl being deducted. 


De 


legatarii 


X 


11, non debetur, nec ipfa 
If a man bequeaths to another 


trii quis ei legaverit, inutile eft legatum 
amplius ejus fieri non poteft. Et, licet 


quia 


1 


epj echini •, for tl 


s, nec ceftimatio ejus. 
hat already belongs to hi), 


Inch is already the property of a leg 


vs fo. And, if the legatee Jhould , after the bequeft 
the thing itfelf . nor even the value of it, would 

. 1 n J + 


cj the teftater 


dongs to him, the legacy is 
legatee, can by no means be- 
, alien the thing bequeathed, 
become due to him from the 


Si quis 




Si quis rent fuatn , quaft non fuam , legaverit. 

§ XI. Si quis rem fuam quad alienam legaverit, valet legatum : nam 
plus valet quod in veritate eft, quam quod in opinione. Sed et, li lego- 
tarii efle putavit, valere conftat: quia exitum voluntas defundi habere 

§11. If a teftator fhould bequeath what is his own , as if it was the property of 
another, the bequeft would neverthelefs be good •, for truth is more prevalent than what 
is founded upon opinion only. But even fuppofe the teflatcr to imagine , that whet he 
bequeaths belongs already to the legatary, yet, if it does not , it is certain, that ju, h 
a legacy would alfo be valid j becaufe the will of the deccafed can thus take effect. 



De alienatione et oppignoratione ret legatee. 

§XII. Si rem fuam legaverit teftator, pofteaque earn alienaverit,Celfus 
putat, ft non adimendi animo vendidit, nihilominus deberi: idemque 
Divi Severus et Antoninus referipferunt Iidem referipferunt, eiun, qui 
port teftamentum fadum prsedia, quae legata erant, pignori dedit, ade- 
mifle legatum non videri: et ideo legatarium cum haerede ejus a.gere 
pofte, ut praedia a creditore luantur. Si vero quis partem rei legatee 
alienaverit, pars, quae non eft alienata, omnino debetur : pars autem alic- 
nata ita debetur, ft non adimendi animo alienata fit. 

§12. But, if a teftator bequeaths what is his own property, and 


s 


the opinion of C 


that the thing bequeathed will neveril 


The 


U 


to the legatee , if the teftator did not difpofe of it, with an intention to ouft him 
emperors Severus and Antoninus have publijhed their refeript to this effect a. 
have alfoJignified by another refeript, that whoever has bequeathed a legacy, an 
afterwards pawned or mortgaged it, fhall not be deemed to have retraced it ■, and that 
the legatee may therefore of ccurfe bring an adlion againft the heir, and oblige him to 
redeem. And, if a teftator fhall have aliened but a part cf the thing bequeathed, then 


t 


s 


all that part, which remains unaliened, is fill due ; and that, which is aliened 
only due, when it appears not to have been aliened by the teftator with a defgn to re¬ 
train the legacy. 

De liberatione legata . 

§ XIII. Si quis debitori fuo liberationem legaverit, legatum utile eft: 
et neque ah ipfo debitore, neque ab hxrede ejus, poteft hares pctcrc, 
neque ab alio, qui haeredis loco lit. Sed et poteft a debitore convenin’, lit 
liberet cum. 


Poteft etiam quis vel ad tempus jubere, ne bier 

§ 13. If a man by will bequeaths a difcharge to his debtor, the bequeft 

dr, or ary one. 


and the heir can bring no flit againft the debtor, or his heir, or 
fonts him : but, on the contrary, the heir of the teftator may be convened by the t 
and obliged to give him Lis clijcharge. A man may alfo by t eft ament command l 

net to fue a debtor , within a time limited. 


:Lu up) . • 
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De debito legato creditors. 

§ XIV. Ex contrario ii debitor creditori fuo, quod debet, legaverit, 
inutile eft legatum, ft nihil plus eft in legato, quam in debito: quia nihil 
amplius per legatum habet. Quod ft in diem, vel fub conditione, debi- 
turn ei pure legaverit, utile eft legatum propter repraefentationem. Quod 
ii vivo teftatore dies venerit, vel conditio extiterit, Papinianus fcriplit 
utile efte nihilominus legatum, quiafemel conftitit: quod et verum eft. 
Non enim placuit fententia exiftimantium, extindlum efte legatum, 
quia in earn caufam pervenerit, a qua incipere non poteft. 


§14. On the contrary, if a debtor bequeaths by teft ament to his creditor the 
mcn-y, • ■which he czvcs him, this legacy is ineffectual, if the value of the legacy amounts 
but mercy to the value of the debt-, for thus the creditor can receive no benefit from the 
legacy. But, if a debtor bequeaths JImply to his creditor a fum of money, which was 
1 0 be paid at a day certain, or which he owed upon condition, the legacy will 
cake effect ni account of the reprefentation, i. e. on account of the immediate payment, 
tic legacy l ecoming due before the debt. — But, according to Papinian, if the day 


f pr ment ficould come, or the event of the condition happen in the life-time of the 
cjlatcr, tie leg ay would neverthelefs be effectual, becaufe it was once good ; which is 

For we arc by no means fatisfied with the opinion of thofe, who imagine, that 

may afterwards become extinfi, by falling into a fiate , from which 

onld not l live taken a legaly commencement. 


t 


f • * / 1: 


c. itgaev once 'rood, 

o ^ <> * 


ft < 


De dote uxori legata. 

§ XV. Sed, ft uxori maritusdotem legaverit, valet legatum: quia plenius 
eft legatum, quam de dote a<ftio. Sed, ft, quam non accepit, dotem le¬ 
gaverit, Divi Severus et Antoninus referipferunt, fiquidem fimpliciter 
legaverit, inutile efte legatum -> ft vero certa pecunia, vel certum corpus, 
aut inftrumentadotis in praftegando demonftrata funt, valere legatum. 


$ 1 If a man gives back to his wife by legacy her marriage portion, the legacy 


lid: for fuck a legacy is more beneficial to her than the 


for the recovery of her p 


which jhe might 


But, if an hufland beoueaths to his wifi 


her marriage por 


lath never a filially received it, the emperors Severus and 


W 

J 


if 


lave declared l\ ilcir reficript, that, ifiit is left fmply without ary fip 


Ipc\ ifi , 


J tl e inf 


legacy is void-, but that, if ary certain fum, or thing i: 
, in which the exafi value of the portion is mentioned . 


are refercd to, 


0 


D 


interim et mutatione rei legatee. 


o 


§XVI. Si res legata line fa&o haeredis perierit, legatario decedit. Et, 
ii iervusalienus legatus fine fadto haircdis manumiftus fuerit, non tenetur 
hares. Si vero haredis fervus legatus fit, et ipfe eum manumiferit, 
teneri eum, Julianus fcriplit: nec intereft, feiverit, an ignoraverit, a fe 

cum legatum efte. Sed et, ii alii donaverit fervum, et is, cuidonatus eft, 

eum 
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cum manumiferit, tenetur haeres: quamvis ignoraverit, a fe eum lega- 
tum efle. 

§ 1 6. If a thing bequeathed fhould perifh before delivery, otherwife than by the 
aft or fault of the heir , the lofs muft fall upon the legatary . And, if the Jlave of 
another , who is bequeathedfhould be manumited, and the heir hath not been accejfary 
to the manumiffion, he can be fubjeft to no attion. But , if a tejlator bequeaths the 
Jlave of his heir , who afterwards manumits that Jlave , it is the opinion of Julian, 
that the heir is anfwerable: nor is at all material , whether he did or did not know 
of the legacy. And alfo , if the heir hath made a prefent of a Jlave bequeathedand 
the donee hath manumited him , the heir is liable to an allion, altho' he zvas ignorant 
of thebequejl. 

De interitu quarundam ex pluribus rebus legatis. 

§ XVII. Si quis ancillas cum fuis natis legaverit, etiamfi ancillas 
mortuae fuerint, partus legato cedunt. Idem eft et ft ordinarii fervi cum 
vicariis legati fuerint: quia, licet mortui lint ordinarii, tamen vicarii le¬ 
gato cedunt. Sed, ft fervus fuerit cum peculio legatus, mortuo fervo, 
vel manumiflo, vel alienato, peculii legatum extinguitur. Idem eft, 
ft fundus inftru&us, vel cum inftrumento, legatus fuerit: nam, fundo 
alienato, et inftrumenti legatum extinguitur. 

§17. If a tejlator gives by legacy his female Jlaves and their offspring, altho * the 
Jlaves die, yet their iffue will become due to the legatary : and the fame obtains , if 
ordinary Jlaves are bequeathed together with vicarial; for altho ’ the ordinary Jlaves 
die , yet the vicarial Jlaves willpafs by virtue of the bequejl. But, if a Jlave is be¬ 
queathed with his peculium, and afterwards dies, or is manumited, or aliened, the 
legacy of the peculium becomes extinbl. And the confequences will be the fame, if a 
piece of ground is bequeathed with the injlruments for improving it \ for, if the 
tejlator aliens the ground t the legacy of the injlruments of hujbandry is of courfe ex- 
tinguijhed. 



§ XVIII. Si grex legatus fuerit, et poftea ad unam ovem pervenerit, 
quod fuperfuerit, vindicari poteft. Grege autem legato etiam eas oves, 
qua? poft teftamentum fa<ftum gregi adjiciuntur, legato cedere Julianus 
ait. Eft autem gregis unum corpus ex diftantibus capitibus, licut 
allium unum corpus eft ex cohjcrentibus lapidibus. 
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De cedibus legatis . 

§XIX. ALdibus denique legatis, columnas et marmora, quae poft 
teftamentum fa&um adje&a funt, legato dicimus cedere. 

§19. And laftly, when an hottfe is bequeathed, the marble or pillars , which are 
added after the bequejl is made, will pafs urtder the general legacy . 

Sr 

De peculio. 

§ XX. Si peculium legatum fuerit, fine dubio quicquid peculio ac- 


cedit vel decedit, vivo teftatore, legatarii lucro vel damno eft. 


Quod 


li poft mortem teftatoris ante aditam haereditatem aliquid fervus acquifi 
erit, Julianus ait, liquidem ipfi manumifTo peculium legatum fuerit, 
omne, quod ante aditam haereditatem acquilitum eft, legatario cedere; 
quia hujufmodi legati dies ab adita haereditate cedit: fed, fi extraneo 
peculium legatum fuerit, non cedere ea legato, nifi ex rebus peculiaribus 
auftum fuerit peculium. Peculium autem, niii legatum fuerit, manu- 
miffo non debetur: quamvis, ft vivus manumiferit, fufficit, (I non adi- 
matur; et ita Divi Severus et Antoninus refcripferunt. Iidem refcripfe- 
runt, peculio legato non videri id relidlum, ut petitionem habeat pecu¬ 
niae, quam in rationes dominicas impendent. Iidem refcripferunt, pe¬ 
culium videri legatum, cum rationibus redditis liber efte juftiis eft, et 
ex eo reliqua inferre. 

§20. When the peculium of a Jlave is bequeathed, it is certain, that the increafe 
or decreafe of it, in the life of the tejlator, becomes the lofs or gain of the legatary. 
And, if the peculium of a Jlave is left to him together with his liberty, and fuch 
Jlave makes an Acquifition to the peculium, fubfequent to the death of the tejlator , 
and before the inheritance is entered upon, it is the opinion of Julian, that what¬ 
ever is acquired within that period, will pafs to him as the legatary ; for fuch a legacy 
does not become due, but from the day of the acceptance of the inheritance. But it is 
the opinion of the fame Julian, that, if the peculium of a Jlave is bequeathed 
to a ftranger, an increafe , acquired within the period above-mentioned, will not pafs 
under the legacy, unlefs the acquifition was made, by means of fomethirg appertaining 
to the peculium •, for the peculium of a fiave does not belong to him, after he is 
manumited by t eft ament, unlefts it is expreftsly given •, altho\ if a m after in his life¬ 
time manumits his Jlave, his peculium will pafs to him of courfte, if not excepted : 
and thus the emperors Severus and Antoninus have decreed by their refeript. 
And the fame emperors have alfo declared, that, when a peculium is bequeathed to a 
jlave, it does not feem to be the intention of the tejlator, that fuch Jlave Jhould have 


the power of demanding what he may have expended for the life of his mafter. And 
the fame princes have farther declared, that a Jlave feems to be intituled to his pecu¬ 
lium, if his liberty is left him, on condition, that he will bring in his accounts , and 
JWy deficiency out of the profits of his peculium. 




De rebus corporalibus et incorporalibus . 

§ XXI. Tam autcm corporates res legari poftimt, quam incorporal es: 

et ideo, quod defundo debetur, poteftalicui legari, ut adiones fuas haeres 
legatario prseftet; nili exegerit vivus teftator pecuniam : nam hoc cafu 
legatum extinguitur. Sed et tale legatum valet; damnas ejlo hares 
mens domum illius rejieere: vel ilium are alieno liberare . 

§ 21. Things incorporeal may be bequeathed as well as things corporeal: and therefore 
a debt , due to the teftator , may be left as a legacy, and the heir be obliged to transfer 
his right of aftion to the legatary ; unlefs the teftator in his life-time received the 
money due to him ; for in this cafe the legacy would become extinft. A legacy is alfo 
goody if conceived in the terms following: — I command my heir to rebuild the 
houle of Tit i us : or to free him from his debts. 


De legato generals . 

§ XXII. Si generaliter fervus, vel res alia, Iegetur, eledio legatarii eft, 

nifi aliud teftator dixerit. 

§22. If a teftator bequeaths a Jlave 3 or any particular thing generally , the power 
of eleflion is in the legatary , unlefs the teftator hath declared otherwife. 


De optione legata . 

§ XXIII. Optionis legatum, id eft, ubi teftator ex fervis fuis vel aliis 
rebus optare legatarium jufterat, habebat olim in fe conditionem : et ideo, 
nifi ipfe legatarius vivus optaftet, ad haredem legatum non tranfmittebat. 
Sed ex conftitutione noftra et hoc in meliorem ftatum reformatum eft, 
et data eft licentia haeredi legatarii optare fervum, licet vivus legata¬ 
rius hoc non fecerit. Et, diligentiore tradatu habito, et hoc in noftra 
conftitutione additum eft, five plures legatarii extiterint, quibus optio 
relida eft, et diftentiant in corpore eligendo; five unius legatarii plures 
haeredes lint, et inter le circa optandum diftentiant, alio aliud corpus 
eligere cupiente, ne pereat legatum, (quod plerique prudentum contra 
benevolentiam introducebant,) fortunam elle hujus optionis judicem, 
et forte hoc efte dirimendum, ut, ad quem fors pervenerit, illius fenten- 
tia in optione praecellat. 
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tie judge: for, left the lofs of the legacy jbould infue, (which loft the generality of the 
antient lawyers, contrary to all benevolence , would have permited,) we have decreed , 
that fuch dtjfentions between heirs, or legataries, Jhould be decided by lot •, y* the 
option of him, to whom the lot falls , Jhall be prefered. 

Sed ex conftitutione.] vid.Cod, 6. /. 43. /. tdt. 


gluibus kgari potejl. 

§ XXIV. Legari autem illis folum poteft, cum quibus teftamenti 

fa&io eft. 

§ 24. A legacy cannot be left but to thofe , who have the capacity of taking by 


tell ament. 



antiquum de incertis perfonis. 


§ XXV. Incertis vero perfonis neque legata neque fidei-commifta 
olim relinqui conceftum erat. Nam ne miles quidem incertae perfonae 
poterat relinquere, ut Divus Hadrianus refcripfit. Incerta autem perfona 
videbatur, quam incerta opinione animo fuo teftator fubjiciebat, veluti, 
ft quis ita dicat, quicunque Jilio meo filiam fuam in matrimomum dedertt, 
ei hares mens ilium fundum dato. Illud quoquc, quod iis relinquebatur, 
qui poft tejlamentum fcriptum primi confides defignati effent, aeque 
incertae perfonae legari videbatur: et denique multae alias hujufmodi 
fpecies funt. Libertas quoque incertae perfonae non videbatur pofte 
dari, quia placebat nominatim fervos liberari. Sub certa vero de 
monftratione, id eft, ex certis perfonis, incertae perfonae re&e legabatur: 
veluti, ex cognatis meis, qui nunc funt, Ji quis fill am meam uxorem duxr- 
erit , ei hares meus illam rem dato. Incertis autem perfonis legata vel 
fidei-commifta relidta, et per errorem foluta, repeti non pofte, facrls 


eonftitutionibus cautum erat. 


£ 2 Z. It 




formerly per mi ted, that either legacies, or gifts 


tft, fhcuhl 


'(mer.thed to incertain perfons \ for even a foldi 


prohibited to bequeath 


fins \ as the emperor Adrian hath declared by his refeript: and 


( 


perfon is reputed 


w 


hom the teftator hath figured only in his imagina 


pen, 


A % 


wV 


tt 




K 



per ion let my heir 


determinate knowledge cf him : as if a teftator Jhould thus eypreg 
whoever fhall give his daughter in marriage to my ion, to that 


V 


fuch ; 
Is defi 


g r < 


/ 




ft 


And , if a teftator had 
tent was written, this 


c..;o 




he, ve been eft corned a benueft to inccrtain perfons and of the lame kind thei 


tip 


for it was 


>P 




Freedom likewife could 


be confered upon 


c.ll Jlaves Jkcidd be nominally in [ran chi fed: but a 


legacy might have been gizen to an inccrtain perfon under a certain demonft 
in ether words, to an inccrtain per fen, if he was one of a number of perfi 


or. 


ft- 


if a teftator Jhould bequeath in the manner following • — I command 


Tit ivs my heir to give fuch a particular thing to any one of my prefent 
lateral relations, who Diall think proper to take my daughter in marriage 


Lilt. 



99 



Lib. IL Tit, XX. 

But, if a legacy or fiduciary gift had been paid to incertain per fins by mi/lake, it was 
provided by the confiitutions, thatfuch per fins were not compellable to refund . 

Sacris conftitutionibus. ] Thefe conftitutions are not extant. 

Jus antiquum de pojihumo alieno . 

XXVI. Pofthumo quoque alieno inutiliter antea legabatur. Eft 
autem alienus pofthumus, qui natus inter fuos haeredes teflatori futurus 
non eft: ideoque, ex emancipato filio conceptus nepos, extraneus erat 
pofthumus avo. 

§ 2 6 . Formerly a legacy could not have been profitably or legally given to a pojl humous 
fir anger; and a pofihumous fir anger is he, who, if he had been born before the death 
of the t eft at or, could not have been numbered among his proper heirs: and of confe¬ 
rence a pofihumous grand fin, by an emancipated fin, was a poft humous ftr anger in. 
regard to his grandfather. 


Jus novum de perfonis incertis et pojihumo alieno. 

§ XXVII. Sed nec hujufmodi fpecies penitus eft fine jufta emenda- 

tione relidta, cum in noftro codice conftitutio pofita fit, per quam et 
huic parti medemur, non folum in haereditatibus, fed etiam in legatis 
et fidei-commiflis: quod evidenter ex ipfius conflitutionis ledione cla- 
refcit. Tutor autem nec per noftram conftitutionem incertus dari debet: 
quia certo judicio debet quis pro tutela fuae pofteritati cavere. 



Conftitutio pofita.] not extant. 


De pojihumo alieno hcerede wjliluio. 

§ XXVIII. Pofthumus autem alienus haeres inftitui et ante poterat, 
et nunc poteft: nifi in utero ejus lit, qua.’ jure noftro uxor die non 
potelt. 


§28. A poft humous ft ranger could formerly lave been iufii tut ed and may now be 
appointed an heir, unlefs it appears , that he was conceived by a weman, who could 
net have been legally married to his father. 

Pofthumus autem alienus.] Tho’the antient meat: and this is what is meant by faying, that 
en d Jaw would not fuller a pofthumous ftrangur a pcjlhumcus ftranger cnutd antientlj kaae hen inj 

. I f t <gL • V w 4 | f i* I ^ m • 


, i - O 

to be an heir, or a legatary, yet the Prietorian 
law allowed a pofthumous ftranger to be an heir 
in efledl, by giving him the pofleifion fecundum 
tabula.', i\t. according to the tenor of the tefta • 


uitcd ; but a poithumous ftranger never had that 
power or capacity under the civil law, till it was 

given by Juftiman t confutation. 
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De err ore in nomine legatarii . 

XXIX. Siquidem in nomine, cognomine, praenomine, agnomine, 
legatarii teftator erraverit, cum de perfona conftat, nihilominus valet 
legatum. Idemque in hseredibus fervatur; et rede: nomina enim 
fignificandorum hominum gratia reperta funt: qui ft alio quolibet 
modo intelligantur, nihil intereft. 

§29. Altho' a teftator may happen to have miftaken the nomen, cognomen, prsenomen, 
cr agnomen of a legatary , yet, if his perfon is certain , the legacy is good. The fame 
rule of law is alfo obferved in regard to heirs , and with great reafon: for the ufe of 
names is but to point out perfons j and, if perfons can be denoted by any other method\ 
it will make no difference. 

Siquidem in nomine.] Chariftus the gramma- “ praeponitur, ut Publius j nomen, quod fa- 
rian gives the following brief but clear account « miliae originem declarat, ut Cornelius j c®g- 
of the Roman names. “ Propria nomina in qua- “ nomen, quod nomini fubjungitur, utScipio; 
“ tuor fpecies dividuntur, prsenomen, nomen, “ agnomen, quod extrinfecus adjici folet, ut 
“ cognomen, agnomen, ut Publius Cornelius “ Afficanus. <vid. Vinn .** 

“ Scipio Africanus; praenomen eft, quod nomini 

De falfa demonjlratione . 

® 

XXX. Huic proxima eft ilia juris regula, falfa demonftratione lega¬ 
tum non perimi: veluti, ft quis ita legaverit, Stichum fervum meurn 
vernam do, lego. Licet enim non verna, fed emptus fit, ft tamen de 
fervo conftat, utile eft legatum. Et convenienter, ft ita demonftraverit, 
Stichum fervum, quern a Seio emi, fitque ab alio emptus, utile_eft lega¬ 
tum, ft de fervo conftat. 

§30. The rule of law, which comes near eft to the foregoing , is, that a legacy is 
not rendered null by a falfe demonftration : fuppofe, for inftance, that a bequeft is 

thus worded: - 1 give and bequeath Stichus my (lave, who was bom in 

my family : — in this cafe, altho ’ Stichus was not born in the family of the teftator, 
hut bought, yet, if there is a certainty of his perfon, the legacy is valid. And if a 

teftator fhould write as follows - 1 bequeath Stichus my flave, whom I 

bought of Se 1 us — yet, altho > he was bought of another, the legacy would be good, 
if there was no doubt as to the identity of the perfon of Stichus. 



XXXI. Longe magis legato falfa caufa adjeda non nocet: veluti 
cum quis ita dixerit: Titio, qui trie abfente negotia mea curavit, Stichum 
do, Lgo : vel ita, Titio, quia patrocinio cjus capitali crimine liberatus futn , 
Stichum do, lego. Licet enim neque negotia teftatoris unquam gelferit 
Titius, neque patrocinio ejus liberatus fit, legatum tamen valet. Sed, 
li conditionaliter enunciata fuerit caufa, aliud juris eft: veluti hoc 
modo, Titio , Ji negotia mea cur aver it, fundam meum do, lego. 


§3»- A 
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§ 3 


A fortiori a legacy is net rendered the kfs valid, altho * a falfe reafe 


is 


aligned for bequeathing 


if a teflator Jhould thus exprefs himfelf: — I give my 


flave Stichus to Titius, becaufe he took care of my affairs in my abfence 
or becaufe I was acquited upon an accufation of a capital offenfe by his care and 


protedion 


For , altho * Titius had never taken care of the affairs of the deceafed. 


and altho * the teflator was never acquited from any charge of a capital 


by 


means of Titius, the legacy will neverthelefs be good. But if the bequeft had been 
declared to be conditional , as for example , if the teflator had expreffed himfelf 


follows 


I give to T i 


fuch a piece of ground, if it fhall appe 


that he hath taken a proper care of my affairs, then the law would be diffe 


De fervo hceredis, 

§ XXXII. An fervo hasredis rede legemus, quaeritur : et conflat, 
pure inutiliter legari, nec quicquam proficere, fi vivo teflatore de po- 
teflate haeredis exierit; quia, quod inutile foret legatum, fi flatim poll 
fadum teflamentum decefliffet teflator, hoc non debet ideo valere, 
quia diutius teflator vixerit. Sub conditione vero rede legatur fervo, 
ut requiramus, an, quo tempore dies legati ceait, in poteflate haeredis 
non fit. 

§ 32. It hath been a queflion, whether a teflator can legally give a legacy to the 
Jlave of his heir ? and it is certain , that a legacy , purely and fimply given to fuch a 
flave , can avail him nothing , altho ’ he f could afterwards be f reed from the power of 
the heir in the life-time of the tefiator ; for a bequeft, which would have been null, 
if the teflator had expired immediately after he had made it, ought not to be¬ 
come valid , merely becaufe the teflator happened to enjoy a longer life. But a teflator 
may give a conditional legacy to the flave of his inftituted heir , and fuch legacy will be 
good , if the flave is not under the power of the heir , when the condition is fulfilled. 

Quaeritur.] If a teflator gives a legacy to the to another mafter, or by obtaining his freedom, 
flave of his heir without annexing any condi- yet this would give no force to the legacy ; for 
tion, fuch a legacy is void ; for a bequefl, it is laid down as a rule by Cato ; quo it, / - 

made to the flave, is in effedt made to the heir; mentifadt tempore (Ueejfit tefiator, inutile font-, id 
and it would be highly abfurd in a teflator to legatum, quandocunqne decejjerit, nonajulere fi'. :.u 
command his heir to pay a legacy to himfelf. /.7. But, when legacies are conditional, this rule is 
And altho’ the flave of the heir fliould after- not obferved ; for in fuch bequefts nothing is 
wards ceafe to be under the power of his maf- regarded but the event of the condition, 
ter in the life-time of the teflator, either by palling 


De dommo hceredis, 

§ XXXIII. Ex diverfo harede inflituto fervo, quin domino rede etiam 
fine conditione legetur, non dubitatur. Nam, etli flatim poll fadimi 
teflamentum decellerit teflator, non tamen apud eum, qui hares fit, 
dies legati cedere inteiligitur •, cum haereditas a legato feparata fit, et 
poffit per cum fervuin alius hares effici, fi prius, quam julTu doinini 
adeat, in alterius poteflatem tranflatus lit: vel manumiffus ipfe hare:) 
efficitur: quibus cafibus utile tfl legatum. Quod fi in eadem cauilt 
permanferit, et juilu legatarii adierit, evanefeit legatum. 


IOI 
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§33. On, the contrary it is not doubted, but that a jlave may be appointed an heir, 
and that his then mafter may take even a ftmple legacy by the fame teftament : for, 
altho' the teftator fhould die injlantly after making his teftament, yet the legacy is not 
underftocd to become immediately due from the Jlave, who is the heir ; for the inheritance 
is herefeparate from the legacy, and another may become heir by medns of theJlave, if 
he fhould be transfered to a new mafter, before he hath entered upon the inheritance at 
the command of his mafter, who is the legatary ; or the Jlave himfelf may become heir in 
his own right by manumijfton *, and in thefe cafes the legacy would be good. But , if 
the Jlave Jhould remain in the fame ft ate, and enter upon the inheritance by order of his 

mafter, who is the legatary, the legacy would, as ftich, become extin ft. 

* 

De modo et ratione legandi. De or dinefcripturce, 

» 

§. XXXIV. Ante haeredis inftitutionem inutiliter antea legabatur; 

fcilicet, quia teftamenta vim ex inftitutione haeredis accipiunt, et ob id 
veluti caput atque fundamentum intelligitur totius teftamenti haeredis 
inftitutio. Pari ratione nec libertas ante haeredis inftitutionem dari po- 
terat. Sed, quia incivile efTe putavimus, feripturae ordinem quidem 
fequi, (quod et ipfi antiquitati vituperandum fuerat vifum,)fperni autem 
teftatoris voluntatem, per noftram conftitutionem et hoc vitium emen- 
davimus, ut liceat et ante hasredis inftitutionem et inter medias hsere- 
dis inftitutiones legatum relinquere, et multo magis libertatem, cujus 
ufus favorabilior eft. 

§34. A legacy could not formerly have been given with effell, till the heir was 
inftituted ; becaufe a teftament receives it's whole force and efficacy from the inftitution 
of the heir, which is underftood to be the bafts and foundation of it: and by a parity 
of reafoning it was alfo necejfary, that the inftitution of an heir Jhould always pre¬ 
cede the grant of freedom in a teftament. But we have thought it to be wrong and 
abfurd, that a ftritt regardJhould be paid to the mere order of writing, in dir eft op- 
pofition to the exprefs intention of a teftator : and the antients themfelves feem to have 
been of this opinion in general: we have therefore, by virtue of our conftitution, 
amended the law in this point ; fo that a legacy may now be given ; and, a fortiori, 
a grant of liberty, which is always favored, may be bequeathed, before the inftitution 
of an heir, where there is but one ; and, either before or between the inftitutions of 
heirs, where there are feveral. 


De legato poft mortem haeredis , vel legatarii, 

§ XXXV. Poft: mortem quoque h^redis aut legatarii fimili modo in¬ 
utiliter legabatur: veluti, ft quis ita dicat, cum hares meus jnortuusfuerit, 
do, lego : item pridie quam hares aut legatarius morietur. Sed ftmili 
modo et hoc correximus, firmitatem hujufmodi legatis ad fidei-commif- 
iorum ftmilitudinem pneftantes; ne in hoc cafu deterior caufa lega¬ 
tor um, quam ftdei-commiftorum, inveniatur. 



bequeath 


* 
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♦ 

bequeath an hundred aurei to Titius, —or even thus, I give and bequeath an hundred 
aurei to be paid to Titius, on the day preceding the day of the death of my heir, 
— cr, on the day preceding the day or the death of my legatary,- the lega¬ 

cies in any of tbefe cafes would have been void . But we have corrected the antient 
rule of law in this rtfped^ by giving all fucb legacies the fame validity, which is 
given to gifts in truft ; left trufts Jhould be found to be more favored , than legacies. 

Correximus.] •vid. Cod. 8. /. 38. 1 . 11. 



Si poena nomine relinquatur , adimatur , vel transferatur. 

§ XXXVI. Pcenae quoque nomine inutiliter antea legabatur, et adi- 
mebatur, vel transferebatur. Poe ns autem nomine legari videtur, quod 
coercendi haeredis caufa relinquitur, quo magis aliquid faciat, aut non 
faciat: veluti fi quis ita feripferit; hares mens ji pliant fuam in matri- 
monium Titio collocaverit: vel ex diverfo, ji non collocaverit, dato 
decern aureos Seio: aut fi ita feripferit j hares metis fi fervum Sti- 
chum alienaverit: vel ex diverfo, fi non alienaverit , l'itio decern 
aureos dato . Et in tantum haec regula obfervabatur, ut quam plurimis 
principalibus conftitutionibus fignificaretur, nec principem agnofeere, 
quod ei pcenae nomine legatum fit: nec ex militis quidem teftamento 
talia legata valebant; quamvis alias militum voluntates in ordinandis 
teftamentis valde obfervabantur: quinetiam nec libertates pcenae no¬ 
mine dari pofle placebat: eo amplius, nec haeredem pcenae nomine ad- 
jici pofle, Sabinus exiftimabat: veluti fi quis ita dicat, Titius hares ejlo : 
fi Titius filiam fuam in matrimonium Seio collocaveritt Seius quoque hares 
ejlo. Nihil enim intererat, qua ratione Titius coerceretur, utrum legati 
datione, an cohaeredis adjedtione. Sed hujufmodi fcrupulofitas nobis 
non placuit: et generaliter ea, quae relinquuntur, licet pcenae nomine 
fuerint reli&a et adempta, vel in alium tranflata, nihil diftare a caeteris 
legatis conflituimus, vel in dando, vel in adimendo, vel in transferendo: 
exceptis videlicet iis, quae impoflibilia funt, vel legibus interdidla, aut 
alias probrofa. Hujufmodi enim teflamentorum difpofitiones valere 
fedta meorum temporum non patitur. 

§36. Alfo formerly, if a t eft at or had given, revoked, or transfered a legacy 
pcenae nomine, he would have aCled ineffectually: and a legacy is reputed to be be¬ 
queathed pcenae nomine, [i. e. as apunijhment or penalty ,] when an heir is put under 
the nec effity of doing or not doing fomething; as for inflame, if a t eft at or had thus 

writen ;- if my heir gives his daughter in marriage to Titius ; or, if he 

does not give her in marriage to Titius, let him pay ten aurei to Seius : or 

thus: - if my heir fhallalien my flave Stichus j or, on the contrary, if my 

heir (hall not alien my flave Stichus, let him pay ten aurei to Titius. And 
this rule was fo far cbferved, that it was exprefsly ordained by many conftitutions, 
that even the emperor could not receive a legacy, which was bequeathed poenae no¬ 
mine •, nor could a penal legacy be valid, even when it had been bequeathed by the 
teftament of a foldier ; altho', in every other refpeCl, the intention of a teftatsr in a 
military teftament was always fcrupuloufly adhered to. And even freedom could not 

Z be 
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be bequeathed, nor, in the opinion of Sabtncs, could an heir be added in a i 0 eo* 
meat, fub poenc nomine : for, if a hflator had faid, tet Tmus be my heir, but 
if he gives his daughter in marriage to Seius, let Seius a Mb be my heir, the 
appointment of Seius would have been void ; for the manner, in which an heir was 
laid under coertion ,, whether it was by the gift of a legacy, or by the addition of another 
heir, worked no alteration in the general rule of law. But this fcrupulofity hath been 
by no means agreeable to us, and we have therefore ordained, that in general the 
do Urine of the law in regard to any thing left, revoked, or transfered, in pumfbment 
of an heir, Jhould not differ from the rules of law obferved in relation to other lega¬ 
cies, when the performance of the condition of obtaining them is neither mpofftble, 
prohibited by law, nor contrary to good manners: for the morality, religion, and 
jufiice, of the prefent times will not Juffer fuch teftament ary difpofitions to take place. 

Confthuimus.] vid. Cod. 6. t. 41. 



TITULUS VIGESIMUS-PRIMUS. 


De ademptione legatorum et tranflatione. 


D.xxxiv. T.4„ 

De ademptione. 

Demptio legatorum, five eodem teftamento adimantur 


five 


JD\. codicillis, firma eft. Sed et, five contrariis verbis fiat adempt 


five 


fi quod ita quis legaverit, do, leg 


adimatur 



fed aliis quibufcumque verbis 


leg, 


A revocation of a legacy is valid, altho * it is inferted in the fame teftament or codi¬ 
cil, in which the legacy was given. And it is immaterial, whether the rmo cation is 
made in words contrary to the bequeft j as when a t eft at or gives a legacy in tbefe terms , 

I give and bequeath to Titi us, - and revokes it by adding, — I do not give 

and bequeath to T1 t 1 u s : or whether the revocation is made by ary other form of 
words. 

De tranflatione * 

. Transferri quoque legatum ab alio ad alium poteft 
ita dixerit, bominem Stichum , quem Titi0 legavt, Seio do 




fi quis 


five 


m 


eodem teftamento, five codicillis, id fecerit: quo cafu fimul et Titio 


adimi videtur 


Seio dari 


§ 1 .A legacy may alfo be transfered from one perfon to another ; as thus 
give to Seius my flave Stichus, whom I have bequeathed to Titius. 


I 

This 


may be done in the fame teftament or codicil, in which the legacy was ftrft given ; and 

thus a legacy may be taken tacitly and by implication from Titius and transfered to 
Seius. 


Titulus. 
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Titulus Vigesimus-secundus. 


De lege Falcid ia. 


D. XXXV. T. 2 . 


C. vi. T. 50. 


Nov. 1. 


Ratio at fumma hujus legis. 



UPER E S T, ut de lege Falcidia difpiciamus, qua modus noviffime 
legatis impofitus eft. Cum enim olim lege duodecim tabularum 
libera erat Icgandi poteftas, ut liccret vel totum patrimonium legatis 
erogare: quippe, cum ea lege ita cautum effet, uti quifque legajjit Jiice 
ret % ita jus ejlo> vifum eft hane legandi licentiam coardare; idque ip- 
forum teftatorum gratia provifum eft, ob id, quod plerumque inteftati 
moriebantur, recufantibus fcripds h sere dibus pro nullo aut minimo lucro 
h credit ate s adire. Et, cum fuper hoc tam lex Furia quam lex Voconia 

lataefunt, quarum neutra fufficiens ad rei confummationem videbatur, 
noviffime lata eft lex Falcidia, qua cavetur, ne plus legare liceat, quam 
dodrantem totorum bonorum: id eft, ut, five unus haeres inftitutus fit, 
five plures, apud eum eofve pars quarta remaneat. 

It remains to Jpeak of the law Falcidia, by which legacies have received their latefi 
regulation. By the law of the 12 tables ,—. uti quifque legafiit fuse rei, ita jus 

tfto,- a t eftator was per mi ted to difpofe of his whole patrimony in legacies: but 

it was thought proper to refrain this licence even for the benefit of tefiators themfelves , 
becaufe they frequently died inteftate, their heirs refufing to enter upon an inheritance , 
from which they could receive no profit , or but very little. And this occaftoned the 
introdttllion firfi of the taw Furia, and afterwards of the law Voconia: but, when 
neither of theft was found adequate to the purpefe intended , the Falcidian law was at 
length enabled which prohibits a tefiator to give more in legacies , than three fourth 
of all his ejfefls ; fo that , whether there is one or more heirs , there muft now re¬ 
main to him , or them , an intire fourth part of the whole. 

Ut de lege Falcidia.] This law was a pltbi- The law Voconia [made by Vocomus, tribune 
fat urn , made by Pub. Falcid: us, tribune of the of the people ami. V . C. 524.] abrogated the 
people, in the reign of Attgujlus, anno L ; . C. 74J. law Furia, and ordained, that no one legatary 
Tam lex Funa, quam Lex Voconia.] 'Ihe fhould be intituled to more by virtue of his le- 
Furia prohibited any ttikuoj to give more 


l 

in legacies th tn one tnouiand ajbu; but not- 


gacy, than would afterwards remain to the heir 
out of the elreCts of the teilator ; but this law 
withltanaing this law a teilator, who was worth alfo was in time found rather to multiply lega- 
Oiily one thouland apes, might have bequeathed tabes, than benefit heirs, and was thereluw 
his whole chute, anu left nothing ior his heir, abiogated by the law FaLidia. 
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De 
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De pluribus hceredibus. 

§ I. Et, cum quaefitum eflet, duobus haeredibus inftitutis (veluti 
Titio et Seio) fi Titii pars aut tota exhaufta fit legatis, quae nominatim 
ab eo data funt, aut fupra modum onerata, a Seio vero aut nulla re- 
li&a fint legata, aut quae partem ejus duntaxat in partem diminuant, an, 
quia is quartam partem totius haereditatis, aut amplius habet, Titio 
nihil ex legatis, quae ab eo reli&a funt, retinere liceat, ut quartam 
partem fuae partis falvam habeat? placuit poffe retinere. Etenim in 
iingulis haeredibus ratio legis Falcidiae ponenda eft. 

§ i. When two heirs are inftituted , for example , Titius and Seius, and 
TitiusV moity of the inheritance is wholly exhaufted , or overcharged by legacies , 
which he is exprefsly ordered to pay , and on the other fide SeiusV moity is either not 
incumbered , or is charged with legacies , which amount only to the half of his Jhare ; 
it hath in this cafe been a queftion, whether , a It ho* Seius hath a fourth or more of the 
whole inheritance , it may not neverthelefs be lawful for Titius to make a ftoppage 
out of the legacies , with which he is charged, fo as to retain a fourth part of bis 
own moity ? and it hath been determined, that Titius may make fuchftoppage \ for the 
reafon and equity of the law Falcidia extends to each heir in particular . 

^uo tempore JpeSlatur quantitas patrimonii , ad quam ratio 

legis Falcidiee redigitur. 

§ II. Quantitas autem patrimonii, ad quam ratio legis Falcidiae re¬ 
digitur, mortis tempore fpe&atur. Itaque, (verbi gratia) fi is, qui cen¬ 
tum aureorum patrimonium in bonis habeat, centum aureos legaverit, 
nihil legatariis prodeft, fi ante aditam haereditatem per fervos haeredi- 
tarios, aut ex partu ancillarum haereditariarum, aut ex foetu pecorum, 
tantum accefferit haereditati, ut, centum aureis legatorum nomine ero- 
gatis, haeres quartam partem haereditatis habiturus fit: fed necefle efti 
ut nihilominus quarta pars legatis detrahatur. Ex diverfo, fi feptuaginta 
quinque legaverit, et ante aditam haereditatem in tantum decreverint 
bona, (incendiis forte, aut naufragiis, aut morte fervorum) ut non am¬ 
plius quam feptuaginta quinque aureorum fubftantia vel etiam minus 
relinquatur, folida legata debentur. Nec ea res damnofa eft haeredi, cui 
liberum eft non adire haereditatem: quae res efficit, ut fit neceffe lega¬ 
tariis, ne deftituto teftamento nihil confequantur, cum haerede in por- 
tione pacifci. 

§ 2. But the law Falcidia. hath regard only to the quantity of the eft ate at the time 
of the death of the teftator \ and therefore , if he, who is worth but an hundred 
aurei at his deceafe, bequeaths them all in legacies, the legatees muft Juffer a defal¬ 
cation ; for they will receive no manner of advantage , altho* the inheritance , after 
the death of the teftator and before it is entered upon , Jhould fo increafe by the acqui- 
fitions offtaves, the children of female fiaves, or the pro dull of cattle , that , after a 
fullpayment of the i oo aurei in legacies , an intire fourth of the whole eft ate might 

remain 
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remain to the heir ; for, notwithstanding the increafe of the t eft a tor’s eft ate, fubfequent 
to his death, a fourth fart of the hundred aurei would ftill be due to the heir, and 
the legacies would remain fubjett to a defalcation upon that account. But, on the con¬ 
trary, if a teftator hath bequeathed 7 5 aurei in legacies, and was worth an hundred 
aurei at his death, then altho' it Jhould happen, that, before the enterance of the heir, 
the eft ate Jhould fo decreafe by fire, Jhipwreck, or the lofs of flaves , that the whole 
•value of it Jhould not be more than 75 aurei, and perhaps lefts, yet the legacies would 
ftiU be due without defalcation: nor is this law prejudicial to an heir, who is 
always at his election either to refufe or accept an inheritance y but it obliges lega¬ 
taries to come to an agreement with him to take a part , left they Jhould lofe the whole 
of their legacies by his defertion of the teftament. 

£%uce detrahuntur ante Falcidiam . 

§ III. Cum autem ratio legis Falcidiae ponitur, ante deducitur ses 
alien urn, item funeris impenfa, et pretia fervorum manumiflforum : 
tunc demum in reliquo ita ratio habetur, ut ex eo quarta pars apud 
haeredem remaneat, tres vero partes inter legatarios diftribuantur, pro 
rata fcilicet portione ejus, quod cuique eorum legatum fuerit. Itaque, 
fi fingamus, quadringentos aureos legatos efle, et patrimonii quantitatem, 
ex qua legata erogari oportet, quadringentorum efle, quarta pars fingulh 
legatariis debet detrahi. Quod fi trecentos quinquaginta legatos finga¬ 
mus, o&ava debet detrahi. Quod fi quingentos legaverit, initio quinta, 
deinde quarta, detrahi debet. Ante enim detrahendum eft, quod extra 
bonorum quantitatem eft, deinde quod ex bonis apud haeredem rema- 
nere oportet. 

§ 3. tt’be Falcidian/w7i<3« is not taken by the heir, till the debts, funeral expenfes , 
and the price of the manumijfion of flaves, have all been previoufly deduced *, and 
then the fourth part of the remainder appertains to the heir, and the other three 
parts are divided among the legataries in a ratable proportion: for example, let it be 
fuppofed, that 400 aurei have been bequeathed in legacies, and that the eft ate, from 
which thefe legacies are intended to iffue, is worth but exactly that fum •, it follows, 
that a fourth muft be fubtratted from the legacy of each legatary y but, if the teftator 
gave in legacies no more than 350 aurei, and there remained after debts paid 400, 
then an eighth only ought to be deducted from each legacy. And, if a teftator hath 
bequeathed 500 aurei in legacies, and there remain clear in the hands of the heir but 
400, then a fifth muft firft be deduced from every legacy, and afterwards a fourth: 
for that, which exceeds the real value of the goods of the deceafed, muft firft be flub- 
trotted, and then follows the deduttion of what is due to the heir. 
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Titulus Vigesimus-tertius. 




e fidei-commiflariis hasreditatibus 


D. xxxvi. T. i. 


C.vi.T. 42. et4Q. 


Nov. 39.108. 


Continuatio. 


N 


U N C tranfeamus ail fidei-commiflfa. Sed prius eft, ut de hasre¬ 
ditatibus fidei-commiflariis videamus. 

Let us now proceed to trufts j in treating of which we will fir ft fptak of fiduciary 
inheritances. 



§ I. Sciendum itaque eft, omnia fidei-commifla primis temporibus 
infirma fuiffe quia nemo invitus cogebatur prseftare id, de quo rogatus 
erat. Quibus enim non poterant haereditatem vel legata relinquere, fi 
relinquebant, fidei committebant eorum, qui capere ex teftamento po¬ 
terant. Et ideo fidei-commifla appellata funt, quia nullo vincub juris 
fed tantum pudore eorum, qui rogabantur, continebantur. Poftea 
Divus Auguftus primus femel iterumque gratia perfonarum motus, vel 
quia per ipflus falutem rogatus quis diceretur, aut ob iofignem quo- 
rundam perfidiam, juflit confulibus au&oritatcm fuam interponere. 
Quod, quia juftum videbatur et populare erat, paulatim converfum eft 
in aftiduam jurifdidionem; tantufque eorum favor fadus eft, ut pau¬ 
latim etiam praetor proprius crearetur, qui de fidei-commiflisju6 diceret, 
q lem fidei-commilfarium appellabant. 

§1.// tnuji he obferved, that in the firfi times all trufts were weak and precarious ; 
for no man could he compelled to the performance of what he was only requefted to per¬ 
form. And yet, when teftdtors were defirous of giving an inheritance or legacy to 
perfons, to whom they could dire hi ly bequeath neither , they then commted the inheri¬ 
tance or legacy in truft to thofe, who were capable of taking, and fuch commitments 
were called fiduciary, hecaufe the performance of the trufi could not be inferred by the 
law, but depended folely upon the honor of the truftee . But the emperor Auguftus, 
having been frequently moved with companion on account of particular perfons, and 
detefiing the perjury and perfidicufnefs of truftees in general, commanded the ccnfuls to 
interpofe their authority \ and this, being a juft and popular command, gave them h 
degrees a continued jurifdiflion ; and in procefs of time trufts became fo common , and 
were fo highly favored, that a praetor was purpefely appointed to give judgment in thefe 
cafes, and was therefore called the commiffary of trufts. 
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De Jidei-commjfb h&redis fcripti . 

§ II. In primis igitur fciendum eft, opus efte, ut aliquis redto jure 
teftamento haeres inftituatur, ejufque fidei committatur, ut earn hxre- 
ditatem alii reftituat: alioqui inutile eft teftamentum, in quo nemo 
haeres inftituitur. Cum igitur aliquis fcripferit, Lucius titius hceres efio, 
poteft adjicere, rogo te, Luct Titi , ut } cum primum poteris hare ditatem 
me am adire y earn Caio Seio reddas , rejHtuas. Poteft autem quifque et 
de parte reftituenda haeredem rogare: et liberum eft vel pure, vel fub 
conditione, relinquere fidei-commiflum, vel ex certo die. 

§ 2. We mufi here obferve, that there is an ahfolute necejjity of appointing an heir 
in direSl terms to every teftament ; hut he then may he requeued to reftore the inheri¬ 
tance to any otherperfon ; for without an heir a teftament is ineffectual. And therefore , 
when a teftator fays — let Lucius Titius be my heir — he may add — and I 
requeft you, Lucius Titius, that, as foon as you enter upon my inheri¬ 
tance, you would reftore it to Caius Seius. But a teftator is at liberty to re¬ 
queft his heir to reftore a part of the inheritance only , and may make him a triftee upon 
condition , or from a day certain. 

Haeres inftituatur.] The fubftantial and ef- fore he, who made fuch a difpofition, /hall be 
fential part of every teftament i6 the appoint- deemed to have died without a teftament, and the 
ment of an executor; for in England, if a man admmiftration of his goods, with the will an- 
bequeaths ever fo many legacies and appoints nexed, Hiatt be commited to his widow or next 
no executor, fuch a difpofition may be called a of kin, as in the cafe of an inteftate. Swinb. 
codicil or a will, but not a teftament, and there- part 4. fe 8 . 2. 

EffeSlus rejlitutionis hcereditatis. 

§ III. Reftituta autem haereditate, is quidem, qui reftituit, nihilominus 
haeres permanet: is vero, qui recipit hsereditatem, aliquando haeredis 
aliquando legatarii loco habetur. 

§ 3. After an heir hath reft ored an inheritance in obedience to the truft repofed in 
him , he never thelefs continues heir. But he, who hath received the inheritance from 
fuch fiduciary heir, is fometimes reputed to be in the place of the heir , and fometimes in 

the place of a legatary. 

De fen at us- tonfulto Trebelliano. 

§IV. Et Neronis quidem temporibus, Trebellio Maximo et Annaeo 
Seneca coflf. fenatus-confultum fa<ftum eft, quo cautum eft, ut, fi haere- 
ditas ex fidei-commifli caufa reftituta lit, omnes a&iones, quae jure civil! 
haeredi etin haeredem competerent, ei et in eumdarentur, cui ex fidei— 
commilTo reftituta eflet haereditas. Poft quod fenatus-confultum praetor 
utiles a&iones ei et in eum, qui recepit haereditatem, quali haeredi et 

in haeredem, dare coepit. 

§4. In the reign of Nero the emperor , when Trebellius Maximus and 
Ann.® us Seneca were confuls, it was provided by a decree of the fenate , that , if 
an inheritance was reftored by reafon of a truft , all actions , which by the civil law 
might be brought by or againft the heir , Jhould be given to and againft him , to whom 


« 
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the inheritance was reftored. — And, after this decree, the praetor began to give equi¬ 
table and beneficial aftions to and againft the receiver of an inheritance , as if he 
•was the heir. 

Utiles aftiones.] See the 4th book of th t inftitutians , 11116 6, law 16. 

De fenatm- confulto Pegajiano, 

§V. Sed, quia haeredes fcripti, cum aut totam haereditatem, aut 
pene totam, plerumque reftituere rogabantur, adire haereditatem ob 
nullum vel minimum lucrum recufabant, atque ob id extinguebantur 
fidei-commifla, poftea Vefpaliani Augufti temporibus, Pegafo et Pu- 
lione confulibus, fenatus cenfuit, ut ei, qui rogatus eflet haereditatem 
reftituere, perinde liceret quartam partem retinere, atque ex lege Fal- 
cidia ex legatis retinere conceditur. Ex fingulis quoque rebus, quae 
per fidei-commiflum relinquuntur, eadem retentio permifla eft. Poft 
quod fenatus-confultum ipfe haeres onera haereditaria fuftinebat: ille 
autem, qui ex fidei-commiflb recipiebat partem haereditatis, legatarii 
partiarii locoerat, id eft, ejus legatarii, cui pars bonorum legabatur: quae 
fpecies legati partitio vocabatur, quia cum haerede legatarius partiebatur 
haereditatem. Unde, quae folebant ftipulationes inter haeredem et parti- 
arium legatarium interponi, eaedem interponebantur inter eum, qui ex 
fidei-commiflb recepit haereditatem et haeredem, id eft, ut lucrum et 
damnum haereditarium pro rata parte inter eos commune eflet. 

§ 5. But, when writen heirs were requefted to reft ore the whole , or almoft the 
whole , of an inheritance, they often refufed to accept it, fince they could receive but 
little or no emolument \ and thus it happened , that trufts were frequently extinguifhed. 
But afterwards in the confulate of Pegafus and Pugio, in the reign of the emperor 
Vefpaflan, the fenate ordained by their decree, that an heir, who was requefted to 
reftore an inheritance, might retain a fourth, as in the cafe of legacies by the 
Falcidian law . And an heir is alfo allowed to make the fame deduction from particular 
things, which are left to him in truft for the benefit of another. For fome time after 
this decree, the heir alone bore the burden of the inheritance, [ i, e. all the charges and 
demands incident to it \ ] but afterwards, whoever had received a Jhare or part of an 
inheritance, by bang benefited under a truft, was regarded as having a partial legacy, 
and this fpecies of legacy was called partition, becaufe the legatary took apart of the 
inheritance together with the heir ; and hence it arofe, that the fame ftipylations, 
which were formerly ufed between the heir and the legatary in part, were alfo interpofed 
between the perfon benefited under the truft and the heir or truftee, to the intent , 
that the profit andlofs might be in common between them in due proportion. 

I’oft quod fenatus-confultum ipfe haeres.] The “Poft hoc autem haeres folus fubjacebat one- 
belt way to explain this feftion will be to tran- “ ribus hsreditatis, nonvero fidei-cominiilarius; 
tciibe a paflagefrom the paraphrafeof Theophilus, “ fed denique placuit, fidei-commiflarium vi- 
as it is trail Hated by Gut. Otto Reitz ; to whom “ cem obtinere legatarii partiarii, id eft, partem 
the literary world is much obliged, for his late “ dimidiam accipientis. Quondam enim quin- 
moil complete edition of ' Theophilus in Greek “ turn genu* legatj erat, dicebaturque partitio , 
and Latin, to which is added a great variety “ et relinquebatur hoc modo: Titius mihi hares 
ot notes by the editor and others. This “ ejlo , et cum Seio h<rreditatem drvidito in dimidia 
edition confifts of two volumes in 4 to, and “ portione. Porro igitur hujufmpdj inter ep$ 
was publilhed at the Hague in the year 1751. “ ftipulationes fiebant. Ha?res legatarium fu; 

“inter- 
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foInvert, torum mibifemifft 


conamff 


fi quad) 


“ creditore bcercditario, dare mhi 


aureos poficar a 


et 


redem 


fpondeo. Rurfufque legatarius hie- “ lucres interrogabatur a fidei-commiflario; 


■Jpondes , fi 


** ditario debitort <viginti aureos acceperis, femiffe 


<< 


11 mhi dot 


i. e. 


decern ? 


fpondeo 


fpondes, bares, fi 
draginta aureos acceperis, triginta mibi dare? 

fpondeo. Atque hoc modo fidei- 
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it 


atque haec ftipulatio vocabatur Partis et ** commifTarius univerfalis vicem obtinebat le- 

Ad excmplum igitur legatarii “ gatarii: oportebatque commune effe prorata, 
tk> procedebat haeredem inter “ fidei-commiflarium inter et haeredem, lucrum 

5 “ et damnum.” Tbeopb. h . t. 


parti arii 


fidei 

commiflariu 


fic; 


fpondes , fide, 


ghiibus 


# 


locus 



fcnatus-confulto Treb cilia 


VC 



Pegafi 


§ VI. Ergo, dquidem non plus quam dodrantem haereditatis fcript 
hseres rogatus fit reftituere, turn ex Trebelliano fenatus-confulto refli 
tuebatur haereditas. 

iebat 


utrumque adtiones haereditarias pro parte 


eum 


qui 


reci 


dabantur: in haeredem quidem jure 

haereditatem ex fenatus-confulto Trebelliano, tanquam in hseredem 
At, fi plus quam dodrantem, vel etiam totam haereditatem, reftiti 


gatus effet 


Pegafiano fenatus-confulto: et hires', qui 


adierat haereditatem, (limodo fua voluntate adierat,) live retinuerat qu 


tarn partem 


five 


erfa onera luflineb 


Sed 


quarta quidem 


quali partis et pro parte ft 


bantur, tanquam inter partiarium legatarium et hxredem : fi vei 
haereditatem reftitueret, emptae et venditoe haereditatis ftipulation- 
ponebantur. Sed, fi recufabat lcriptus ha:res adire haereditatem 


quod diceret, earn libi fulpedt 
gafiano fenatus-conlulto 


quad damnolam 


ebati 


r 


id 

Pe 


dedderante eo, cui reflituere rofratus effet 


juffu praetoris adiret, et reditueret haereditatem ; perindcq 


ei et in 


dioncs darentu 


juris efc ex 1 


quia 


eum, qui reciperet haeredita 

belliano fenatus-confulto: quo calu nullis flipulationibus ed 
fimul et huic, qui reftituit, fecuritas datur, et adliones hxreditaris ci 
et in eum transferuntur, qui recipit haereditatem; utroque fe 
fulto in hac lpecie co 

§ 6. And therefore, if 

render more than three fourths of the inheritance, he 


heir, cr heir in trujl , had net been recite fi 


cllAcd to ref ere jo much of 


by virtue of the Trebellian fenatus-confultum • and a.!! a dims, vel 



or 


fi, the inheritance, mere hr 



omrri(fary, according to tk 
heir, by virtue of the civil 




effective fi 


:j 

id 


: ned, h the heir and ddei- 


r. /■.•> 

ty ¥ f - *' 


and, in ngard to the fidd-commiliaiy, by virtue cj 


the Trebell 


de 


But, if 


ivriten heir mas requeued by the 


tefic.icr 


to 


rejlcre the vehcle inheritance, cr mere than three fourths, then the Pegafi 
con ful turn took place ; for, if he had once taken upon h'mfclf the heir flip 


tit 


oblig 


/ 


J 


i 


Clk 


or did net, retain 


the fourth, to veldt h he was intituled. But, when an heir retainer, a jiir th p 

the Jlipulations, called 


pro pai 


mere cut- red into, c.si'lvec u.a l. 


■'J 


7 


y 


part and an heir : and , when tk c heir did 
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called emptse et venditas haereditatis, were interpofed. But , if the writen heir y 
or heir in trufl, refufed to accept the inheritance on fufpicion , that there would not he 
ci Jets, and that the acceptance would be detrimental to him , it was provided by the 
Pegafian decree, that the praetor , at the infiance of the fidei-commiflary might 
compel fuch heir to take upon himfelf the inheritance, and then ref ere it *, and that 
afterwards all afiions fljculd be brought by or againfl the fidei-commififary only ; as 
it is ordained by the Trebellian decree. And in this cafe fipulations are not necefi 
fary ; for the heir, who ref ores the inheritance , is made ejfe finally fecure, and all 
hereditary afiions are transfered to and againfl him , by whom the inheritance is re¬ 
ceived *, there being, in this inflance , a concurrence of both decrees , the Pegafian and 

the Trebellian. 


in legibus 


magis 


Pegafiani in Trebelliannm tramfufio . 

§ VII. Sed, quia ftipulationes ex fenatus-confulto Pegafiano defeen- 
dentes et ipfi antiquitati difplicuerunt, et quibufdam cafibus captiofas eas 
homo excelfi ingenii Papinianus appellat, et nobis 
fimplicitas, quam difficultas, placet, ideo omnibus nobis fuggeftis tam 
fimilitudinibus, quam differentiis utriufque fenatus-confulti, placuit, 
explofo lenatus-confulto Pegafiano, quod poftea fupervenit,omnem audto- 
ritatemTrebelliano fenatus-confulto praeftare, ut ex eo fidei-commififarke 
haereditates reftituantur: five habeat haeres ex voluntate teftatoris quartam, 
live plus, five minus, five nihil penitus: ut tunc, quando vel nihil, vel 
minus quarta, apud eum remanet, liceat ei vel quartam, vel quod ei deed:, 
ex noflra au&oritate retinere, vel repetere lolutum, quafi ex Trcbelliano 
fenatus-confulto pro rata portione adtionibus tam in hceredem, quam in 
fidei-commilfarium, competentibus. Si vero totam haereditatem fponte 
reftituerit, omnes hacreditariiE adliones fidei-commilTario, et adverfus 
eum, competant. Sed etiam id, quod praecipuum Pegafiani fenatus- 
confulti fuerat, ut, quando recularet haeres feriptus libi datam hasredi- 
tatem adire, necefiitas ei imponeretur totam haereditatem volenti fidei- 
commifiario refiituere, et omnes ad eum, et contra eum, transferre ac- 
tiones: et hoc tranfpofuimus ad fenatus-confultum Trebellianum, ut 
ex hoc folo necefiitas hteredi imponatur, li, ipfo nolente adire, fidei-com- 
mifiarius defiderct reflitui libi hiereditatem, nullo nec damno nec com- 


modo apud hacredem remanente. 

§ 7. But, as the fipulations, which took their rife from the Pegafian decree, were 
d'fpleafmg even to the antients themfelves, infomuch that Papinian, a man of a true 
fublimc genius, does not fcruple to call them captious in foms cafes, and, as fimplicity 
is far more agreeable to ui in all matters of law, than unnecejfary dijpiulties, it hath 
therefore pleaftd us, upon comparing the agreement and difagreernent of each decree, 
to abrogate the Pegafian, which was fubjeluent to the Trebellian, and to transfer a 
greater authority to the Trebellian decree, by which all fidei-commifiary inheri¬ 
tances fall be ref or ed for the future, whether the tefiator hath given by his will a 
fourth part of his efiate to his writen heir, or more or lefs than a fourth, cr 
nothing ; fo that, when either nothing is given to the heir, or lefs than a fourth par, 
he may be permit ed to retain a fourth, or as much as will complete the deficiency, by 

~ virtue 
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virtue of our authority, or even to demand a repayment of what he hath pa id in his 
own wrong, all actions being divided between the heir and the fidei-commiflary in a 


juft proportion according to the l rebettian decree. But, if the heir fpontaneoufly 


reftores the whole inheritance , all attions muft be brought either by or againft the 


fidei-commiflary And, whereas it was the principal effeft of the power of the Pe- 
gafian decree, that, when a writen heir had refufed to accept an inheritance, he might 
be conftrained to take it , and re It ore it, at the inftance of the fidei-commiflary, to 
whom, and againft whom, all a A ions pajfed, we have transfered that power to the 
Trebellian decree ; fo that this is now the only law , by which a fiduciary heir can be 
compelled to enter upon the inheritance, when the fidei-commiflary is defirous, that it 
fhould be reftored •, and the heir, in this cafe, can neither receive profit, or fuffer lofs. 


Quam in fulei-commiiiarium.] The term Engiijb word, adequate to the fenfe of it: fora 
ceftui que truji y ufed at prefent in our ow n law, fidci-comm:Jjary, in the Roman law, denotes a 
feems in general to convey the meaning of the perfon, who has a benelicial intereft in an 
word fdei-commifjarius ; but yet not precifely : eflate, which for a time is comn ited to the 

it was therefore thought moll proper to angli- faith or trull of another, 
cife it in the translation, as we have no fingle 


De quibus hceredibus et in quibus ftdei-ccmmijjariis fnpra 

difia I'cntn habeant. 

§ VIII. Nihil autem interefl, utrum aiiquis, ex alTe hxrcs inftitutus, 
aut totam hxreditatem aut pro parte reflituere rogatur; an, ex parte 
haeres iniditutus, aut totam earn partem, aut partem partis, reflituere 
rogatur. Nam et hoc cafu eadem oblcrvari prxcipimus, quae in totius 
haereditatis reflitutione diximus. 

§ 8. But it makes no difference, whether an heir, who is in(lituted to the whole 
of an inheritance, isrequefted by the t eft at or to rejlore the whole or apart of it only — 
or whether an heir , who is nominated but to a part of an inheritance, is lequejled to 
reficre that intire part, or only a portion cj it ; for we have ordained, that the fame 
rule of law Jhall be obferved, whether an heir is requefled to rejlore the whole or a 
part only of an inheritance. 


De eo 




quod hceres voluntate tefaborts deductt , prcecipitve 


§ IX. Si quis, una aliqua re dedudla five prxcepta, quae qu 
tinet, (veluti fundo vcl alia re,) rogatus fit reflituere hxredita 
modo ex Trebelliano fenatus-confulto reftitutio fiet. nerinde a 


• t % 


parte 


diet 


h 


Sect iilud 


j.ntereft, quod altero cafu, id eft, cum dcdudta five prxcep 
reftituitur hxreditas, in folidum ex eo lenatus- conful.o adtio 


^ * 


anqiia re 


apud eum r( 
quarta parte 


•cmanet apud hxreue 
quafi ex legato ei acq 


ullo onere hxredita io 


altero vero calu, eum 


eft 


ell 


feinduntur a elk 


et 


fidei-commiflarium, pro qua 
licet una aiiqua re deducta 


P 


o 


dud ran te quidem tumble.-urnur ad 


A 

prxcepta reftituc 
\ a 2 
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rogatus lit, in qua maxima pars hasreditatis contineatur, asque in fo- 
lidum transferuntur adiones. Et fecum deliberare debet is, cui re- 
ftituitur heereditas, an expcdiat fibi reftitui. Eadem fcilicet interveniunt, 
et ft, duabus pluribufve rebus dedudis praeceptifve, reftituere hasredita- 
tem rogatus lit. Sed et, li certa fumma deduda prseceptave, quae quar- 
tam vel etiam maximam partem ha?reditatis continet, rogatus lit aliquis 
haereditatem rellituere, idem juris eft. Quse autem diximusdeeo, qui 
ex afle inftitutus eft, eadem transferimus et ad eum, qui ex parte haeres 

lcriptus eft. 


§ 9. Jf an heir is requeued to give up an inheritance, after deducing feme parti 
\ir thing, amounting to a fourth, as a piece of ground\ See. he may be compelled t 


& 


up by the Trcbellian decree, in the ft 


if he had been requefted 


ref ere the remainder of an inheritance, after referving to himfelf a fourth 


however this di 


\There 

that, in the one cafe, when an heir is requefted to give up 


an inheritance, after deducing a particular thing, then all aftions, paftive as well 
a Rive, are transfer ed by virtue of the decree to the fidei-commiffary, and what re¬ 
mains with the heir is free of all incumberance, as if acquired by legacy ; and, in the 
other cafe, when an heir is requefted in general terms to give up an inheritance, after 
retaining a fourth to himfelf, all afiions are proportionably divided ; thofe, which 


gard the three fourths of the eftate, being transfered to the fidei-commiffary 


thofe, which regard the fingle fourth 


ng for the benefit of the heir 


and 

And . 



if an heir is requefted to give up an inheritance, after making a deduction 
feme particular thing, which amounts to the value of the %reat eft part of it, all ac¬ 
tions, both a Rive and paftive, are neverthelefs transfered to the fidei-commiffary, 
who ought therefore always well to ccnfider, whether it will be expedient or not, 
that the inheritance Jhould be given up to him. And the law is the fame, whether 
an heir is requefted to give up an inheritance after a deduction of two, or more, fpecific 


things 


ft a certain fum of money, which exceeds in value the great eft part of the 


inheritance. Rhus wl 


have faid of an heir, who 


iftituted to the whole 



'ih 


qually true of h 




ho is inftituted only to a part 


De fidei-cotnmijfis ab intejlato reli&is . 

§ X. Praeterea, inteftatus quoque moriturus poteft rogare eum, ad 
ouem bona fua vel legitimo jure vel honorario pertinere intelligit, ut 
hxreditatem fuam totam, partemve ejus, aut rem aliquam, veluti fun- 
dum, hominem, pecuniam, alicui reftituat: cum alioqui legata nili ex 
teftamento non valeant. 

§ 10. And farther, even a man, who is willing to die in t eft ate, may requeft the 
ferfton, who he thinks will fucceedhim, either by the civil or praetorian law, to give 
up the whole inheritance, or a part of it, or any particular thing, as a piece of 
ground, a flave, a fum of money. See. But this liberty is granted to inteftates in 
regard to trufts only for legacies are not valid, unlefs they are bequeathed by tefta- 

tnent. 

Cum alioqui legata.] It is ftridlly true, that and gifts in trull upon an equality, whatever is 
legacies, as fuch, are not valid, unlefs bequeath- bequeathed in a codicil , will be good, as a gift 
ed by teftament; but by virtue of ‘JujUnian s in trull, tho' not as a legacy, 
ordinance, [Cod. 6. t. 43.] which puts legacies 


De 
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”5 


tifiimus, quaeftor facri palatii, fuggeftit, 


in fidei-commiflis legitimus 


De fidei- commijfo reliSlo a fidei-commififario. 

^ XI. Eum quoque, cui aliquid reftituitur, poteft rogare, ut id 
raidbs alii, aut totum, aut partem, vel etiam aliquid aliud, reftituat. 

§ n. A fidei-commiflary may alfo himfelf be requeued to pay over , or give up, 
to another , either the whole , or a part , of what he receives ; or even to give fome 
other thing in lieu of it . 

De probatione fidei-commijfi. 

§ XII. Et, quia prima fidei-commiftorum cunabula a fide haeredum 
pendent, et tam nomen, quam fubftantiam, acceperunt, ideo D. Au- 
guftus ad necefiitatem juris ea retraxit. Nuper et nos, eundem princi- 
pem fuperare contendentes, ex fadto, quod Tribonianus, vir excellen- 

conftitutionem fecimus, per 
quam difpofuimus, fi teftator fidei haeredis fui commifit, ut vel haeredi- 
tatem vel fpeciale fidei-commifium reftituat; et neque ex fcriptui a, 
neque ex quinque teftium numero, qui 

efle nofcitur, poffit res manifeftari, fed vel pauciores, vel nemo penitus 
teftis intervenerit; tunc, five pater haeredis, five alius quicunque fit, qui 
fidem haeredis elegerit, et ab eo reftitui aliquid voluerit, fi hares per- 
fidia tentus adimplere fidem recufat, negando rem ita elfe lubfecutam ; 
fi fidei-commiflarius ei jusjurandum detulerit, cum prius ipfe de ca- 
lumnia juraverit, necefle eum habere, vel jusjurandum fubire, quod 
nihil tale a teftatore audiverit, vel recufantem ad fidei-commifii vel 
univerfalis vel ipecialis folutionem coarbtari ; ne depereat ultima vo¬ 
luntas teftatoris fidei haeredis commifia. Eadem obfervari cenfuimus, 
etfi a legatario vel fidei-commifiario aliquid fimiliter relidtum fit. Quod 
fi is, a quo relidtum dicitur, [poftquam negaverit,] confiteatur quidem, 
aliquid a fe relidtum efle, fed ad legis fubtilitatem recurrat, omnino 
folvere cogendus eft. 

§12. dll fiduciary gifts or bequefis depended formerly in a precarious manner upon 
the foie faith of the heir ; from which they took as well their name as their c fence \ 
and the emperor Auguftus was the firfi, who thought it proper to reduce them under 
a judicial cognifance. But we have fince indeavored to exceed that prince \ and , 
at the infiance of that tnoft excellent man Tribonian, the queflor of our palace , 
we have enabled by our conftitution , that , if a tefiator hath trufied to the faith of his 
heir for the furrender of an inheritance, or any particular thing , and this trufi can¬ 
not be made manifefi by the depofttions of five witneffes , (which is known to be the 
legal number in fuch cafes ,) there having been not Jo many , or perhaps no witneffes 
prejent , the heir at the Jame time perfidioufiy refufing to make any payment , and de¬ 
nying the whole tranfablion , then in this cafe the tidei-commiflary, having prc- 
vtoujly taken the oath of calumny , may put the heir , a It ho’ he is even the Jon of 
the tefiator , to his oath , and thus force him either to deny the trufi upon oath , cr 
comply with it, whether the trufi is univerfal or particular and this is allowed , 

left 
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left the lafl will of a teftator, commited to the faith of an heir, Jhould he defeated. And 
we have thought it right, that the fame remedy Jhould be taken againft a legatary , or 
even a fidei-commifiary, to whom a teftator hath left anything with a requeft to give 
it up. And, if any man, to whom feme thing hath been left intruft to be given to ano¬ 
ther, Jhould confefs the truft, [after he hath denied it,] but indeavor at the fame time 
to Jhelter himjelf under the fuhtility of the law, he may neverthelefs be compelled to 
perform his duty. 

De calumnia juraverit.] <vid. Cad. 6. t. 42. /. 32. 


Titulus Vigesimus-quartus. 


De fingulis rebus per fidei-commilfum 

relidis. 


Summa . 


P OTEST tamen quis etiam fmgulas res per fidei-commilfum re- 

linquere ; veluti fundum, argentum, hominem, veftem, et pe- 
cuniam numeratam j et vel ipfum haeredem rogare, ut alicui reftituat, 
vel legatarium, quamvis a le'iatario legari non poffit. 

A man may alfo leave particular things in trufl ; as a field, fiver, cloaths , or a 
certain jum of money ; — and may requeft either his heir to reftore them, or even a 
legatary \ all ho' a legata,y cannot be made chargeable with a legacy. 


Quamvis a legrtirio.] This was the antient 
law; but by jiju;.;c,>\ conllitution [Cod. 6. 
/ -43-] legacies, and gilts in trull, are allowed 
to come in aid oi each other reciprocally, fo 
that, to ufe the words of the ordinance ; omnia, 


qua; natural iter infunt legatis, et Jidei-commiJJjs in - 
harere intelligantur ; et contra quicquid jidei-com- 
mittitur, hoc intclligatur ejje legation — from which 
it follows, that a legatary may now be charged 
with the payment of a legacy. 


§!uce rdinqui pojfunt. 

§ I. Poteft autem non folum proprias res teftator per fidei-commilfum 


iibet 


fed et ha'redis, aut legatarii, aut fidei-commilfarii 


It.ique et legatarius et fidei-commilfarius 


d 


aut cujus- 
folum de 
fed etiam 

live ipiius, live aliena lit. Hoc folum oblervandum eft, ne 


pot ell 


reltituat, quae ei relibta 
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plus quilquam rogetur alicui reftituere, quam ipfe ex teftamento 


ce 


pen: : n: 
ena res n 


d amplius eft, inutiliter relinq 


Cu 


autem ali- 


de:-commifium relinquitur, necelfe eft ei, qui rogatus eft 


a 


ft 


a 


aftimatione 


* 


cf his heir 


A teftator 'may leave net only his own property in truft, but alfo the property 



legatary, cf 


f any other: fo that a le 


%arary^ cr fidei-commifiary may net only be requefted to give what hath been left to 

what is the property of another . And the only 

no man be requefted to give 


l 


but what is his 


ejfary to be clferved by the teftator 


that 


more , 
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more, than be bath received by means of the teftament ; for the excefs will be inef¬ 
fectually bequeathed. And, when the property of another is left in trufi, the perfon, 
requejied to rejlore it, is obliged either to obtain from the proprietor the very thing 
bequeathed, or to pay the value of it, 

De libertate . 


§ II. Libertas quoque fervo per fidei-commifium dari potefl, ut haeres 
eum rogetur manumittere, vel legatarius, vel fidei-commiffarius: nec 
intereft, utrum de fuo proprio fervo teftator roget, an de eo, qui iplius 
hasredis, aut legatarii, vel etiam extranei fit: itaque et alienus fervns 
redimi et manumitti debet. Quod fi doininus eum non vendat, (fi 
modo nihil exjudicio ejus, qui reliquit libertatem, percepcrit,) non 
ftatim extinguitur fidei-commifiaria libertas, fed differtur, quoad podit 
tempore procedente, ubicumque occafio fervi redimendi fuerit, pnellari 
libertas. Qui autem ex fidei-commiffi caufa manumittitur, non tella- 
toris fit libertus, etiamfi teftatoris fervus fit, fed ejus, qui manumittit. 
At is, qui diredto ex teflamento liber efie jubetur, ipfius tefiatoris 
libertus fit; qui etiam Orcinus appellatur. Nec alius ullus diredto ex 
teflamento libertatem habere potefl, quam qui utroque tempore tella- 
toris fuerit, et quo faceret teflamentum, et quo moreretur. Direbto 
autem libertas tunc dari videtur, cum non ab alio fervum manumitti 
rogat, fed velut ex fuo teflamento libertatem ei competere vult. 



De verbis fdci-ccrwiijfortim . 


^ III. Verba autem fidci-commilloi um ha?c maximc in ufu habcn- 

* . • • , * . 

a . t . - __ J _ l' J . 1 j * . j { *• • t * .-v-v «^nvin/'n “I ^ t ^ -Vi i ' '1 


tur: peto, rogo , volo, men do , fidci luce commit !o : qure pennue 

firma funt, atque fi omnia in uiuun cougdla client. 


lingual 
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§ 3. The terms generally ufed in the commitment of trufts are the following: — 
peto, rogo, volo, mando, fidei tuse committo : — any of which words , fingly 
taken , is as firm and bindings as if all were joined together. 



Titulus 


VlGESIMUS-QUINTUS 


De codicillis. 


D.xxix.T. 7. 


C.vi.T. 36. 


Codicillot 


A 


on go 


NTE Augufti tempora conftat, codicillorum jus in ufu non 
fuifte : fed primus Lucius Lentulus, ex cujus perfona etiam 
fidei-commifia efte cceperunt. codicillos introduxit. Nam, cum dece- 
deret in Africa, fcripftt codicillos teftamento confirmatos, quibus ab 
Augufto petiit per fidei-commiflum, ut faceret aliquid. Et, cum D. 
Auguftus voluntatem ejus impleffet, deinceps reliqui, ejus audoritatem 
fecuti, fidei-commifla praeftabant: et filia Lentuli legata, quae jure non 
debebat, folvit. Dicitur autem Auguftus convocafte fapientes viros, 


interque < 
quaeftlle, ; 
ufus diet 


audoritas maxima 


et 


Trebatium quoque, cujus tunc 
poflet recipi hoc, nec abfonans a juris ratione codicillorum 
et Trebatium fuafifte Augufto, quod diceret, utiliftimum 


neceflarium hoc civibus dfe, propter magnas et longas peregrinati 


poft'et 


quae apud 


fuiftent: ubi, ft quis teftamentum facere non 


amen codicillos polfet. Poft quae tempora 


Labeo 


dicillos feciftet, jam nemini dubium erat, quin codicilli jure optimo 


admitterentur. 

It is certain , that codicils 





Lucius Lentulus, by whofc means trufts became cftfti 
ufcd authority to be given 1 0 


frequent ufe before the reign of Auguftus 


the flrfl, wh 


fever a! codicils, which 


Ti 


codicils. IVhen l 
nfirmed by his teftar 


dying in Africa, he wrote 


guftus to perform fome particular 
-pled -with the reqiieft and 


and in thefe he requefted Au 


tl 


of the emperor's example , punctually performed 


ad in covfequence of a truft: the emperor com- 
ther per fens afterwards , being influenced by the 

which had been 


fts 


•d to their 1 


ftrichiefs of l 
vened upon t 


; r 


dl 


and the daughter of Lentulus pai 


debt 


'Inch 


occafon 


B ut > 
fages of 


reported , that Auguftus, having con- 
lave, and alfo Trebatius, whofe opi¬ 


nion was of the great eft authority, demanded , whether cedi tils could be admitted 


be of ft 


and 


r*' 

vV 


her they were not repugnant to the very reafon of th 


cn ? 


to 
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to which Trebatius anfwered, that codicils were not only moft cow 
necejfary on account of the great and long voyages, which the Romans 


hut moft 

:ere fre- 
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quently obliged to take, to the intent, that, where a man could not make a tejlament , 
he might bequeath his effects by codicil. And afterwards, when Labeo, a lawyer cf 
great eminence, difpofed of his own property by codicil, it was no longer a doubt, bm 
that codicils might be legally allowed . 

Codicillorum jus.] The word codicillus , or 
codicil, is a diminutive from codex , a book ; 
and denotes anyunfolemn laft will, in which no 
heir or executor is named. “ Codicilli didti 
“ funt parvi codices, id eft, tabellce ex codi- 
« cibus aut ligno. Itaque, quemadmodum 
“ teftamentum codex appellatur, 

“ Codice ftevo 

“ Haeredes vetat efle fuos, &c. Ju<v. Sat. io. 

<« quia teftamentum in codicibus tantum fcri- 
“ bebatur, five tabulis grandioribus, ita vo¬ 


luntas fuprema, minus folemnis aut plena, 
codicilli , et aliquando numero unitatis codi¬ 
cillus; propterca quod fcribi folita er;.t in co- 
dicillis, id eft, tabulis brevioribus et tetiuio- 
ribus, ita faclis, ut facile, quo cinque com- 
modum eflet, circumferri poll’ent. lleir.eccio 
autem judice, codicilli apud veteres funt e- 
piftolte, vel fcriptura; ad alios mift.e : quia 
ergo codicilli plerumque perfcribeb.mtui in 
forma epiftolarum, hinc et nomen rutin a- 
erunt.” Hnn. 
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Codicilli fieri pofifiunt vel ante , vel pofi tefiamentum, 

ab intefiato . 

§ I. Non tantum autem teftamento fadto poteft quis codiciiios fa- 
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codicil, but even an into fate may commit a trujl to others by adhil. 
codicil is antecedent to a tefiament, the codicil, according to Papinian, cannm ether- 
wife take effect, than by being cm farmed by the fubfequent tefi ament. Hat lie a. parens 
Severus and Antoninus have ly referipi declared, that a ill y, left in trujl 
in a codicil preceding a tefiament, may be demanded by the fidei-commiflary, if it ap¬ 
pears, that the t eft at or hath not receded from the intention, which he at fvfjl exp ref id 

in his codicil. 

Non tantum teftamentum ] “ It is granted of “ ment, and is to be performed as well a:, tlie 
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teftamento codicilli concidunt. 
intereft inter codicillos teftamento 


conixrmatos, quod 


teftamep- “ effent, cxcepta caufa hasreditatis: %t qus co- 

dicillis non confirraatis relidta funt, five ver- 
infirmato “ bis diredlis five precariis, debentur jure fi- 
Illud vero “ dei-commiffi. Sed non eft, quod de hii 

us •, cum enim confufa, nunc 

et fidei-commifiorum nature. 




«( 


amplius dica 
fit legatoru 


relida etiam direfto jure valent, veluti le- “ dubitandum non eft, quin legata, codicillis 
gata et libertates diredlo dat* ; perindeque “ etiam non confirmatis data dire&o, nunc va- 


teftamento 


it 


leant. 


*1 


Finn. 


Codicillis hcereditas direSlo dari non pot eft. 

§ II. Codicillis autem hsereditas neque dari, neque adimi, poteft; 
ne confundatur jus teftamentorum et codicillorum : et ideo nec exhae- 
redatio fcribi. Dire&o autem haereditas codicillis neque dari neque 
adimi poteft : nam per fidei-commiftum haereditas codicillis jure relin- 
quitur. Nec conditionem haeredi inftituto codicillis adjicere, neque 
fubftituere diredlo, quis poteft. 

§ 2. But an inheritance can neither be given nor taken away by codicil', left the 
different operations of t eft aments and codicils fhould be confounded: and of courfe an 

heir can not be difinherited by codicil. - But, altho * an inheritance can neither be 

given nor taken away by codicil, in direct terms, yet it may be legally left from the 
heir in a codicil by means of a truft or fidei-commiffum. But no man is allowed to 
impofe a condition upon his heir by codicil, nor to fubftitute direftly. 


Codicillis autem hcereditas.] Groenewegen, 
in his book of abrogated laws, fays, that the 
dillindions between teftaments and codicils 
have now ceafed to be obferved almoft every 
where. Eandem enim ordinationis folemnitatem 
requirunt, atque ita fuprema liollandiee curia cen¬ 
tal t ; et confufis eorum nominibus hccredi inftitutio- 
nem ad fubjiantiam tcjlamenti neccffanam ejje negant 
pragrnatici ; hinc quoque codicillis hcereditatem directo 
dari et adimi, adeoque et exharedationem fcribi, mo - 

ribus noftris nil ‘•retat. Groenew. de 11 . abr. in 

Inft. z. t. 21. 

In England the appointment of an executor 
makes the only difference between a teftament 
and a codicil; and this difference is little more 
than nominal; for whatever may be done by 
the one, may be alfo done by the other; fo 
that a condition may be impofed, an ell ate may 


be given, or an heir difinherited, as well by 
codicil as by teftament; and even lands may 
be difpofed of by a codicil, if it is figned by 
the deceafed, and attefted by three witneffes in 
his prefence, tho’ the deceafed left no tefta¬ 
ment, (for a codicil, in it’s true fenfe, denotes 
any teftamentary fchedule, and may ftand fingly, 
without relation to any other paper;) and, even 
where there is a teftament, difpofing of real 
eftate, that teftament may be altered or revoked 
by a codicil properly executed. And, where 
perfonal eftate only is bequeathed, the fame de¬ 
gree of proof, (and it has already been faid 
what degree of proof is fuflicient,) w ill eftablifh 
either a teftament or a codicil; and the one may 
revoke or confirm the other, either w holly or 
in part, according to it’s reipeftive contents. 


De numero et folemnitate . 

§ III. Codicillos autem etiam plures quis facere poteft : et nullam 
folemnitatem ordinationis defiderant. 



Null am fol tern.] When it is faid, that 
no folemni-y is reovired in making a codicil, 

• * J* o 1 

the compilers of the inftitutions muft be under- 
ftood to mean no extraordinary folemnity, as 


that of bringing feven witneffes to fubferibe it, 

as in cafe of a teilament: for it is neceffary by 

the civil law, that a codicil fhould be fupported 

by five witneffes; [Cod. 6. t. 36. /. 8.] which is 

the 
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the ordinary number required to atteft feveral teftament, and the fame number is alfo re- 
other tranfaftions. [Cod. 4. /. 20. /. 18.] But, in quired to a codicil; but, if either a tefta- 
England, there is in this refpeft no diftinftion ment, or a codicil, contains a devife of a real 
between a teftament and a codicil; for either eftate, three witnefles are indifpenfably necef- 
may be fupported by an equal number of wit- fary by aft of parliament, vid. 29. Car. 2. cap. 3. 
neftes; —— two are regularly required to a 
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De hsereditatibus, quas ab inteftato de- 

feruntur. 


D.xxxviii.T. 16. Gvi. T*55et58. Nov. 118. 



I Ntestatus decedit, qui aut omnino teftamentum non fecit, aut non 

jure fecit; aut id, quod fecerat, ruptum irritumve fadlum eft; aut fi 
ex eo nemo haeres extiterit. 


Every perfon is /aid to die inteflate , who hath either not made a tejlament ; or , 
if he has made one , hath neglected to ufe the folemnities prefcribed by law. A man 
is alfo /aid to die intejlate , if his tejlament , alt ho * rightly made y is either cancelled 
or rendered void ; or if no one will take upon hmfelf the heirfmp by virtue of the 
tejlament. 

Primus ordo fuccedentium ab inteftato . 

§ I. Inteftatorum autem haereditates ex lege duodecim tabularum pri- 
mum ad fuos haeredes pertinent. 

§ i, The inheritances of intejlates , according to the law of the twelve tables^ 
belong primarily to the fui haeredes; i. e. to the proper or domejtic heirs of fuch in- 
tefiates. 

Ex lege duodecim tabularum.] This law of the 12 tables is not extant. 


^ui funt fui hceredes . 

§ II. Sui autem haeredes exiftimantur, (ut fupra diximus,) qui in potef- 
tate morientis fuerint; veluti filius filiave, nepos neptifve ex filio, pro- 
nepos proneptifve ex nepote, ex filio nato prognatus prognatave : nec in- 

A terefl 



tereft, utrum naturales Tint liberi, an adoptivi. Quibus connumcrari ne 
teffe eft etiam eos, qui ex legitimis quidem nuptik vel mammoniis non 

funt progeniti, curiis tamen civitatum dati, fecundum Divalium conftitu- 
tionum, quse fuper his pofita funt, tenorem, ha:redum fuorum jura nan- 
cifcuntur : nec non eos, quos noftrae. amplexae funt conftitutiones, per 
quas juftimus, ii quis mulierem in fuo contubernio copulaverit, non 
ab initio affedione marital*, earn tamen, eum qua poterat habere conju- 
gium, et ex ea libenos fuftulerit, poftea vero, affedione proeedente, etiam 
nuptialia inftrumenta cum ea fecerit, et filios vel filias habuerit, non lb- 
lum eos liberos, qui poft dotem edki funt, juftos et in poteftate patris 
elfe; fed etiam anteriores, qui et iis, qui poftea nati funt, occafionem le- 
gitimi nominis praeftiterunt. Quod obtinere cenfuimus, etli non proge¬ 
niti fiierint poft dotale inftrumentum confedum liberi, vel etiam nati ab 
hac luce fuerint fubtradi. Ita demum tamen nepos neptifve, pronepos 
proneptifve, fuorum haeredum numero funt, ft prsecedens perfona defierit 
in poteftate parentis elfe, five morte id acciderit, five alia ratione, veluti 
emancipatione. Nam, fi per id tempus, quo quis moiitur, fUius in potef¬ 
tate ejus lit, nepos ex eo fuus haeres efie non poteft : idque et in caete- 
ris liberorum perfonis didum intelligimus. Pofthumi quoque, qui, li vi¬ 
vo patre nati elfent, in poteftate ejus futuri forent, fui haeredes lunt. 


§ 2. And, as we have cbferved before, thofe are efteemed fui haeredes or proper 
heirs, who, at the time of the death of thedeceafed, were under his power: as a fon 
or a daughter, a grand fan or a grand-daughter by a fon, a great-grandfon or great- 
grand-daughter by a grandfon of a fon, &c. —— neither is it material, whether 
thefe children are natural or adopted. But, in the number of natural children, we 
rnufi reckon thofe, who, alt ho they were not born in lawful wedlock, are never- 
thelefs, according to the tenor of the imperial confutations, intituled to the rights 
of proper heirs, ly being admited into the order of Decuricns. We mufl alfo add 
thofe perfons, who are comprized within our own confutations, by which it is or¬ 
dained, that, if any perfon, without intending matrimony, pall keep a woman, with 
whom he is not prohibited to marry, and have children by her, and pall afterwards, 
thro * the dictates of affection, marry that woman, and have other children by her, fons 
or daughters , then not only thefe latter children, born after the celebration of marriage, 
pall be legitimate and in the power of their father, tut alfo the former , who gave 
occafion to the legitimacy of thofe , who were born afterwards. And we have thought 
it expedient, that this law pall alfo obtain in regard to the children born before 
marriage, altho * the children, born fubfequent to it, are dead or even ah ho' there 
never were any children fubfequent to the marriage. But a grandfon cr grand¬ 
daughter, a great-grandfon or great grand-daughter, is not reckoned in the number 
cf proper heirs , unlefs 'the per Jon preceding them in degree hath ceafed to be under 
paternal power, either by death cr feme other means, as by emancipation : for, if 
a fon, when his father died, was under the power cf his father, the grandfon can 
by no means be the proper or domeflic heir of his grandfather ; and, by a parity of 
reafoning, this rule is underflood to take place in relation to all defeendents in the 
right line. But all poflhumous children, who would have been under the 
power of their father, if they had been born in his life-time, are efieemed fui he redes, 
or proper heirs. Naturales 
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Naturales finfc] The word natural here fig- Divalium conttitutionum.] vid. Ccd.$. t. 27, 
nifies legitimate; in which fenfe it is always //. 3,4. Nov. 89. cap, 2. 
ufed, when oppofed to the term adopted, Noftrae amplexae funt conftitutiones.] vid. 

Cod, 5. /. 27. //. io, 11. 


^uomodo fui haeredes fiunt . 

§ III. Sui autem hseredes fiunt etiam ignorantes, et, licet furiofi Tint, 
hasredes pofiiint exiftere: quia, quibus ex caufis ignorantibus nobis acqui- 
ritur, ex his caufis et furiofis acquiri poteft. Et ftatim a morte parentis 
quafi continuatur dominium; et ideo nec tutoris audtoritate opus eft pu¬ 
pil lis, cum etiam ignorantibus acquiratur fuis haeredibus hasreditas: nec 
curatoris aftenfu acquiritur furiofo, fed ipfo jure. 

§ 3. Perfons may become fui haeredes, or proper heirs , without their knowledge^ 
and even altho' they are difordered in their fenfes: for , as inheritances may be 
acquired without our knowledge , it is a conference , that they may alfo be acquired 
by perfons deprived of their underjlanding. And here obferve, that the dominion 
cf an inheritance is continued in the heir from the very infant of the death of his 
anceftor , and that the authority cf a Tutor is not necejfary to inable a pupil to inherit , 
becaufe inheritances may be acquired by proper heirs , without their knowledge: nei¬ 
ther does a difordered per fan inherit by the ajfent of his curator , but by operation 
of law. 

A morte parentum.] Perfons are faid to be life-time of his parent, the co-heir or partener 
fui ha redes, or proper heirs, quod non alisnarum with that parent in his po/Tcflions ; fo that a 
fedfuarum. Jive prepriarum, quodammodo rerum ha- fon, who is a proper heir, does not acquire a 
redes ej)e videantur. i. e. becaufe they feem to be new property at the death of his father, but on- 
the heirs of their own property, and not the ly poifeffes in a fuller manner what was before 
heirs of another’s: for a proper heir is, in the vetted in him. Finny, b. t. 


De filio , poft mortem patris , ab hoftibus reverfo. 

§ IV. Interdum autem, licet in poteftate parentis mortis tempore fuus 
haeres non fuerit, tamen fuus hxres parenti efficitur: veiuti ft ab hofti- 
bus quis reverfus fuerit poft mortem patris fui: jus enim poftliminii hoc 

facit. 



return. 


De memoria patris damnata ob crimen perduellionis . 

§ V. Per contrarium autem hoc evenit, ut, licet quis in familia de- 
fun&i fit mortis tempore, tamen fuus hasres non fiat; veiuti fi poft mor¬ 
tem fuam pater judicatus fuerit perduellionis reus, ac per hoc memoria 
ejus damnata fuerit. Suum enim haeredem habere non poteft, cum filcus 
ei fuccedat: fed poteft dici, ipfo quidem jure fuum haeredem efle, fed 

definere. 

§ 5. On the contrary , it may happen , that a child , who at the time cf the death 
of his Parent , was under his power , fhall not be his proper heir: as when a parent , 

A 2 after 
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after bis deceafe , is adjudged to have been guilty of lefe majefty , by which crime bis 
memory is rendered infamous •, for a criminal of this fort can have no proper heir , 
inafmuch as ail his poffejftons are forfeited to the treafury. But a fen, in this cafe, 
may ftriflly be Jaid to have been the proper heir of his father , and afterwards to 
have ceajed to be fo. 


De divtjione hcereditatis viter fuos hceredes. 

§ VI. Cum filius filiave et ex altero filio nepos neptifve exiftunt, pariter 
ad haereditatem avi vocantur, nec, qui gradu proximior eft, ulteriorem 
excludit. iEquum enim efte videtur, nepotes neptefre in patris fui lo¬ 
cum fuccedere. Pari ratione et ft nepos neptifve fit ex filio, et ex nepo- 
te pronepos proneptifve, fimul vocantur. Et, quia placuit, nepptes nep- 
tefve, item pronepotes proneptefve, in parentis fui locum fuccecjere, con¬ 
veniens efte vifum eft, non in capita, fed in ftirpes, hsereditatem dividi; 
ut filius partem dimidiam haereditatis habeat, et ex altero filio duo plu- 
refve nepotes alteram dimidiam. Item, ft ex duobus filiis nepotes nep- 
tefve exiftant, ex altero unus aut duo forte, ex altero tres aut quatuor, 
ad unum aut duos dimidia pars pertineat, ad tres vel quatuor altera di- 
midia. 


§ 6 . When there is a [on or a daughter , and agrandfon or grand-daughter by ano¬ 
ther fin , they are called equally to the inheritance of their parents ; nor does the 
near eft exclude the more remote: for it appears juft , that grand fins and granddaugh¬ 
ters Jhould fucceed in the place of their father. And , by the fame reafining , if there 
is a grandfon or grand daughter by a fin , and a great grandfin or great grand¬ 
daughter by a grandfin , they ought all to be called to the inheritance. And , inas 
much as it hath been efteemed right , that grandfins and grand-daughters , great- 
gran dfc ns and great gi a id daughters , Jhould fucceed in the place of their parent , it 
feemed convenient, that inheritances fhculd not be divided into capita, but into ftirpes: 
fi that , where there is a fin and grand-children by another fin, the fin poffeffes half the 
inheritance , and the grand-children , however numerous , are intituled only to the other 
half ,, as the reprejentatives of their father. And in like manner , where there are 
grand-children by two fins, the one fin leaving one or two children , and the other 
three or four , the inheritance muft be equally divided , half belonging to the ftngle 
grand child , or the two grand-children ly the one fin , ana half to the three or four 
grand children by the other fin. 


Item ex duobus filiis.] By the civil law, re- 
prefentation takes place in infinitum in the light 
line defending, and therefore it follows, ac¬ 
cording to that law, that, when any perfon dies, 
leaving grand-children by Tons or daughters, 
who died in his life-time, fuch grand-children, 
tho’ equal in degree and unequal in their num¬ 
ber in regard to their refpedtive docks, will di¬ 
vide the edate of their grand father per ftirpes, 
i.e. according to their flocks : for example, if 
A dies worth nine hundred aurei, and inteflate, 
leaving only grand-children by three fons, al¬ 
ready aead, to wit, three grand-children by one 
fon, five by another, and fix by another, then 
each of thefe claffes of grand-children would be 


intituled to a third, that is, to three hundred 
aunt, no regard being paid to that clafs, in 
which there were mod perfons. In hoc cafu, 
(fays Vinnius,) maxime confpicua efi <zis repretfen- 
tat ion is ; licet enim cn.nes hie pari gradu finl, ut 
pr-prio finguli jure fuccedere pc, fie 'lideantur, inmen 
pfiquam fiemel placuit , nepotes in locum patris Jui de¬ 
mo/ tui, ail an e ratione exuti ju-e fui ben eds, jucce- 
derc, non debuit hoc jus ex accident 's aliquo <variant, 
puta ut joli nepotes ex drie>fis filiis et numero irur- 
qua’es, ceu pauciores cum plunbus ex bac a:cl ilia 
fiirpe concur rentes, in capita beer edit at em di-vide rent . 
Cod. 6. t. 55. /. 2. fin are fic is umvcrjum re lie 

definianus , defan dentes ex maj'cuis ornnes, qui fiunt 
dfaerjarum Jihpium, quautumasis tjij'dan ornnes gra¬ 
des, 
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Jus, inftirpts, non in capita, fuccedere. But, in 
England, altho’ reprefentation may alfo be faid 
to extend in infinitum in the right line defcend- 
ing, yet this I apprehend muft be underftood 
to be in thofe cafes only, where reprefenta- 
tion is abfolutely necegary to prevent the 
exclufion of grand-children, great-grand¬ 
children, (sfc. For example therefore, if 77 - 
tius dies leaving a fon, and D, E, F, his 
grand-children by another fon, who died be¬ 
fore Titius, then the furviving fon would take 
one moity, and the grand-children D, E, F, 
would take the other, as the reprefentatives of 
their deceafed father: for in this cafe reprefen¬ 
tation would be necejjary ; becaufe, if reprefen- 


Tit. I. 

tation was not allowed, the grand children of 
Titius , being in a more remote degree, than his 
fon, would be totally excluded ; which would 
be highly unjuft. But, if Titius dies, and leaves 
only grand-children by two fons, already dead, 
e. g . three grand-children by one fon, and fix 
by the other, then reprefentation would not 
only not be neceflary, (as all perfons are in 
the fame degree, fo that none of them can be 
excluded;) but it would occafion a very une¬ 
qual diftribution of the effe&s; namely, of on¬ 
ly half the eftate to fix of the grand-children, 
and of half to the other three, which does not 
feem agreeable either to the fenfe, or even the 
words of theftatute. See 22, 23, Car.z. cap. 10. 


£%uo tempore fuitas fpeSlatur . 

§ VII. Cum autem qusritur, an quis funs haeres exiftere polfit, eo 
tempore quaerendum eft, quo certum eft, aliquem fine teftamento deceftif- 
fe : quod accidit et deftituto teftamento. Hac ratione, fi filius exhaereda- 
tus fuerit et extraneus haeres inftitutus, et, filio mortuo, poftea certum fiie- 
rit, haeredem inftitutum ex teftamento non fieri haeredem, aut quia no- 
luit efTe haeres, aut quia non potuit, nepos avo fuus haeres exiftet: quia, 
quo tempore certum eft, inteftatum decefiifle patrem-familias, folus inve- 
nitur nepos: et hoc certum eft. 



7. Whenever it is demanded, whether any per ft 


proper heir, we muft 


inquire at what time it was 


that the deceafed died without a left an, 


and 


if his t eft ament is relinquiftoed, 


Tbus 




faid to die without a teftament, 

difinherited and a fir anger is inftituted heir, and, after the death of the fon 

r bccatij\ 
he gr 


becomes certain , that the inftituted heir was not in fail the he 
he was unwilling, or unable, to accej t the inheritance, in thi 


eith 



ft the deceafed becomes 


the 


proper k 



his grandf 


V 



time, when it was certain, that the deceafed died inteftate, there 
nit the grandchild •, and this is evident. 


at 

her l 


nd- 

the 


De nato pofl mortem 



vet a 


dopt 


d ftlto emancipate) 



VIII. Et, licet poll mortem avi natus fit, tamen avo vivo conceptus, 
mortuo patre ejus, pofteaque deferto avi teftamento, luus haeres elficitur. 
Plane, fi et conceptus et natus fuerit poll mortem avi, mortuo patre fuo, de- 
fertoque poftea avi teftamento, fuus haeres avo non exiftet ; quia nullo 
jure cognationis patrem fui patris attigit: fed nec ille eft inter liberos avi, 


quern filius emancipate adoptavit. Hi autem, cum non fint fui,(q 
ad haereditatem,) liberi, neque bonoruni poftellionempetere pofiui 


quail 


proximi 


Haec de fuis haeredibus 



8. And altho ’ a child is born after the death of his grandfather, yet, if l 


ed in the life 


of his grandfather^ he will 


ath of his fatL 


after his grandfathers teftament is deferted by the inftituted heir, become the proper 


of his grandf all 
grandfather, j'u 


But, if a child is l oth conceived and born after the death of his 

Id, altho his father fkotild die ami the t eft ament of bis grand¬ 
father 
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father be deferted , could not become the proper heir of his grandfather ; becaufe he 
was never allied to bis grandfather by any tye of cognation. Neither is be , whom 
an emancipated fin hath adopted , to be reckoned in any refptft among the children 
of his adoptive father s father. So that the adopted children of an emancipated fin 
can neither become the proper heirs of their father's father in regard to the inheri¬ 
tance, nor demand the pojfeffion of goods , as next of kin. This is what we have 
thought it expedient to obferve concerning proper heirs. 


it 


«i 


it 


«c 


<c 


<i 


<c 


Plane ft et conceptus et natus.] “ Sunt, qui 
velint hunc nepotem, etfi ad hacreditatem avi 
jure fuo non veniat, poffe nihilominus jure 
paterno earn adipifci: etenimcertum eft, libe- 
ros parentum hacreditatem, quantumvis non ac- 
quifitam, ad liberos fuos tranfmittere. Cod. 


6. /. 51. /.I. fed. 5. 


Cod. 6. /. 52. /. 1. ” 


Filius porro in propolita fa&i fpecie, ft adhuc 


“ viveret, poffet patris haereditatem acquirere } 
“ fic igitur ad filium fuum pofthumum, etfi poft 
“ avi mortem conceptum, haereditatem ejus 
“ tranfmittere poffe putant. Pi/eus nepoti huic, 
“ per Novellam 118, fuccurfum effe cenfet, ut 
“ fuo jure avo fuccedere poffit; et hoc quidem 
“ fuadet aequitas; fed non favent fatis perfpicue 
“ verba legum.” Doujacius. 



De liberis ema?icipatis 

IX. Emancipati autem liberi jure civili nihil juris habent 


enim fui haeredes 


lo alio jure per legem duodecim tabularum 


: neque 

qui in poteffate morientis effe defierunt, neque ul- 


Sed praetor 


aequitate motus, dat eis bonorum poffe ffionem unde liberi , perinde 
ac fi in poteftate parentis tempore mortis fuiffent ; live foli lint, five cum 
fuis haeredibus concurrant. Itaque, duobus liberis exiffentibus, emancipa¬ 
te uno, et eo, qui tempore mortis in poteffate fuerit, fane quidem is, qui 
in poteffate fuit, folus jure civili haeres eft, et folus fuus haeres: fed, cum 
emancipatus, bcnelicio praetoris, in partem admittitur, evenit, ut fuus hae- 
res pro parte haeres fiat. 

9. Emancipated children by the civil law have no right to the inheritances of 
parents: for thqfe are not proper heirs , who have ceafid to be under the power 



cf their parent deceafed , before his death 
other right according to the law of the fzvelve tab 


hey called to inherit by any 
But the greater, induced by 


beri, as fully 


equity, grants them the poffrffon of goods, by the ed if beginning , unde Ii- 


ey had been under power at the time of the death of their pa 


rent 


pra t or gt 


tl 


w 


bother they 


ol 


mixed with others , 


ho are proper 


therefore, when there are two jens, the one emancipated 


and the other under power at the tune cf his father's death, the latter 


law. 


hei r 


uy 


a 


bv the indulgence of the ft 
comes the heir only cf his 1 


alone the proper heir : hit, when the emancipated / 


A 


the proper heir b 


Si emancipatus fe dederit in adoptionem . 

§ X. At hi, qui emancipati a parente in adoptionem fe dederunt, non 
admittuntur ad bona naturaiis patris quafi liberi, li modo, cum is morere- 
tur, in adoptiva familia fuerint: 11am vivo eo emancipati ab adoptivo patre 
perinde admittuntur ad bona naturaiis patris, ac li emancipati ab ipfo ef- 
fent, nec unquam in adoptiva familia fuiffent: et convenienter, quod ad 
adoptivum patrem pertinet, extraneorum loco effe incipiunt. Poll mortem 

vero 
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vcro naturalis patris emancipati ab adoptivo patre, et, quantum ad hunc 
adoptivum pattern pertinet, seque extraneorum loco fiunt, et, quantum ad 
naturalis patris bona pertinet, nihilo magis liberorum gradum nancifcun- 
tur. Quod ideo lie placuit, quia iniquum erat, effe in poteftate patris ad- 
optivi, ad quos bona naturalis patris pertineant, utrum ad liberos ejus, an 
ad agnatos. 

§ 10. But thofe, who after emancipation have given themfelves in adoption , are 
not admited, as children , to the pcffejfion of the effects of their natural father, if 
at the time of his death, they were in the adoptive family. But, if in the life-time 
of their natural father they were emancipated by their adoptive father, they are then 
admit cd by the greet or to take the goods of their natural father, as if they had been 
emancipated by him, and had never entered into the family cf the adopter: and 
confequently, in regard to their adoptive father, they are looked upon as mere 
grangers. But thofe, who are emancipated by their adoptive father, after the death 
of their natural father, are ueverthelefs reputed grangers to their adoptive father *, 
and, in regard to the inheritance of their natural father, they are not at all the 
more intituled to reaffume the rank cf children. Thefe rules of law have been ejla- 
blijhed, inafmttch as it was unjufl, that it fcould be in the power cf an adaptor to 
determine at bis pleafure , to whom the inheritance of a natural father Jhould apper - 
tain, whether to his children, or to his agnates. 

Ad liberos, an ad agnatos ] For the arro- fon of the deceafed, the arrogator might exclude 
gator, by retaining under his power the eman- the agnatt; fo that thus the right of inheritance 
cipated fon of the deceafed, might make room would depend upon the will and pleafure of a 
for the agnati of the deceafed; or, by emanci- llranger, which the law would not permit, 
pating his arrogated fon, who was the natural 


Collatio jiliorum naturalium et adopt 

XI. Minus ergo juris habent adoptivi filii, quam 


que naturales, emancipati beneficio protons, gradum liberorum 



nam- 


jure civili perdant. Adoptivi vero emancipati et jure civili perdunt gra 


dum liberorum, et a praetore non adm 
jura civilis ratio perimere non poteff 


poffunt definere filii fil 


rede. Naturalia 
quia delinunt fui h^eredes elle 

eman- 


nepotes nepteive elle. Adopt 


cipati extraneorum loco mcip 


effe 


quia jus nomenque filii filiaeve 


quod per adoptionem confecuti funt, alia civili ratione, id eff, emancipa 
tione, perdunt. 



11 . 


Adopted children have therefore fewer rights and privileges, tie 


ral children 



cl 


of 


adopted 


by the l tl d U Igence of lhe pr 
•hildren, when emancipated , 


! alter emancipation, retain the rank 
alt ho they lop it by the civil law : b 
'?c rank cf children by the civil law , and 


fon 


denied admitance into the rank of children by the pra 

:y can by no means deflroy natural 


and 



children can not ceate to be foils and daughters, grand fon s and gran d-d atigl 


and thus natural 

' ers . al¬ 


lied tbev may ceaje to be p 


were cm a in 


'. -! U 

t Li V 


a 


f»> 


but adorted 

/ 


f f 


d 


emanci p 










v 
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t ■ 


t 




civil right cf adoption, may be deflroy cd by another civil rig l 


namely , by emancipation. 



XII 
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De bonorutn pojfejjione contra tabulas . 

§ XII. Eadem haec oblervantur et in ea bonorum poflefllone, quam 

contra tabulas teftamenti parentis liberis prseteritis, id eft, neque hasredi- 
bus inftitutis, neque, ut oportet, exhaeredatis, praetor pollicetur. Nam 
eos quidem, qui in poteftate mortis tempore fuerint, et emancipates, vo- 
cat praetor ad eandem bonorum pofleftionem; eos vero, qui in adoptiva 
familia fuerint per hoc tempus, quo naturalis parens moreretur, repellit. 
Item adoptivos liberos, emancipatos ab adoptivo patre, ficut nec ab intefta- 
to, ita longe minus contra tabulas teftamenti, ad bona ejus admittit: quia 
definunt in numero liberorum ejus efle. 

§ 12. The fame rules are obferved in regard to that pojfejfion of goods, which the 
praetor, contrary to the tejlament of the parent, grants to the children, who are not 
mentioned in the tejlament, that is, to fuch, who are neither infiituted heirs, nor 
properly difmherited. For the praetor calls thofe, who were under power at the time 
of the death of their parents, and thofe alfo, who are emancipated, to the fame pof- 
fejfton of goods: but he repels thofe, who were in an adoptive family at the time of 
the deceafe of their natural parents. And, as the praetor admits not thfe adopted chil¬ 
dren, who have been emancipated by their adoptive father, to fucceed him ab intefta- 
to, much lefs therefore does the praetor admit fuch children to pojfefs the goods of their 
adoptive father contrary to his tejlament ; for , by virtue of the emancipation , they 
ceafe to be in the number of his children. 


Unde cognat i. 

XIII. Admonendi tamen fumus, eos, qui in aliena familia funt 
quive poft mortem naturalis parentis ab adoptivo patre emancipati fuerint 
inteftato parente naturali mortuo, licet ea parte edidi, qua liberi ad bo¬ 



norum 


pofTefli 


admittantur 


tamen parte 


fcilicet, qua cognati defundi vocantur. Ex qua ita admittuntur, li neque 
fui hx redes liberi, neque emancipati obftent, neque agnatus quidem 


interveniat. Ante enim praetor liberos 
emancipatos, deinde legitimos haeredes, 


tarn luos haeredes quam 


proximos 



3 


m 



tree fc 


• 1 


v 


that, alt ho 9 th 


tv 


lop 


have been emancipated by their adoptive father, after the deceaj 


of their natural father, dying intejlate, are net admitcd by that part of the edit 7 , 

Inch children are called to the pojl'eff: on of goods, yet they are admited by ano- 


l 


part, by 


be cognates if tie deceajed are called to the pofjijfion cf 


e fells, 
when there 


But, by this laf-named part of it 


tin 


ly called 


is 


oppcjition from pro pc 


agnates, 


pridor firjl calls tie proper heirs with the emancipated 
and laftly the neareji cognates. 


emancipated children, or agnates 


then the 


Emcndatio juris antiqui, De adopt ivis, 

XIV. Sed ea omnia antiquitati placuerunt: aliquam autem emenda- 

; expolui- 

mus, 


noftra conftitutione acceperunt, quam fuper iis perfoni 
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mus, quse a patribus fuis naturalibus in adoptionem aliis dantur: inve- 
nimus etenim nonnullos cafus, in quibus filii et naturalium fucceffionem 
propter adoptionem amittebant, et, adoptione facile per emancipationem 
ioluta, ad neutrius patris fucceffionem vocabantur. Hoc, folito more, cor- 
rigentes, conftitutionem fcripfimus, per quam deiinimus, quando parens 
naturalis fiiium fuum adoptandum alii dederit, integra omnia jura ita fer- 
vari, atque fi in patris naturalis poteftate permanfilfet, nec penitus adop- 
tio fuilfet fubfecuta; nifi in hoc tantummodo cafu, ut poffit ab inteftato 
ad patris adoptivi venire fucceffionem. Teftamento autem ab eo fado, 
neque jure civili, neque praetorio, ex hasreditate ejus aliquid perfequi po- 
teft, neque contra tabulas bonorum poffeflione agnita, neque inofficiofi 
querela inftituta; cum nec necellitas patri adoptivo imponatur, vel haire- 
dem eum inftituere, vel exhsredem facere, utpote nullo vinculo naturali 
copulatum: neque fi ex Sabiniano fenatus-confulto ex tribus maribus fue- 
rit adoptatus: nam, et in ejufmodi cafu, neque quarta ei fervatur, neque 
ulla adio ad ejus perfecutionem ei com petit. Noftra autem eonftitutione 
exceptus eft is, quern parens naturalis adoptandum fufceperit. Utroque e- 
nim jure, tarn naturali quam legitimo, in hanc perfonam con cur rente, 
priftina jura tali adoptioni fervamus; quemadmodum fi pater-familias fefe 
dederit arrogandum: quse fpecialiter et fingulatim ex pnefatae conftitutio- 
nis tenore poflunt colligi. 

§ 14. Tfbefe were the rules of law, which formerly obtained \ but they lave re¬ 
ceived feme emendation from the corfeitution , which we prcmulged, relating to thofee 
per fens, who are given in adoption by their natural parents: for we have found 
frequent in/lances of fens, who by adoption have loft their fuccejfon to their natural 
parents, and who, by the eafe with which adoption is dijfolved by emancipation, 
have alfo loft the right of fuccecding to their adoptive parents. IVe therefore, cor¬ 
recting as ufual whatever is amifs , have enabled a confutation, by which it is 
decreed, that, when a natural father hath given his fen in adoption, all the rights 
of fetch fen fhall neverthclefs be preferved intire, in the fame manner, as if he had 
jlill remained under the power of his natural father, and there had been no adop¬ 
tion \ except only, that the perfen adopted may fucceed to his adoptor, if he dies in- 
teflate. And it is alfo enabled, that, if the adoptor makes a t eft ament and omits 
the name of his adopted fen, fetch fen can neither by the civil nor the praetorian law 
obtain any part of the inheritance, whether he demands the poffcffnn of the effebls 
contra tabulas teftamenti, (contrary to the letter of the tefeament,) or prefers a 
complaint, alleging, that the tefeament is inofficious: for an adoptor is under no 
obligation either to infeitute, or difenherit, his adopted fen, inafmuch as there fub- 
ffls not between them any natural tye or relation. And we have farther decreed, 
that no adopted perfen fhall receive any benefit from the Sabinian fenatus-conful- 
tum, by being one of three f ms: for in this cafe he fhall neither obtain the fourth 
part of bis adoptive father's effebls, nor be intituled to any aftion upon that account. 
But all thofe, who are adopted by their natural parents, i. e. by a grand father or 
great-grandfather, &c. are excepted in our conflitution: for, inafmuch as fetch perfons 
are united together by the concurrence both of natural and civil rights, we have 

thought proper to retain the old law in relation to thofe adoptions \ in the fame man- 

B ner, 
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ner, as when the father of a family hath given himfelf in arrogation. But all , 
which we have here obferved , may be collected from the tenor of the above-mentioned 
eonjlitution. 

Conftitntionem fcripfimns.] viJ. Cod. 8. /. 48. “ riot liberis maribni adoptaflet, quartum par- 
/. 10. De adopt ionibus. “ tem ei bonorum fuorum relinqucre cogeretur; 

Ex Sabiniaoo fenatus-confulto J M Quo fena- ** ficut ex conftitutione Antonini Pii quarta 
** tos eonfulto, quantum ex hoc loco conjicere “ relinquenda eft arrogate impuberi.” wd. 
“ eft, cautum fuit, ut, qui unum e tribus alte- Virtu. 

De defcendentibus ex foe minis. 

§ XV. Item vetuftas, e x mafculis progenitos plus diligens, folos nepo- 
tes vel neptes, qui qflasve ex virili fexu defcendunt, ad fuorum vocabat 
fucceflionem, et jure agnatorum eos anteponebat: nepotes autem, qui ex 
filiabus nati funt, et pronepotes, qui ex neptibus, cognatorum loco con- 
numerans, poft agnatorum lineam eos vocabat, tarn in avi vel proavi ma¬ 
te rni, quam in aviae vel proaviae, five paternae live maternae, fucceflionem- 
Divi autem principes non pafli funt talem contra naturam injuriam fine 
competenti emendatione relinquere : fed, cum nepotis et pronepotis no¬ 
men commune fit utrifque, tam qui ex mafculis, quam qui ex fceminis 
defcendunt, ideo eundem gradum et ordinem fucceffionis eis donaverunt. 
Sed, ut amplius aliquid fit eis, qui non folum naturae, fed etiam veteris 
juris, fuffragiis muniuntur, portionem nepotum vel neptum, vel deinceps* 
(de quibus fupra diximus) paulo minuendam eflfe exiftimaverunt j ut mi¬ 
nus tertia parte acciperent, quam mater eorum, vel avia, fuerat acceptu- 
ra, vel pater eorum vel avus, paternus five maternus, quando 1 aemi n a mor- 
tua fit, cujus de haereditate agitur: iifque, licet foli fint, adeuntibus, agna- 
tos minime vocabant. Et, quemadmodum lex duodecim tabularum, filio 
mortuo, nepotes vel neptes, pronepotes vel proneptes, in locum patris lui 
ad fucceflionem avi fui vocat: ita et principalis difpolitio in locum ma- 
trrs fuae vel aviae eos, cum jam defignata partis tertke diminutione, vocat. 
Sed nos, cum adhuc dubitatio maneret inter agnatos et memoratos nepo¬ 
tes, quartam partem fubftantiae defun&i agnatis fibi vindicantibus ex cu- 
juldam conftitutionis audtoritate, memoratam quidem conftitutionem a 
noftro codice fegregavimus, neque inferi earn ex Theodofiano codice in eo 
conceflimus. Noftra autem conftitutione promulgata, toti juri ejus dero- 
gatum eft: et fanximus, talibus nepotibus ex filia, vel pronepotibus ex 
nepte, vel deinceps fuperftitibus, adgnatos nullam partem mortui fuccef¬ 
fionis fibi vindicare : ne hi, qui ex tranfverfa linea veniunt, potiores his 
habeantur, qui re&o jure defcendunt. Quam conftitutionem noftram 
obtinere fecundum fui vigorem et tempora et nunc fancimus: ita tamen 
•ut, quemadmodum inter filios et nepotes ex filio antiquitas ftatuit, non in 
capita, fed in ftirpes, dividi hgereditatem, fimiliter nos, inter filios et nepo¬ 
tes ex filia, diftributionem fieri jubeamus, vel inter omnes nepotes et nep¬ 
tes, et inter pronepotes vel proneptes, et alias deinceps perfonas; ut utra- 
que progenies matris vel patris, avia: vel avi, portionem fine ulla diminu¬ 
tione 
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done confequatur: ut, ii forte unus vd duo ex una parte, ex altera tees 
aut quatuor, extent, unus aut duo dimidiam, alteri tres aut quatuor alte¬ 
ram dimidiam, hsereditatis habeant. 

§ 15. The emitent law, foewing moft favor to dependents from males, called thofe 


§15. The emitent law, foewing moft favor to dependents from males, called thofe 
grand children only, who were fo depended, to the fucceffion as proper heirs, and pre- 
fered them by the right of agnation: for the old law, reputing the grand-children horn 
of daughters, and the great-grand-children horn of grand-daughters, to he cognates, 
prohibited fuch children from fttcceeding to their grand-father and great-grandfather, 
maternal or paternal, *till after the line of agnati was exbaufted. But the emperors Ya- 
Jentinian, Theodofius, and Arcadius, would not fitffer fuch a violence againft nature 
to continue in practice ; and, inafmuch as the name of grandchild and great-grand-child 
is undoubtedly common, as well to dependents by females, as to dependents by males, they 
therefore granted an equal right of fucceffion to dependents from males and dependents 


from females. But, to the end, that thofe perfons, who have been favored by nature, as 
well as by the fuffrage of antiquity, might enjoy fame peculiar privileges, the fame 
emperors have thought it right, that the portions of grand-children, great-grand¬ 
children, and other lineal dependents of a female, foould be fomewhat diminifoed, and 
therefore they have not permited fuch per fans to receive fo much by a third part, as 
their mother or grand-motber would have received or their father or grandfather, 
paternal or maternal, at the deceafe of a female *, for we now treat concerning in¬ 
heritances, derived from a female: and, alt ho' there were only grand- children by a 
female to take an inheritance, yet the emperors did not call the agnates to the fucceffion. 
And as, upon the deceafe of a {on, the law of the twelve tables calls the grand-chil¬ 
dren, and great-grand- children, male and female, to reprefent their father in refpetl 
to the fucceffion of their grandfather, fo the imperial ordinance calls them to fucceffion 
in the place of their mother or grand mother, with the before-regulated diminution of 


third part of their jha 


But 


there ft ill remained matter of difp 


between 


the agnati and the above named grand-children,the agnati claiming the fourth part of 
the eft ate of the deceafe d by virtue of a certain conftitution, we have therefore not 


permited it to be infer ted into our code from that of Theodofi 


And we have f 


ther taken care to alter the old law by our ordinance, having enabled, that agnates 
Jhall not be intituled to any part of the goods of the deceafed, wbileft grand children 
born of a daughter, or great-grand-children born of a grand-daughter, or any other 
dependents from a female in the right line, are living -, left thofe, who proceed from 
the tranfverfe line, foould be prefered to lineal dependents. And we now decree, that 
this our ordinance jhall obtain according to it's full tenor. But as the old law or¬ 


dered, that every inheritance fhould be divided in Ihrpes, and not in capita, between 
the Jon of the deceafed and his grandfons by a fon, fo we alfo ordain, that diftribu- 
tion Jhall be made in the fame manner between fons and grandfons by a daughter, and 
between all grandfons and grand- daughters, great-grandfons and great grand-daughters, 
and all other dependents in a right line •, fo that the iffue either of a mother or a fa¬ 
ther, or of a grand-mother or a grandfather, may obtain their portions without any 
diminution •, and, if on the one part there foould be only one or two claimants, and 
on the other part three or four, that the greater number jhall be intituled only to one 
half, and the left number to the other half of the inheritance. 

Sed ut amplius aliquid.] Nam, fi quis dece- neptifve, ex filia praemortua, quatuor, hoc eft. 


dat 


quam 


pronepote pronepteve, filius quidem ofto uncias ft fupereflet, haberet. Quod ft mortua fit fce- 
habebit, nepos vero neptifve, aut pronepos pro- roina relido filio, filiave, relido item nepote 


B 2 


aut 
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aut pronepote ex filio filiave, jam ante defunc- 
tis, filius ille, aut filia, odo uncias habebit; 
nepos vero aut pronepos, five ex filio, five ex 
filia, jam ante aefundis, quatuor: hoc eft, ter- 
tia parte minus quam pater eorum, aut mater, 
vel avus aviave, five paterni, five materni, ac- 
cepturi effent. Tbeopbilus. 

Portionem nepotum vel neptum.] Depen¬ 
dents by a female were afterwards exempted by 
Novel 18. from fufferine any defalcation, when 
they concurred with dependents from a male. 

Unum ordinem in omnibus fonimus nepotibus et 
pronepotibus , non ferentes,faeminam a mafculo in ta¬ 
li bus minui: neque enim mafcufas ipfe in fe, neque 
fcemina Jolum, ad nativitatis propagationem fufiici- 
ens eji ; fed ficut utrumque eorum coaptavit Deus ad 
generations opus, ita etiam nos eandem utrifque fer- 


Tit. ir. 

vetmus aquitatem. Novel 18. c. 4. See aJfb- 

Nov. 118. 

Ex cujufdam conftitutionis audoritate.] Cod. 
Theod. de legit, hetred. /. 4. 

Noftra autem conftitutione.] vid. Cod. 6. de 
fuis et legitimis liberis. t. 55. /. 12. by which the 
agnati are prohibited for the future to claim the 
fourth, which was before due to them, in con- 
fequence of a law made by Tbeodojius . vid. Cod. 
Theod. de legit, bared. 1 . 4. 

Sine ulla diminutione.] “ Quart* fcilicet 
“ agnatorum; tertise enim dedudionem tribu- 
“ tarn iis, qai etram juris veteris fuffragatione 
“ nituntur, intadam reliquit: fed jure novifli- 
“ mo par eft omnium liberorum, in fuccefiione 
“ ab inteftato, conditio. Vmn. Nov. 118. c. 1. 


Titulus Secundus. 

De legitima agnatorum fuccefiione. 

D. xxxviii. T.16. C.vi.T.58. 

Secundus ordo hceredum legitimorum . 

S I nemo fuus haeres, vel eorum, quos inter fuos haeredes praetor vel 

conftitutiones vocant, exiftat, qui fuccellionem quoquo modo am- 
ple&atur, tunc ex lege duodecim tabularum ad agnatum proximum per- 

tinet haereditas. 

/ 

When it happens , that there are no proper heirs to fucceed the deceafed , nor 
any of thofe perfons , whom the prater or the con dilutions would call to inherit 
with proper heirs , then the inheritance , by a law if the twelve tables , apper¬ 
tains to the nearejl agnate. 

Ad agnatum proximum.] “ Quanquam in “ remotioribus anteponantur; quare Ulpia- 
“ TedaTinea gradus non curetur, in his tamen, “ nus, Hareditas (inquit ) proximo agnato, i. e. 
“ qui ex tranfverfo conjunguntur, gradus pr*- “ ei, quern nemo antecedit, defertur. Mynfin- 
“ rogativa omnino attenditur; fie ut proximi gems. 

De agncitis naturalibus . 

§ I. Sunt autem agnati (ut primo quoque libro tradidimus) cognati 
per virilis fexus perfonas cognatione conjun&i, quail a patre connati. Ita- 
que ex eodem patre nati fratres, agnati libi funt ; qui et confanguinei 
vocantur : nec requiritur, an etiam eandem matrem habuerint. Item 
patruus fratris filio, et invicem is illi, agnatus eft. Eodem numero funt fra¬ 
tres patruelcs, id eft, qui ex duobus fratribus procreati funt, qui etiam 
confobrini vocantur. Qua ratione etiam ad plures gradus agnationis per- 
venire poterimus. Ii etiam, qui poft mortem patris nafeuntur, jura con- 

fan gui- 
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&nguinitatis riancifcuntur. Non tamen omnibus fimul agnatis dat lex hae>- 
reditatem: fed iis, qui tunc proximiore gradu funt, cum certum efle cc&* 
pent, aliquem inteftatum deceflifle. 

§ i. Agnates, as we have cbferved in the firji hook , are thofe , who are re¬ 
lated or cognated by males, (quad a patre cognati:) and therefore brothers , 
who are the fons of the fame father, are agnates in regard to each other \ they 
are alfo called confanguinei, being cf the fame blood \ but it is not required , 
that they Jhould have the fame mother. An uncle is alfo agnated to his brothers 
fin , and vice verfa the brother's fin to his paternal uncle : and brothers pa- 
truel, that is, the children cf brothers, who are alfo called confobrini, arehke- 
wife reckoned agnates. In this manner we may enumerate many degrees cf 
agnation ; and even thofi, who are born, after the deceafe of their parents, ob¬ 
tain the rights of confanguinity.: the law neverthelefs does not grant the right 
of inheritance to all the agnati, but to thofe only, who are in the nearejl degree , 
when it becomes certain, that the deceafed hath died intefiate. 

** A patre connati.] Cognatio eft nomen ge- “ ferunt. Vim. h. t. 

** neralej fed non tantum generate ; plerumque Confobrini.] “ Per abufionem fie difti; con- 
“ autem fpeciale eft, et proprium eorum, qui «« fobrini enim proprie funt, qui ex duabus fo- 
“ vel per fo;minei fexus perfonas conjunguntur, “ roribus nati funt j ita didi, quafi conforori- 
“ vel capitis diminutione jura agnationis ami- “ ni. Theoph. 

De adeptivis . 

§ II. Per adoptionem quoque agnationis jus conftftit; veluti inter 
filios naturales et eos, quos pater eorum adoptavit: nec dubium eft, quin 
ii improprie confanguinei appellentur. Item, ft quis ex caeteris agnatis 
tuis, veluti frater aut patruus, aut denique is, qui longiore gradu eft, ad- 
optaverit aliquem, agnatus inter tuos efte non dubitatur. 

§ 2. The right of agnation arifes alfo from adoption \ thus the natural and adopted 
fons of the fame father are agnates i but fuch per fons are without doubt improperly 
called confanguinei. Alfo if a brother, a paternal uncle, or any other, who is 
agnated to you in a more remote degree, Jhould adopt any per fin into his family , then 
fuch adopted per fin is undoubtedly to be reckoned in the number of your agnati. 

De mafeulis et fee minis. 

§ III. Caeterum inter mafculos quidem agnationis jure hasreditas, 
etiamft longifiimo gradu lint, ultro citroque capitur. Quod ad feeminas 
vero attinet, ita placebat, ut ipfa?, confanguinitatis jure tantum, capiant hx- 
reditatem, ft l'orores ftnt; ulterius non capiant. Mafculi autem ad earum 
haereditates, (etiamft longiiTimo gradu lint,) admittantur. Qua de caufa 
fratris tui, aut patrui tui filis, vel amitse tute, htcreditas ad te pertinebat: 
tua vero ad illas non pertinebat. Quod ideo ita conftitutum erat, quia 
commodius videbatur, ita jura conftitui, ut plerumque ha:red:tates ad 
mafculos confluerent. Sed, quia fine iniquum erat, in univerfum eas quaft 
extraneas repelli, pr<xtor eas ad bonorum poft'eftionem admittit ea parte, 
qua proximitatis nomine bonorum poifelftonem pollicetur : ex qua parte 

ita Icilicet admittuntur, ft neque agnatus ullus, neque proximior cogna- 

tus 
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tus, inlerveniat. Et haec quidem lex duodecihi tabularum null© mod© ia- 
troduxit: fed, limplicitatem legibus amieam amplexa, limili mod© omnes 
agnatos, five mafculos live faeminas, cujulcunque gradus, ad fimilitu- 
dinem fuorum, invicem ad fuccelTionem vocabat. Media autem jurilpru- 
dentia, quae erat quidem lege duodecim tabularum junior, imperiali au¬ 
tem dilpolitione anterior, fubtilitate quadam excogitata, praefatam diffe- 
rentiam inducebat, et penitus eas a fuccellione agnatorum repellebat, 
omni alia fuccellione incognita, donee protores, paulatim afperitatem juris 
civilis corrigentes, live, quod deerat, implentes, humano propolito alium 
ordinem fuis edidis addiderunt; et cognationis linea, proximitatis nomine 
introdu&a, per bonorum pofleflionem eas adjuvabant, et pollicebantur his 
bonorum polfellionem, quae unde cognati appellatur. Nos vero, legem 
duodecim tabularum lequentes, et ejus veftigia hac in parte conlervantes, 
laudamus quidem praetores fuse humanitatis, non tamen eos in plenum huic 
caufae mederi invenimus. Quare etenim, uno eodemque gradu naturali 
concurrente, et agnationis titulis tarn in mafeulis quam in feeminis aequa 
lance conftitutis, mafeulis quidem dabatur ad fucceflionem venire omnium 
agnatorum, ex agnatis autem mulieribus nulli penitus, nili foli lbrori, 
agnatorum fucceflionem patebat aditus ? Ideo nos, in plenum omnia redu- 
centes, et ad jus duodecim tabularum eandem difpofltionem exaequantes, 
nolira conftitutione fancimus, omnes legitimas perfonas, id eft, per viri- 
lem fexum defeendentes (five mafculini generis live faeminini fint) fimili 
modo ad jura fucceflionis legitimae ab inteftato vocari, fecundum fui gra- 
dus prxrogativam; nec ideo excludendas, quia conlanguinitatis jura, licut 
germane, non habent. 

§ 3. Succejfion among males proceeds according to the right of agnation, alt ho* they 
are in the moft dijlant degree. But it hath pleafed the antient lawyers , that females 
jhould only inherit by confanguinity, if they are fifters *, and not in a more remote degree *, 
tho ’ males might be admited in the moft diftant degree to inherit females: thus , in cafe of 
death , the inheritance of your brother's daughter , or of the daughter of your paternal un¬ 
de or aunty would appertain to you \ but your inheritance would not appertain to them, 
Jnd this was fo determined, becaufe it feemed expedient for the benefit of fociety, that in¬ 
heritances Jhould for the moft part fall into the j offffwn of males. But, inafmuch as it 
was extremely unjuft, that females Jhould be thus almoft wholly excluded as ft rangers, 
the praetor admited them to the pojjejfion of goods in that part of his editt, in which 
he gives the pojfejfion of goods on account of proximity: yet they are only admited 
upon condition, that there is no agnate, or nearer cognate. But the law of the twelve 
tables did not introduce thefe difpofitions \ for that law, according to the plainnefs 
and fimplicity, which are agreeable to all laws, called the agnates of either fex, or 
any degree, to fuccejfion, in the fame manner as it admited proper heirs. But the 
middle law, which was pofterior to the law of the twelve tables, and prior to the 
imperial ccnftitutions, Jubtilly introduced the before mentioned diftinftion, and intirely 
repelled females from the fuccejfion of agnates, no other method of fuccejfion being 
known, till the pr<£tors, cor retting by degrees the afperity of the civil law, or fup- 
plying what was deficient, added in their editts a new order of fucceffion, being in¬ 
duced to it by a motive of humanity -, and, by introducing the line of cognation on 

account 
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recount of prmmity, they thus affifted the females, and gave them the foffiffion of 
goods, which is called unde cognati. But we, altho * we have adhered to the law 
of the twelve tables , and jlriEtty maintained it in regard to females, muft yet com - 
mend the humanity of the prators, tho* they have not afforded a full remedy in tie 
prefent cafe. But, fince the fame natural degree of relation, and the fame title of 
agnation appertains as well to females as to males, what reafon can be affigned, that 
males fhould be permited to ftcceed all their agnati, and that no means of fuccejfon 
fhould be open to any female agnate, except a fijler? We therefore, reducing all 
things to an equality, and making our difpofition conformable to the laws of the twelve 
tables, have by our conftitution ordained, that all legitime perfons, that is, def- 
cendents from males, whether male or female, /hall be equally called to the rights of 
fucceffion ab inteftato according to the prerogative of their degree, and be by no means 
excluded, altho * they poffefs not the rights of confanguinity in fo near a degree as 
Jifters. 

Noftra conftitutione fancimus.] W. Cod. 6. /. 58. /. pen. de legit, baredibut. 


De jiliis fororum . 

§ IV. Hoc etiam addendum noftrae conftitutioni exiftimavimus, ut 
transferatur unus tantummodo gradus a jure cognationis in legitimam fuc- 
ceflionem; ut non folum fratris films et filia (tecundum quod jam defini- 
vimus) ad fucceffionem patrui fui vocentur, fed etiam germanae confan- 
guinese vel fororis uterinae filius et filia foli, et non deinceps perfonae, una 
cum his ad jura avunculi fui perveniant: et, mortuo eo, qui patruus qui- 
dem eft fui fratris filiis, avunculus autem fororis fuse foboli, fimili modo 
ab utroque latere fuccedant, tanquam fi omnes ex mafculis defcendentes 
legitimo jure veniant; fcilicct ubi frater et foror fuperftites non funt. His 
etenim perfonis praxedentibus et fucceffionem admittentibus, caeteri gradus 
remanent penitus femoti, videlicet hsereditate non in ftirpes, fed in capi¬ 
ta, dividenda. 



capita. 

Non in ftirpes fed in capita.] It appears 
from this feftion, that as yet brother’s children 
were not allowed to reprefent their parents; for 


inflance ; if Sempronius had died inteftate, leav¬ 
ing a brother, and children by two other bro¬ 
thers deceased; then, if the lurviving brother 

had 
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had accepted the fucceffion, the children of the law to prevent exdufion, when the party de- 
deceafed brothers, (i. e. the nephews of Smpro- ceafed leaves a brother, and nephews by ano- 
nius,) w r ould have been intirely oufted ; but, if ther brother; and then the uncle and nephews 
the Surviving brother of Sempronius had declined take per fiirpes ; for, when there are only ne- 
the inheritance, the children of the two deceafed phews, there is no reprefentation; and the dif- 
brothers would have been intituled to a diftri- tribution of the eftate is confequently made per 
butive (hare of their uncle’s eftate per capita, capita, each perfon taking in his own right, 
that is, by poll j becaufe they would then take This is alio the certain rule of diftribution in 
fuo quifquejure each in his own right and not' by England in the cafe of collaterals. <vid. 22, 23. 
representation. But by Nov. 118. cap. 3. and Car. 2. Bacon'i abr. verb, executors and adminif- 
Nov. 127. cap. 1. brothers and (ifters children trators. Abridgment of caf in eq. pag. 249. 
are allowed to reprefent their parents} and yet Walcb. v. Walch. 
this reprefentation is onlypermited by the civil 

De proximis vel remotis. 

§ V. Si plures Tint gradus agnatorum, aperte lex duodecim tabula- 
ruin proximum vocat. Itaque, fi (verbi gratia) fint defundti frater, et al- 
terius fratris filius, aut patruus, frater potior habetur. Et, quamvis fingu- 
lari numero ufa, lex duodecim tabularum proximum vocet, tamen dubi- 
um non eft, quin, fi plures fint ejufdem gradus, omnes admittuntur. Nam 
et proprie proximus ex pluribus gradibus intelligitur : et tamen non du- 
bium eft, quin, licet unus fit gradus agnatorum, pertineat ad eos haere- 
ditas. 

§ 5. When there are many degrees of agnates, the law of the twelve tables calls 
tbofe, who are in the nearejl degree: if therefore , for example, there is a brother of 
the deceafed, and a fon of another brother , or a paternal ancle, the brother is prefered. 
But, alt ho' the law of the twelve tables calls the nearejl agnate in the fingular number , 
yet it is not to be doubted , but that, if there are many , in the fame degree , they ought 
all to be admited. And, citho * properly the nearejl degree mujl be underjlood to denote 
the nearejl degree of many, yet , if there is but one degree of agnates, the inheritance 
mujl undoubtedly appertain to tbofe, who are in that degree. 

tempore proximitas fpe&atur. 

§ VI. Proximus autem, ft quidem nullo teftamento fatfto quifquam 
decedent, per hoc tempus requiritur, quo mortuus eft is, cujus de haere- 
ditate quaeritur : quod fi fa&o teftamento quifquam decedent, per hoc 
tempus requiritur, quo certum elTe cccperit, nullum ex teftamento h$re- 
dem extiturum : tunc enim proprie quifque inteftatus deceflifte intelligi¬ 
tur : quod quidem aliquando longo tempore declaratur. In quo ipatio 
temporis fepc accidit, ut, proximiore mortuo, proximus efle incipiat, qui 
moriente teftatore non erat proximus. 

§ 6. When a man dies and leaves no tejlament , then that perfon is ejleemed his 
pr o>dmate Unjman, who was the nearejl of kin at the deceafe of the intejlate. But, 
when the deceujd hath actually made a tejlament , then that perfon is ejleemed his 
nearejl of kin, who was fo at the time , when it became certain , that the teflamen¬ 
tary heir had declined the inheritance •, for , till then , a man , who hath made a tejla - 
merit, can not be Jaid to have died intejlate : and thus an inteftacy does not fometimes 
become evident , till after a long time ; in which /pace, the proximate kinjman being 

dead , 
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dead , it often- happens , that he becomes the near eft of kin , who was not fo at the 
death of the teftator. 

De fuccejforio ediElo. 

§ VII. Placebat autem, in eo genere percipiendarum haereditatum fuc- 
ceflionem non efife : id eft, ut quamvis proximus, qui fecundum ea, quae 
diximus, vocatur ad hsreditatem, aut fpreverit haereditatem, aut, antequam 
adeat, deceflerit, nihilo magis legitimo jure fequentes admittantur. Quod 
iterum prsetores, imperfedo jure corrigentes, non in totum line adminicu- 
lo relinquebant, fed ex cognatorum ordine eos vocabant, utpote agnatio- 
nisjure eis reclufo. Sed nos, nihil perfe&ifiimo juri deefie cupientes, nof- 
tra conftitutione, quam de jure patronatus humanitate fuggerente protuli- 
mus, fancimus, fuccefiionem in agnatorum haereditatibus non efie eis de- 
negandam: cum fads abfurdum erat, quod cognads a praetore apertum eft, 
hoc agnatis efte reclufum; maxime cum in onere quidem tutelarum et 
primo gradu deficiente fequens fuccedit j et, quod in onere obdnebat, non 
erat in lucro permifliim. 

§ 7. But it hath obtained as law, that there Jhould be no fucceffion among ag¬ 
nates ; fo that , if the nearefl agnate is called to an inheritance, and hath either re- 
fufed the hcirfhip, or been prevented by death from entering upon it , bis own legi¬ 
time heir would not be admited to fucceed him. But this the praetors have in fome 
meafure corrected, and have not left the agnates of a deceafed perfon wholly without 
a/ffence, but have ordered, that they fhould be called to the inheritance as cognates, 
becaufe they were debared from the rights of agnation. But we, being earneftly 
defirous to render our law as perfeft and complete as pojfible, have ordained by our 
conftilution , which , induced by humanity, we publifhed concerning the right of pa¬ 
tronage, “ that legitime fuccejfwn Jhould not be denied to agnates in the inheritances 
of agnates : ” for it was fufjiciently abfurd, that a right, which by means of the 
prcolor was open to cognates, Jhould be flout up and denied to agnates: but it was 
more abundantly abfurd , that in tutelages the fecond degree of agnates floould fucceed 
upon failure of the frf ; and that the fame law, which obtained in'that, which 
was onerous, Jhould not alfo obtain in that, which was lucrative. 

Succeffionem non effe.] Veluti ; dtcefft aliquis batur. Theoph . h.l. 
intefatui, extante fratre, extante et patruo ; frater Noftra conilitutione.} This conftitution is not 
•,vo cab at ur , nimirum ut proximus; f igitur cor.tin- to be found ; nor would it be of ufe, if it was 
gat, ut frater, aut, antequam adeat, dccedat, aut ftill extant, fince the 118th Novel hath deftroyed 
heereditatem repudiet, patruus aut agnatus venire non all diftinttion between agnates and cognates, and 
poterit, propterea quod lex duodecim tabularum fuc- put them upon an equality. 
cejjionem nefciat ; beer edit as igitur adffcum defere- 

De legitima parentum fuccejftone . 

§ VIII. Ad legitimam fucceflionem nihilominus vocatur etiam parens, 
qui contradta fiducia filium vel filiam, nepotem vel neptem, ac deinceps, 
emancipat. Quod ex noftra conftitutione omnino inducitur, ut emanci- 
padones liberorum femper videantur, quad contra&a fiducia, fieri: cum 
apud veteres non aliter hoc obdnebat, nifi fpecialiter contra<fta fiducia pa¬ 
rens manumififtet. 

§ 8 . 


C 
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J8. A parent, who hath emancipated a fin or a daughter, a grandfin or a 
grand-daughter, or any other of his lineal defcendents under a fiduciary contrary 
is admited to their legitime fuccejfion. But it is now offefled by our conftitution, 
that every emancipation fhall for the future be always regarded, as if it bad been 
made under fuch a contra ft : altho * among the antients the parent was never called 
to the legitime Jucceffion of his children , unlefs he had aftually emancipated them un¬ 
der a fiduciary contra ft. 

Ex noftra conftitutione.] Cod. 8. /. 49. /. 6. ftmper interpofitum tjje fingeretur, ettamfiexfrtffe fa¬ 
de emancipationibus liberorum. See alfo Book the terpofitum non ejfet. Sed hac conjlitutione pofi legem 
1 ft, t. 12. 1 . 6 . But Heineccius is of opinion, that ultimam Cod. de emanc. lib. non amplius op*: fuit; un- 
the compilers of the inftitutes refer in this place de et omijja fuit in codice repents pretle&ionis . Ge- 
to fome other conftitution, which is not now ex- terum omnino catenas excufari neaueunt compojUorts , 
tant. Videntur compojitores hoc loco ad aliam re- quod, immemores nonj/t ijiius conftitutionis , ‘vetujii0- 
fpextjfe cortf it utionem, qsut cum codice Juffafaneo fa- ris et abolit <e fecertmt mentienem. Hein. h. 1 . 
tercidit , qua imperator fanxerat , ut podium fiduciee 

Titulus Tertius. 

De fenatus-confulto Tertulliano. 

D. xxxviii.T. 17. C.vi.T.56. 

De lege duodecim tabularurn et jure pnztorio. 

L EX duodecim tabularum ita ftri&o jure utebatur, et prasponebat 

mafculorum progeniem; et eos, qui per foeminini fexus neceffitu- 
dinem fibi junguntur, adeo expeliebat, ut ne quidem inter matrem et fi- 
lium filiamve ultro citroque hfereditatis capiendae jus daret: nifi quod prae- 
tores ex proximitate cognatorum eas perionas ad fuccefiionem bonorum, 
pofleflione unde cognati accommodata, vocabant. 

Such was the rigor of the law of the twelve tables, that it prefer ed the ijfue by 
males, and excluded thofe, who were related by the female line, Jo that the right of 
fuccefficn was not pcrmited to take place reciprocally between a mother and her [on, 
or a met her and her daughter. But the pnvtors , on account of the proximity of cog¬ 
nation , admit ed thofe , who were related by the female line, to the fuccejfion, giving 
them the pojfejfion of goods, called unde cognati. 

De conjlitutione Divi Claudii . 

§ I. Sed hae juris anguftia* poflea emendatas funt. Et primus quidem 
Divus Claudius matri ad lolatium liberorum amiiTorum legitimam eorum 
detulit hasreditatem. 

§ 1. But tbefe narrow limits of the law were afterwards inlarged by the em- 
peror Claudius, who fir(l gave the legitime inheritance of deceafed children to their 
mothers, in ajfitafion if their grief for fi great a lofs. 

Liberorum amifforum.] It is probable, that iC Heineccius) hoc frinyilegium a Claudio non tam 
this indulgence extended only to thofe mothers, “ omnibus jeeminis, quam quibufdamfpeciali beneji- 
whefe children died in battle, or fell by the “ cio y concejjumcjl . 

hand of the enemy. “ PnculduLiu auUtn, (fays Ad 
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Ad Senatus-confultmm Tertullianum . De jure liberorum, 

§ II. Poftea autem fenatus-confulto Tertulliano, quod Divi Adriani 
temporibus fadum eft, plenilfime de trifti fucceflione matri, non etiam 
avix, deferenda cautum eft: ut mater ingenua trium liberorum jus habens, 
libertina quatuor, ad bona filiorum filiarumve admittatur inteftato mortuo- 
rum, licet in poteftate parentis fit: ut fcilicet, cum alieno juri fubjeda eft, 
juflu ejus adeat hasreditatem, cujusjuri fubjeda eft. 

§ 2. But afterwards by the Tertullian fenatus-confultum, made in the reign of 
Adrian, the emperor , the fullejl care was taken, that the fucceffion of children 
Jhould pafs to their mother, though not to their grand-mother : fo that a mother, 
who is born of free parents, and has the right of three children, and aljo a 
libertine or freed-woman, who has the right of four children, may be admited, 
a It bo* they are under the power of a parent, to the goods of their fins or daughters, 
dying intejlate. But, when a mother is under power, it is required , that jhc 
jhould not enter upon the inheritance of her children, but at the command of him, 
to whom fhe is fubjett. 


Adriani temporibus.] /. e. about 


of Claudius 


Tiberius Claudius Cafar b< 
of Cbrijl 16, and Adrian 
’till the year of Chrijl i z 


Mynfi 


Non etiam aviac.] The Tertullian decree pro¬ 
bably flopped here out of reverence to the old 
law; but Jufiiman proceded farther, by admit- 
ing the grandmother and other afcendents to 
the fucceffion. vid. Nov. 11 8. cap. z. 


£jui prceferuntur matrix vel cum ea admittuntur . 

§ III. Praeferuntur autem matri liberi defundi, qui fui funt, quive fuo- 
rum loco funt, five primi gradus, five ulterioris. Sed et filiae fuse mortuae 
filius vel filia praeponitur ex conftitutionibus matri defundse, id eft, aviae 
fuas. Pater vero utriufque, non etiam avus et proavus, matri anteponitur; 
fcilicet cum inter eos fblos de hasreditate agitur. Frater autem confangui- 
neus tarn filii, quam filial, excludebat matrem ; foror autem confanguinea 
pariter cum matre admittebatur. Sed, ft fuerant frater et foror confangui- 
nei, et mater liberis onerata, frater quidem matrem excludebat; com¬ 
munis autem erat hsereditas ex asquis partibus fratribus et fororibus. 

§ 3. But, when a deceafed fin leaves children, who are proper heirs, or in the 
place of proper heirs, either in the firjt or an inferior degree, they are prefered to 
the mother of fuch deceafed fin. And the fin, or daughter, of a deceafed daughter 
is alfo prefered by the conjlitutions to the mother of the deceafed daughter ; i. e. to 
their grand mother. Alfo the father of a fin, or daughter, is prefered to the mo¬ 
ther ; but a grandfather or great-grandfather is not prefered to the mother, when 
the inheritance is contended for by thefe only without the father. Alfo the confan- 
guine brother either of a fin or a daughter excluded the mother ; but a confanguine 
Jifler was admited equally with her mother. But, if there had been both a brother 
and a fifier of the Jame blood with the deceafed, the brother of the deceafed excluded 
bis mother, altho > fhe was honored with the privilege of thofe, who have children: 
But the inheritance , in this cafe, was always divided in equal parts between brothers 

and ftjlers. 
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Suorum loco funt.] Emancipated children Frater autem confanguineus.] “ Porro, cumiht- 
by the praetorian law, and by the conftitutions “ tres duntaxat et forores hoc loco matri obji- 
grand-children and great-grand-children by a “ ciantur, exiftimandum eft, cxteris k latere 
daughter, are numbered in loco fuorum, i.e. in “ venientibus, five agnatii five cognatis, matrem 
the place of proper heirs, vide /. i. fe£i.i$.of “ praeferri. Sed et, quia confanguineorum tan- 
this book. “ turn mentio fit, credibile eft, fratres et forores 

Ex conftitutionibus.] Si, matrt fuptrfiite, fi- ** uterinos fenatus-confulto fuiffe exclufos: cae- 
Uui vel/ilia, qui qu*ve moritur , Jilios dereliquerit , “ terum Jufiinianus hos etiam cum matre ad- 

omnimodo patrifuo, mat rivefuce, ipfo jure fuc cedant, “ mi fit. vid. fe 8 . 5. Novella autem 118 to- 
quod fine dubio et de pronepotibus obftrvandum ejfe “ turn hoc jus mutatum eft.” Vinn. 
cenftmus. Cod. 6. /. 54. /. ll. Cod. 6. /. 57. 

/. 4. ad fenatus-confultum Orficianum. 

Jus novum de jure liber or um fublato . 

§ IV. Sed nos conftitutione, quam in codice, noftro nomine decora- 
to, pofuimus, matri fubveniendum efle exiftimavimus, refpicientes ad 
naturam, et puerperium, et periculum, et fepe mortem ex hoc cafu ma- 
tribus illatam. Ideoque impium efle credidimus, cafum fortuitum in ejus 
admitti detrimentum. Si enim ingenua ter, vel libertina quater, non pe- 
pererit, immerito defraudabatur fucceflione fuorum liberorum. Quid e- 
nim peccavit, fi non plures, fed paucos, peperit ? Et dedimus jus legiti- 
mum plenum matribus, five ingenuis five libertinis, etfi non ter enixse 
fuerint vel quater, fed eum tantum vel earn, qui quaeve morte intercepti 
funt, ut lie vocentur in liberorum fuorum legitimam fucceflionem. 

§ 4. But by a conftitution , which we have inferted in the code , and honored with 
our name, we have thought proper, that mothers Jhould be favored in regard to the 
law of nature, on account of their pains in child-bearing, their great danger, and death 
itfelf, which they often fuffer •, we therefore have efteemed it to be highly unjuft, that 
the law fhculd make that detrimental, which is in ids nature merely fortuitous ; for , 
if a married woman, who is free-born, does not bring forth three children, or if a 
freed-woman does not become the mother of four children, can fuch per fens, for that 
reafon only, be with juftice deprived of the Juccejfton of their children ? for how can 
a failure of this nature be imputed to them, as a crime ? IVe therefore, not regard¬ 
ing any fixed number of children, have given a full right to every mother , whether 
ingenuous or a freed-woman, of being called to the legitime fuccejfion of her child or 
children deceafed, whether male or female. 

Sed nos conftitutione.] Cod. 8. de jurt liberorum. t. 59. /. 2. 

^uibus mater preeponitur , et quibufeum admittitur . 

§ V. Sed, cum antea conftitutiones, jura legitimae fuccefiionis perferu- 
tantes, partim matrem adjuvabant, partim earn prxgravabant, nec in fo- 
lidum earn vocabant, fed, in quibufdam cafibus tertiam ei partem abftra- 
hentes, certis legitimis dabant perfonis, in aliis autem contrarium facie- 
bant, nobis vifum eft, re&a et limplici via matrem omnibus perfonis le¬ 
gitimis anteponi, et fine ulla diminutione filiorum fuorum fucceflionem 
accipere: excepta fratris et fororis perfona, (five confanguinei fint, five 
folacognationisjura habentes,) ut, quemadmodum earn toti alii ordini legi- 
timo praepofuimus, ita pmnes fratres et forores, (five legitimi fint, five non,) 

ad 



» 
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ad capiendas haereditates fimul vocemus: ita tamen ut, fiquidem folae fo- 
rores agnatse vel cognatas et mater defun&i vel defundfcse fuperfint, dimi- 
diam quidem mater, alteram vero dimidiam partem omnes forores habe- 
ant. Si vero, matre fuperftite, et fratre vel fratribus folis, vel etiam cum 
fororibus, five legitima five fola cognationis jura habentibus, inteftatus 
quis vel inteftata moriatur, in capita ejus diftribuatur haereditas. 

§ 5. But, in examining the confutations of former emperors, relating to the right 
of fuccejjion , we obferved, that thefe conjiitutions were partly favorable to mothers 
and partly grievous ; not always calling them to the intire inheritance of their chil¬ 
dren, but in fome cafes depriving them of a third , which was given to certain legi¬ 
time perfons \ and in other cafes, doing the contrary ; i. e. allowing the mother a 
third only . It hath therefore feemed right to us, that mothers Jkould receive the 
fucceffion of their children without any diminution, and that they fhould be exclufiveh 
prefered before all legitime perfons, except the brothers and Jijlers of the deceafed , 
whether they are confanguine, or only cognate: But, as we have prefered the mo¬ 
ther to all other legitime perfons, we are willing to call all brothers and fjlers, legi¬ 
time or otherwife, to the inheritance together with the mother: yet in fuch manner, 
that , if only the jijlers , agnate or cognate, and the mother of the deceafed furvive, 
the mother fhall have one half of the effects, and the ftjlers the other. But, if a 
mother furvives, and alfo a brother or brothers, or brothers andjijlers, whether legi¬ 
time or cognate, then the inheritance of the intejlate Jon or daughter mufl be dijlri- 
buted in capita, i. e. mufl be divided into equalJhares. 

Cum antea conftitutiones.] <vid. II. 1,2, et “ etiam cum fororibus, in capita htereditas di- 
penult. Co</.Theod. de legit, hared. “ vidatur, totque partes fiant, quot funt perfo- 

Partim matrem.] Exempli gratia; “ fi con- “ nae fuccedentium . Cod. 6. t 56. I.j. H<ec 
“ tigiflet, ut quis decederet relinquens matrem, “ iterum mutata funt Novel. 118. qua fratres et 
“ jure liberorum cohoneftatam, fupereflet au- “ forores omnes, ex uno tantum latere defun&o 
tem et patruus, qui eft legitimus, aut patrui “ conjunfli, tarn a matre, quam a fratribus 
“ filius, mater odlo capiebat uncias, five beflem “ utrinque conjun&is, excluduntur; mater cum 
“ haereditatis; patruus autem aut ejus filius tri- “ his ex squis partibus fuccedit.” Finn. h. 1 . 
«< entem ; hoc eft, quatuor uncias. Quod ft ex But in England the civil law takes place almoft 
“ contrario jus liberorum mater non habuiflet, in the fame manner, as it prevailed before the 
“ tunc patruus aut filius ejus beflem haereditatis novel conftitution : for brothers and filters by 
“ capiebat, at mater trientem folum.” Thecph. the half blood take equally with brothers‘and 
h. t. fillers by the whole bleed ; Co that, if a man, 

Ita tamen, &c.] “Quae fequuntur pertinent ad whofe father is dead, dies inteftate, and is fur- 
*< xnodum fuccedendi, five rationem diftribuen- vived by a mother and by brothers and filters, 
«< da: haereditatis inter matrem defun&i, ejulque or by brothers only, or fillers only, then the 
«* fratres et forores. Conftituit autem impera- mother and the brothers and fillers will all be 
« tor, ut, fi cum matre concurrant forores Co- intituled to take an equal fhare, per capita, whe- 
“ lx, five confanguine* five uterinae, duo fe- ther fuch brothers and fillers were related to the 
“ mifles fiant, quorum unum mater, alterum deceafed by the whole blood, or by the half 
“ forores capiant; fin fratres, five foli, five blood only. 1 Mod. 209. 1 Jac. 2. cap. 17. 

De tutore liberis petendo, 

§ VI. Sed, quemadmodum nos matribus profpeximus, ita eas oportet 
fuae foboli confulere ; feituris eis, quod, fi tutores liberis non petierint, vel 
in locum remoti vel excufati intra annum petere neglexerint, ab eorum 
impuberum morientium fucceflione merito repellentur. 
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§ 6. As we have taken a particular care of the intertft of mothers , it behoves 
them in return , to confult the welfare of their children. Be it known therefore\ 
that , if a mother Jhall neglebl, during the fpace of a whole year , to demand a tutor 
for her children , or Jhall negleft to require a new tutor in the place of a former\ 
who hath either been removed , or excufed , Jhe will be defervedly repelled from the 
fuccejfion of fucb children , if they die within puberty. 

De vulgo qucejitis. 

§ VII. Licet autem vulgo quaefitus fit filius filiave, poteft tamen ad 
bona ejus mater ex Tertulliano fenatus-confulto admitti. 

§ 7. Altho * a fon or a daughter is of fpurious birth , yet the mother , by the Ter- 
tullian fenatus-confultum, may be admited to fucceed to the goods of either. 



D.xxxviii.T. 17. C.vi. T. 57. 



P ER contrarium autem liberi ad bona matrum inteftatarum ad- 

mittuntur ex fenatus-confulto Orficiano, quod, Orficio et Rufo con- 
lulibus, effedum eft Divi Marci temporibus: et data eft tarn filio, quam 
filial, legitima hsereditas, etiamfi alieno juri fubjedi fint, et praeferuntur 
conlanguineis et agnatis defundse matris. 


On the contrary children are reciprocally admited to the goods of their intefiate 
mothers , by the Orfician fenatus-confultum, which was enabled in the confulate of 
Orficius and Rufus, in the time of the emperor Marcus Antoninus; and y by this decree , 
the legitime inheritance is given l oth to fons and daughters, altho* they are under pow¬ 
er ; and they are alfo prefered to the confanguine brothers , and to the agnates, of their 
deceafed mother. 


Per contrarium.] “ Lege duodecim tabula- 
“ rum, nec mater liberis neclibcri matri abin- 
“ teftato fuccedebant; nam duo duntaxat gene- 
“ ra lex agnofcebat, fuos ha.'redes et agnatos, 
“ cujufmodi nec mater liberis, nec illi matri 
“ funt. Canerum, cum placitum eflet hoc dare 
“ naturaliconjunftidni,ut mater vocaretur adle- 
“ gitimam fucceffionem filii et filia?, xquum 
“ erat, ut retro tantundem etiam concederetur 
“ liberis, ut fcilicet et hi viciiiim jus legitima? 
** fucceffionis confequerentur in bonis matris : 
“ cum adeo liberorum conditio in caufa fuccef- 
“ fionis etiam potior elle debeat, propter natu- 
“ rx fimul et parentum commune votum. Id 
“ vero effeftum eft fenatus-confulto Orficiano 
" viginti ferme annis pollea, quam matri legi- 

“ tima hsreditas delata fuerat fenatus-confulto 


“ Tertulliano, ut ex Faftis colligitur. Cur ma- 
“ tri tamo tempore ante confultum fuerit, quam 
“ liberis, caufam ignorare me fateor. Finn. 
“ Maxime autem probabilis eft ratio, quam 
“ reddit Schnltingius, quod mater, ft vellet, pie- 
“ tatis officio per teftamentum polfet fatisface- 
“ re ; id quod per aetatem liberis fepe haud 
“ licuerit." 

Orficio et Rufo Cofs.] Anno ab urbe con- 
dita 930, qui vigefimus annus eft a confulatu 
Flavii Tertulli, a quo fenatus-confultum Tertul- 
lianum. 

Praeferuntur confanguineis.] Pleniorejure vo- 
cantur filius et filia ad hameditatem matris ex 
Orficiano, quam mater ad illorum ha;reditatem 
CX Tertulliano. vide Jed. 3. fupra tit.prox. 

I. 
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I. 


De nepote et nepte. 

Sed, cum ex hoc fenatus-confulto nepotes et neptes ad aviso fuc- 

ceftionem legitimo jure non vocarentur, poftea hoc conftitutionibus prin- 
cipalibus emendatum eft, ut, ad fimilitudinem filiorum filiarumque, et ne¬ 
potes et neptes vocentur. 

fince grandsons and grand-daughters were not called by the fenatus- 
confultum to the legitime fuccejjion of their grand-mother , the omiffion was afterwards 
fupplied, by the imperial conflitut ions ; fo that grandfons and grand- daughters were 
called to inherit , as well as fons and daughters. 

Conftitutionibus principalibus.] The Tertul- called grandfons and grand-daughters to the 
lion decree confered upon mothers the right of fucceflion of their grana-mothers ; prohibiting 
legitime fucceflion to their children ; and the them neverthelefs to take more than two thirds 
Orfician decree gave children the fame right in of that fum, to which their father or mother 
regard to their mothers: but neither of thefe would have been intituled. /. 4. Cod. Tbeod. de 
decrees went farther out of reverence to the old legit. hatred. But the emperor Jufiinian, by his 
law; fo that hitherto grand-mothers were call- 118th Novel, cap. 1, makes the condition of all 
ed to the fucceflian of their grand-children, and children equal, when they fucceed their parents 


grand-children to the fucceifion of their grand- upon an inteftacy. And, by the 2d chapter of 
mothers, by the indulgence of the praetor only j the fame Novel , the emperor calls alfo the 
i.e. per bonorum poffefjionem unde cognati, and grand-mothex to the fucceflion of her grand- 
in default of agnates, ff. 38. /. 8. But the children, 
emperors, Valentinian, Tbeodojius, and Arcadlus, 


De capitis diminution, 

§ II. Sciendum autem eft, hujufmodi fucceffiones, qua: ex TertuIIia- 
no et Orficiano fenatus-confultis deferuntur, capitis diminutione non 
perimi, propter illam regulam, qua novas haereditates legitimse capitis 
diminutione non pereunt ; fed illse folae, quae ex lege duodecim tabula- 
rum deferuntur. 


§ 2. But it muft be obferved, that thofe fuccejfions , which proceed from the Ter- 
tullian and Orfician fenatus-confulta, are not extinguijhed by diminution. For it is 
an ejlabliped rule, that new legitime inheritances are not dejlroyed by diminution ; 
but that it affefts only thofe inheritances , which proceed from the law of the twelve 
tables. 


De vulgo qucefitis . 

§ III. Noviflime fciendum eft, etiam illos liberos, qui vulgo qusefiti 
funt, ad matris haereditatem ex fenatus-confulto admitti. 

§3 .It is laftly to be noted, that even illegitimate children are admit ed by the 
Orfician fenatus-confultum to the inheritance of their mother. 


Qui vulgo quaefiti funt.] The vulgo qiurfiti 
are thofe, whom the law emphatically calls fpu- 
rious, their father being incertain and not known; 
but the mother, who is always certain, is allow¬ 
ed to fucceed even her fpurious iflue ; which is 
not permited in England, where a baltard is 
reckoned as a terminus a quo, and the firft of his 
family ; he can therefore have no heir but of his 
body, and is deemed in law to have no confan- 
guine relations,except his children; yet this muft 


be underftood, as to civil purpofes; for, as to 
moral purpofes, his natural relation to afcen- 
dents and collaterals is regarded by the law, 
which will not fuffer fuch a perfon to marry his 
mother, or his bafe lifter. 3 Salk. 66, 67. 

Ad matris haereditatem.] The vulgo qua fit!, 
or fpunous children, are allowed to fucceed their 
mother, unlefs fhe is a perfon of illuftrious birth, 
having lawful children ; for, if fhe has no law¬ 
ful children, her illegitimate iifue will fucceed 

her 
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her. Cod. 6 . t. 57. /. 5. And in general land is more favorable to natural children, than 

rious children will fucceed their mother equally the civil law; for, by that law, a man, who had 
with thofe, who are legitimate : and, even if lawful children, could not bequeath more than 
furious children are praetermited in the tefta- a 12th part of his polfeffions to his illegitimate 
ment of their mother, they may by the civil law iflbe. Nov. 89. cap. 12. It is alfo obiervable, 
complain of that teft ament as inofficious and that, tho’ the law of England pays no regard im- 
undutiful. De inofficiofo tefianunto matris Jpurii mediately to baftards, yet it favors their iffiie 
quoque filii dicere pojjunt. ff. 5. t. 2. /. 29. Yet under particular .circumftances, in refped to real 
spurious children are not in like manner inti- eftates; infomuch that the ifliie of a baftard 
tuled to fucceed to the poffeffions of their father, eigne, who died feized, fhall bar the right of a 
whom the law does not regard, but fuppofes to mulier puifne. For example; if a man dies feized 
be unknown. Children neverthelefs, who are of certain lands in fee, leaving two fons, by the 
born of a concubine, when their father is cer- fame woman, and his eldeft fon is a ballard, be- 
tain, and dies without a wife or lawful iffiie, ing born before his father’s marriage, and the 
are intituled, together with their mother, to the younger is a mulier , (that is, legitimate,) in 
Sixth part of their father’s inheritance, which is this cafe, if the baftard enters upon the land, 
to be divided among them per capita, or by poll, claiming as heir to his father, and occupieth it 
AW. 18. t. 5. cap. 5. But baftards, begotten in all his life without any interruption or entry 
adultery or inceft, are wholly incapable of fuc- made upon him by the mulier, and the baftard 
ceeding to their father’s or mother’s eftate. AW. hath iffiie and dies feized of fuch eftate in fee, 
89 .cap. 15. But in England baftards are not and the land defeends to that iflue, then the mu- 
diftinguilhed into fpecies, being all regarded in Her will be without remedy. For he may not 
the fame light, and efteemed equally incapable enter, nor have any adion to recover the land, 
of fucceeding to the perfonal eftate of their in- becaufe there is an antient law in this cafe ufed; 
teftate parents, being feigned to be nullius filii ; namely, Jufium non ejl aliqutmpofi mortem facere 
fo that no illegitimate child can take any part lafiardum , qui toto tempore <vit<e fu<e pro legitimo 
either of his father’s or mother’s eftate upon an babebatur. See Coke's firft inft. fed. 399, &c. 
inteftacy; neither can an ordinary or ecclefiafti- Bridals lex fpuriorum, pag. 100. Here note, 
cal judge grant the adminiftration of an intef- that the term mulier is ufed, by the writers upon 
tate’s eftate to the bafe-bom ifliie of that intef- the common law, to denote either a fon or a 

tate. Snainb. 373. Yet any perfon, altho’ he daughter lawfully begotten; but, how they came 

hath legitimate children, may, by the law of to apply the word mulier fo very fancifully or 
England, bequeath any part, or the whole of his rather perverfely, it is hard to fay, and immate- 
eftate without controul, and may confequently rial to inquire; the moft probable conjedure 
benefit his illegitimate children, or their mother, feems to be, that mulier is a corruption of we, 
in what manner he pleafes; for fuch perfons are Hor or the French word melitur. vide Tcrma de 
not incapable of taking by purchafe, gift, or la ley, and Godolphin’s repertorium, 
teftament: and in this refped the law of Eng - 

De jure accrefcendi inter legitimos hceredes. 

§ IV. Si ex pluribus legitimis haeredibus quidam omiferint haeredi- 
tatem, vel morte, vel alia caufa, impediti fuerint, quominus adeant, re- 
liquis, qui adierint, accrefcit illorum portio : et, licet ante deceflerint, ad 
haeredes tamen eorum pertinet. 

§ 4. When there are many legitime heirs , and feme renounce the inheritance , or 
are hindered from entering upon it ly deaths or any other caufe, then the fhares or 
portions of fuch per fons fall by the right of accretion to thofe, who have accepted the 
inheritance •, and, altho ’ the acceptors happen to die even before the refufal or the 
failure of their coheirs , yet the portions of fuch coheirs will appertain to the heirs 
of the acceptors of the inheritance . 
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Titulus Quintus. 

De fucceffione cognatorum. 


Tertius or do fuccedentium ab inteflato. 

P OST fuos hseredes, eoique, quos inter fuos haeredes praetor et con- 

ftitutiones vocant, et port legitimos, (quorum numero funt agnati, 
et hi, quos in locum agnatorum tarn fupradidta fenatus-confulta, quam 
noftra erexit conftitutio,) proximos cognatos prastor vocat. 

After the proper heirs and thofe , whom the praetor and the confti tut ions call to in¬ 
herit with the proper heirs , and after the legitime heirs (among whom are the agnati, 
and thofe , whom the above mentioned fenatus-confulta and our confiitution have 
numbered with the agnati) the prator calls the neareft cognates, obferving the prox¬ 
imity of relation. 


Port fuos haeredes.] “ Lex antiqua duodecim 
“ tabularum duos tantum hxredum ab inteftato 
“ ordines fecit, fuorum et agnatorum. Novae 
“ leges et fenatus-confulta non addiderunt qui- 
“ dem ordineni novum, fed perfonas quafdam, 
“ quae nec fui haeredes, nec agnati, revera funt, 
“ fuorum haeredum et agnatorum numero 
“ die voluerunt, atque in ordine fuorum vei 
“ agnatorum, una cum vere fuis hacredibus aut 
** agnatis, ad haereditatem inteftati admitti. In- 
“ ter fuos haeredes novae leges numerant, fuif- 
t( que per omnia exaequant, liberos legitima- 
“ tos: inter eofdem quoque, et fimul cum iis, 
“ vocant nepotes et pronepotes ex fexu femi- 
“ neo : in agnatorum ordinem fenatus-conful- 
“ ta tranftulerunt matrem et liberos: Juftinia- 
nus fratres et forores uterinos, eorumque et 


“ fororum confanguinearum filios et filias: Ana- 
“ ftafius fratres et forores emancipates. Praetor 
“ vero tres fuccedentium ab inteftato ordines 
“ fecit; primum liberorum ; (non dixit fuorum , 
“ quia ex liberis vocat etiam non fuos;) alte- 
“ rum legithnorum, in quo vocantur agnati et 
“ jura agnationis habentes, ex pofterioribus legi • 
“ bus aut ex fenatus-confultis; tertium cognato - 
“ rum , in quo admifit omnes, quos fola fan- 
“ guinis ratio vocat ad haereditatem, licet jure 
“ civili deficiant; item eos, qui, quod prioribus 
“ ordinibus exclufi client, ex nullo alio capite 
“ venire poterant. Tandem Juftinianus cogna- 
“ tos omnes etiam haeredes legitimos fecit, ad- 
“ empta agnatis omni praerogativa. AW. 118. 

Vinn. 


^ui vocantur in hoc ordine . De agnatis capite minutis . 

§ I- Qua parte naturalis cognatio fpe&atur. Nam agnati capite dimi- 
nuti, quique ex his progeniti funt, ex lege duodecim tabularum inter 
legitimos non habentur, fed a protore tertio ordine vocantur; exceptis 
folis tantummodo fratre et forore emancipatis, non etiam liberis eorum: 
quos lex Anaftaliana cum fratribus integri juris conftitutis vocat quidem 
ad legitimam fratris h^reditatem, five fororis; non aequis tamen partibus 
fed cum aliqua diminutione, quam facile eft ex ipfius conftitutionis verbis 
intelligere. Aliis vero agnatis inferioris gradus, licet capitis diminutionem 
paffi non funt, tamen anteponit eos, et procul dubio cognatis. 

§ i. By the law of the twelve tables , neither the agnates, who have fuffered 
diminution , nor their ijfue , are efteemed legitime heirs ; but they are called by the 
praetor in the third order of fucceffion: we mujl neverthelefs except a brother and 
fifler , alt ho' they are emancipated\ but not their children ; for the conjlhution of 
Anallafius calls an emancipated brother or JiJter to the fucceffion of a brother or 

D JiJter, 
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Jijler, together with thofe, who have not been emancipated, and are therefore inte- 
gri juris. But it does not call them to an equal Jhare of the fucceffon, as may eafily 
be collected from the very words of the conjlitution. But this conjlitution prefers an 
emancipated brother or jijler to other agnates of an inferior degree > altbo * uneman¬ 
cipated ; and coufequently to all cognates in general . 

Quos lex Anaftaliana.] This conftitution is liabtu jus legitinue futcejjtonis datur. 
not now extant; it was neverthelefs without Non a?quis tamen parti bus.] Hoc eft, ft fi- 
doubt inferted in the firft edition of the code, des fit Tbeopbilo, ut capite diminutus habeat qua- 
becaufe it is here refered to ; but it was pro- tuor uncias, et frater integri juris duplum, 4 . e. 
bably waited in the codex refetita fretk&ionis, ofto uncias. 

on account of the laft law in Cod. 6. /. 58. de Aliis vero agnatis.] Ergo, qui decedit, eman- 
legit. hatred. £>ua plenius fratribus et fororibus cipato fratre et patruo fuperftitibus, fratrem fo- 
ememcifatis confulitur , et eorum quoque filiis ac Ji- lum haeredem exclufo patruo habebit. 


De conjunEtis per feetninas . 

§ II. Eos etiam, qui per feeminini fexus perlonas ex tranfverfb cogna- 
tione junguntur, tertio gradu proximitatis nomine praetor ad fucceflionem 
vocat. 

§ 2. 'Thofe alfo , who are collaterally related by the female line , are called by the 
praetor in the third order of fucceffton , according to their proximity. 

Eos etiam.] The 118th Novel of JuJHnian tions of the antient law between agnation and 
hath rendered the learning in this paragraph cognation. 
intirely ufclefs, by taking away all the diftinc- 


De liberis datis in adoptionetn . 

§ III. Liberi quoque, qui in adoptiva familia funt, 
parentum haereditatem hoc eodem gradu vocantur. 


ad naturalium 



De vulgo queefitis . 

§ IV. Vulgo quasfitos nullos habere agnatos, manifeftum eft: cum 
agnatio a patre fit, cognatio a matre ; hi autem nullum patrem habere 
inteiligantur. Eadem ratione n£ inter fe quidem poftimt videri conlan- 
guinei effe: quia confanguinitatis jus Ipecies eft agnationis. Tantum er¬ 
go cognati funt fibi, ficut et matri cognati funt. Itaque omnibus iftis ex 
ea parte competit bonorum poileftio, qua proximitatis nomine cognati 
vocantur. 

§4 .It is manifejl, that bafe born children have no agnates; in as much as ag¬ 
nation proceeds from the father, cognation from the mother and fuch children are 
looked upon as having no father. And, for the fame reafon, conjanguinity can not 
be j>aid to fubfijl between the bajiard children of the fame woman \ becaufe ccnfangui- 
nity is a fpectes of agnation. They can therefore only be allied to each other as they 
are related to their mother, that is, by cognation ; and it is for this reafon, that all 
fuch children are called to the pojfeffion of goods by that part of the / rat orian editt , 
by which cognates are called by the right of their proximity . 
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Ex quoto gradu vel 



§ V. Hoc loco et illud neceflario admonendi flimus, agnationis qui- 
dem jure adrriitci aliquem ad h&reditatem, effi # decimo gradu fit, five de 
lege duodecim. tabularum qu^ ramus, five de edidto, quo praetor legi- 
timis haeredibus daturum fe bonorum pofiefilonem pollicetur. Proximi- 
tatis vero nomine iis folis praetor promittit bonorum pofiefilonem, qui 
ufque ad fextum gradum cognationis firnt, et ex feptimo a fobrino fo- 
brinaque ftato natave. 


§ 5. In this place it will be necejfary to obferve , that any per Jon way, by the right 
of agnation, be admited to inherit , altho * he is in the tenth degree ; and this is 
allowed both by the law of the twelve tables , and the edift^ by which the orator pro- 
ntifes , that be will give the pojfejfm of goods to the legitime heirs. But the pra¬ 
ter prmifes the p(f[ e jfo n °f goods to cognates, only as far as the ftxlh degree of 
cognation, according to their right of proximity •, and , in the feventh degree , to thofe 
cognates only , who are the dependents of a coufingerman. 


Ufque ad fextum gradum cognationis.] It is 
not eafy to determine what fhould induce the 
prator to fix upon the fixth rather than the fifth 
or any other degree; and, concerning this, the 
writers have differed much in their opinions. 
But all, except Hoffman , agree, that the diffe¬ 
rence in the limits of fucceffion between agnates 
and cognates hath ceafed, fince the diftin&ion 
between agnation and cognation was aboliihed by 
Novel 118. Taking it then for granted, that 
cognates can be called in as diftant a degree as 
agnates, the next queftion will be, whether ag. 
nates can fucceed in a more diftant degree, than 
the tenth; which fome deny; and urge, that 
JuJiinian would not have named the 10th de¬ 
gree, if agnates could have been admited in a 

degree beyond it- and that, unlefs fome 

period had been put to the fuccefilon of agnates, 
the third and the fourth order of fucceffion, in 
which are hu/band and wife, could never or 
very rarely be admited; and from hence they 
conclude, that, tho’ in confequence of the 
118th Novel, both agnates and cognates muft now 
be admited without dittindlion, according to 
their proximity, yet this muft be in the tenth 
degree, and not beyond it; and of this opinion 
are Mynfittger , Faber, JVc'fembecius , and others. 
But the words of Jujiinian , in the 3d feft. of the 
zd title of this book, very ftrongly evince the 

contrary, v. g. Inter majculos quidern agnationis 
jure h credit as, etiamfi longiflimo gradu fint, ultra 

citrocue capitur , &c. And again, in paragraph 


the t ft, tit. 7. of this book, the emperor writes 

thus- Amotis fids hefredibus, agnatus, etiamfi 

longiflimo plerumque potior habetur, quam 

proximor COgnatus. tit. 7. de fervid cognatione. 
This is alfo the dodtrine of the law of the twelve 
tables, which declares generally, without fpeci- 
fying any limits, that upon a failure of proper 
heirs, the neareft agnate (hall fucceed. And, 
as to the before-mentioned arguments, they 
may be anfwered without much difficulty; for 
we may fafely pronounce, that the words deci- 
mo gradu are not here ufed determinately, but 
merely for the fake of giving an example. Non 
enim (fays Vinny) eodem modo de agnatis et cogna- 
tis imptrator loquitur ; de agnatis non loquitur de¬ 
terminative, fed ait, eos fuccedere, etfi decimo gradu 
Jbit, utens rotunda et certo numero pro ince/tc, De 
COgnatis contra loquitur determinative ; ait enim, 
eos fuccedere ufque adfextum gradum. And, to the 

fecond argument, it may be anfwered, that a 
deceafed perfon may leave no agnates by means 
of emancipation, or that his agates , as fuch, 
may be oufted of their fucceffion, by the death 
or refufal of the neareft agnate. See fell. 7. t. 7. 
lib. 3. So that there is no great reaifon to fear, 
that the third and fourth order of fucceffion 
would have been always excluded by allowing 
agnates to fucceed in the moft diftant degree. It 
therefore follows upon the whole, that cognates 
and agnates are now called to fucceed equally, 
according to their proximity, and without any 
limitation. 
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oc 


Continuation et cognationis divijio . 

neceffarium eft exponere, quemadmodum gradus cogna 


tionis numerentur 


Qua 


primis admonendi fumus, cogna 


tionem aliam fupra numerari, aliam infra, aliam ex tranfverfo, quae etiam 


dicitur. Superior cognatio eft parentum 


inferior liberorum 


ex 


tranfverfo fratrum fororumve, et eorum, qui quaeve ex his generantur j et 


convenienter patrui, amitae, avunculi, materterae 


Et fuperior quidem 


inferior cognatio a primo gradu incipit 


quae ex traniverfo nume 


ratur, 


fecundo 


It is necejfary in this place to Jhew how the degrees of cognation are to be com¬ 
puted : and firji we mu ft obferue , that there is one fpecies of cognation, which re¬ 
lates to afcendents t another to defcendents , and a third to collaterals, floe firji and 

fuperior cognation is that relation , which a man bears to his parents - the 

fecondy or inferior , is that , which he bears to bis children - and the third is 

that relation , which he bears to bis brothers and fijlers, and their iffue *, and alfo 
to his uncles and auntSy whether paternal or maternal. The fuperior and inferior 
cognation commence at the firji degree ; but the tranverje or collateral cognation 
commences at the fecond. 

De primo , fecundo, et tertio gradu. 

§ I. Primo gradu eft fupra pater, mater: infra filius, filia. Se- 
cundo gradu fupra avus, avia : infra nepos, neptis : ex tranfverfo frater, 
foror. Tertio gradu fupra proavus, proavia : infra pronepos, pronep- 
tis: ex tranfverfo fratris ibroriique filius, filia : et convenienter patruus, 
amita, avunculus, matertera. Patruus eft patris frater, qui Graecis srarp- 

appellatur. Avunculus eft frater matris, qui graece y.nr ? xhx(p<& dw 
citur : et uterque promifcue So©* appellatur. Amita eft patris foror, quae 
grace zrxTfxJtAQn appellatur j matertera vero matris foror, quae graece /-^rp- 

dicitur : et utraque promilcue § tt x appellatur. 
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tial uncle, called patruus, is a fathers brother ;- a maternal uncle , fa//^ 

avunculus, « a mother's brother 4 paternal aunt , called amita, is a father's 

flier ;- ri maternal aunt, called matertera, i'j a mother's fijler , 

qf thefe perfons is called in Greek §u& or Sax promifcuoujly. 

Primo gradu eft fupra pater.] In England all 0 tO /.] The Greeks called their parents Sut, 
relationlhip, as far as perfonal eftate only is (i. e. divinities ,) and applied the term Snot 
concerned, is meafured according to the com- lie. divine,) even to thofe, who held the place 
putation of degrees by the civil law. of parents. See Dr. Taylors Elem. 325. 



§ II. Quarto gradu fupra abavus, abavia: infra abnepos, abneptis: 
ex tranfverlo fratris fororifque nepos neptifve : et convenienter patruus 
magnus, amita magna, id eft, avi frater et foror: item avunculus mag- 
nus et matertera magna, id eft, aviae frater et foror : confobrinus, confo- 
brina, id eft, qui quaeve ex fororibus aut fratribus procreantur. Sed qui- 
dam redte conicbrinos eos proprie dici putant, qui ex duabus fororibus 
progenerantur, quafi confororinos: eos vero, qui ex duobus fratribus 
progenerantur, proprie fratres patrueles vocari: fi autem ex duobus fra¬ 
tribus filix nafcuntur, forores patrueles appellari. At eos, qui ex fratre 


et forore progenerantur, amitinos proprie dici putant. Amitae tux filii con 
fobrinum te appellant, tu illos amitinos. 


§ 2. A great-great-grand-father, or a great-great-grand mother, is in the fourth 
decree in the right line afc ending \ and a great-great-grand fin, or a great great- 
gr aid- daughter, is in the fourth degree in the right line defending. Alfo, in the 
tranfverfe or collateral line, the grandfon, or the grand-daughter, of a brother or 
a ffier , is in the fourth degreeand confequently a great uncle, or great aunt, pa¬ 
ternal or maternal, is in the fourth degree: and alfo ecu fins german, who are 
called confobrini. But fome have been rightly of opinion, that the children offfiers 

are only properly called confobrini, quafi confororini;- that the children of 

brothers are properly called fratres patrueles, or brothers patruei, if males-, and 

forores patrueles, or fillers patrue], if females-, - and that, when there are 

children of a brother, and chi: dren cf a ffier, they are properly called amitini ; 
but the fins of your aunt by the father's fide call you confobrinus, and you call 
them amitini. 


Confobrinus confobrina.] It will be necefla- dren of two fillers, quafi confororini. 


fo; 


A 

j ;! ceed. 


following 


Confobrini and confob 


dren of two fillers, quafi confororini. - Amitini 

and amitince are coulins german, who are the 
children of a brother on the one fide ar.d a 


denote o-.iilins german in general-, i. e. brother’s filler on the other. 


Sobrini and Jobrin.r de- 


ar.d liter's children. 

/iron, l. tiueles ligni 


Fratres patrueles and 


note the children of coulins german m general. 


coulins german, when - 


the; .. the ions or daughters ot brothers.- 

Go e "■/./ an A. confibrinee in a limited and ltndt 

fenle denote coufms german, who are the chil- 


Propior Joirim and profiler jobriva denote 


the fon or daughter of a great-uncle or great- 
aunt, paternal or maternal. 




gradus 


§ III. Quinto gradu lup 

^ A % « 


infra atnepos, atneptis 


ex 


train Verio fratris lororilque pronepos, proneptis: et convenienter prop 


truu.-, pi 


id eft, pioavi fr 


mateitera, id eft, proavi& frater et foror 


)ror : et proavi 
item fratris pat 


; et pro- 

vei foror 

ru 
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ris patruelis, confobrini ct confobrinae, amitini et amitinae filius, filia: 
propior fobrino, propior fobrina : hi funt patrui magni, amitas magnae, 
avuncuii magni, materterae magnae filius, filia. 

§ 3 • signal-grand father's grandfather, or a great-grandfather's grand rfatber , 
is in the fifth degree in the line a fending, and a great-grandfon, or a great-grand¬ 
daughter •, of a grandfon or grand-daughter is in the fifth degree in the line defend¬ 
ing . Andy in the tratifverfe or collateral line, a great-grandfin, or great grand¬ 
daughter y of a brother or ftfter, is alfo in the fifth degree: and confequently d great- 
grand-father's brother or ftfter, or a great-grand-mother's brother or ftfter, is in the 
fifth degree. The fon or daughter alfo of a coufin german is in the fif h degree ; 
and fo is the fon or daughter of a great uncle or great aunty paternal or maternal \ 
and fucb fon , or daughtery is caled propior iobrino and propior fobrina. 


r Sextus grad us.. 

§ IV. Sexto gradu fupra tritavus, tritavia: infra trinepos, trineptis: 
ex tranfverfo fratris fororifque abnepos, abneptis : et convenienter abpa- 
truus, abamita, id eft, abavi frater et foror: abavunculus, abmatertera, 
id eft, abavice frater et foror: item propatrui, proamitae, proavunculi, 
promaterteras filius, filia : item propius fobrino fobrinave filius, filia: 
item confobrini confobrinae nepos, neptis : item fobrini, fob rinse; id 
eft, qui quaeve ex fratribus vel fororibus patruelibus, vel confobrinis, vel 
amitinis, progenerantur. 

§ 4. A great-grandfather's great-grandfather, or a great grandfather's great¬ 
grandmother , is in the fixth degree in the line a fending , and the great grand/on, 
or great-grand daughter of a great-grandfon, or a great-grand daughtery is likewife 
in the firth degree in the line defending. Andy in the tranjverfe or collateral line , 
a great-great-grandfony or a great-great-grand-daughtery of a brother or fiftcry is alfo 
in the firth degree: and ccnfqnently a great-great-grand-father' s brother orjiftery and a 
great-great grandmother's brother or ftjlery is in thefixth degree. And the fon or daugh¬ 
ter of a great-great-uncle, or great-great aunty paternal or maternal, is alfo in the fixth 
degree y and fo alfo is the fon or daughter of the fon or daughter of a great-uncle or great- 
aunt ypaternal or maternal. ‘The grandfon alfiyor the grand-daughter, of a coufin german 
is in the fixth degree ; and , in the fame degrees between them fives, we reckon the\ obrini 
andthe fobrinae, thatis, the fans and daughters of coufins german in general, whetherfuch 
coufin s german arefo related by two brothers, or by twofifiers , or by a brother and a fifter. 



De reliquis gradibus . 

V. Hadtenus oftendifTe fufficiat, quemadmodum gradus cognatio- 
nis numerentur. Namque ex his palam eft intelligere, quemadmodum 
ulteriores quoque gradus numerare debeamus: quippe Temper generata 
perfona gradum adjicit: ut longe facilius fit refpondere, quoto quifque 
gradu fit, quam proprie cognationis appellatione quemquam denotare. 
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J 

De gradibus agnatfonts. 

§ VI. Agnationis quoque gradus codem modo numerantur. 

§ 6. The degrees of agnation are enumerated in the fame manner , as the degrees 


of cognation. 


De graduum defcriptione . 


§ VII. Sed, cum magis veritas oculata fide, quam per aures animis 
hominum, infigatur, ideo neceflarium duximus, port narrationem gra¬ 
duum, eos etiam praefenti libro infcribi, quatenus pofiint et auribus et o- 
culorum infpe&ione adolelcentes perfediftimam graduum do&rinam adi- 
pifci. 

§ 7. But as truth is fixed in the mind much better by the eye , than by the ear , 
we have therefore thought it necejfary\ to fubjoin to the account already given , a 
tablet with the degrees of cognation infcribed upon it ; that the fiudent , both by bear - 
ing and feeing , may attain a mofi perfeft knowledge of them. 
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Titulus 


Septimus. 


De fervili cognatione. 

D. xxxviii. T. 2. C. vi. T. 4. 

I LLUD certum eft, ad fervilcs cognationes iilam partem edidi, qua 

proximitatis nomine bonorum poffeffio promittitur, non pertinere: 
nam nec ulla antiqua lege talis cognatio computabatur. Sed noftra confti- 
tutione, quam pro jure patronatus fecimus, (quod jus ufque ad noftra 
tempera fatis obfeurum atque nube plenum, et undique confufum fue- 
rat,) et hoc humanitate fuggerente conceftimus, ut, li quis, in fervili con- 
ftitutus confortio, liberum vel liberos habuerit, live ex libera live ex fer- 
vilis conditionis muliere, vel contra ferva muiier ex libero vel fervo ha¬ 
buerit liberos cujulcunque fexus, et, ad libertatem his pervenientibus, ii, 
qui ex fervili ventre nati funt, libertatem meruerint, vel, dum mulieres 
liberae erant, ipfi in fervitute eos habuerint, et poftea ad libertatem perve- 
nerint, ut hi omnes ad iuccellionem patris vel matris veniant, patronatus 
jure in hac parte fopito. Hos etenim liberos non lolum in luorum pa- 
rentum fucceliionem, led etiam alteram in alterius fucceftionem mutuam, 
vocavimus j ex ilia lege lpecialiter eos vocantes, live foli inveniantur, qui 
in fervitute nati et poftea manumifti funt; five una cum aliis, qui poll li¬ 
bertatem parentum concepti funtj live ex eodem patre, five ex eadem 
inatre, five ex aliis nuptus; ad limilituainem eorum, qui exjuftis nuptiis 
procreati iunt. 


It 
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It is certain , that the part of the edift , /» which the poffejfion of goods is pro- 
according to the right of proximity, does not relate to fervile cognation j 
neither hath fuch cognation been regarded by any antient law. But , by our own 

conftitution , concerning the right of patronage , which right was hereto]ore obfcure , 
and every way confufed , we have ordained (humanity fo fuggejiing) that, if aflame 
jhall have a child , or children , either by a free-wcman , or by a bond woman , 
whom he lives in contubernio, W, the contrary , that, if a bond-woman 
Jhall have a child ♦ children , 0/ if/£w _/£* freeman , or £y Jlave, with whom 

Jhe lives in contubernio, fuch father and mother are afterwards infranchifed , 
/£<? children fhall fucceed to their father or mother , ko regard being paid to the right 
of patronage. And we have not only called thefe children to the fucctjflon of their 
parents , but alfq to fucceed each other mutually , whether they arc foie in fucceffm , 
having all been born in fervitude and afterwards manumittd , or whether they fuc¬ 
ceed with others , who were conceived after the infranchifemcnt of their parents , 
whether they are all by the fame father and mother , or /£y different father , or a 

different mother. And , in brief, we have been willing , that children born infla- 

very , afterwards manumited , /hould fucceed in the fame manner , thofe\ who 

are the iffue of parents legally married. 

Scd noftra conftitutione.] This conftitution is not extant. 


Collatio ordinutn et praduum. 


(3 



gradum cognationis obtineant, 


I. Repetitis itaque omnibus, quae jam tradidimus, apparet non Tem¬ 
per eos, qui parem gradum cognationis obtinent, pariter vocari : eoque 
amplius, ne eum quidem, qui proximior fit cognatus, Temper potiorem 
efie. Cum enim prima cauia fit Tuorum hasredum, et eorum, quos in¬ 
ter Tuos haeredes enumeravimus, apparet, pronepotem vel abnepotem de- 
fundi potiorem efie, quam Tratrem, aut patrem, aut matrem defiindi: 
cum alioqui pater quidem et mater (ut Tupra quoque tradidimus) primum 

Trater vero Tecundum, pronepos autem 

tertio gradu fit cognationis, et abnepos quarto : nec intereft, in potefta- 
te morientis Tuerit, an non, quod vel emancipatus, vel ex emancipa¬ 
te, aut Toemineo Texu, propagatus eft. Amotis quoque Tuis haeredibus, 
et quos inter Tuos haeredes vocari diximus, agnatus, qui integrum 
jus habet agnationis, etiamfi longifiimo gradu lit, plerumque potior 

: nam patrui nepos vel prone¬ 
pos avunculo vel materterae praefertur. Toties igitur dicimus, aut potio¬ 
rem haberi eum, qui proximiorem gradum cognationis obtinet, aut pa¬ 
riter vocari eos, qui cognati Tunt} quoties neque Tuorum haeredum, qui- 
que inter Tuos haeredes Tunt, neque agnationis jure aliquis prseTerri de¬ 
beat, Tecundum ea, quae tradidimus : exceptis fratre et Torore emancipa¬ 
te, qui ad Tucceflionem Tratrum vel Tororum vocantur: qui, etfi capite 
diminuti Tunt, tamen prseferuntur caeteris ulterioris gradus agnatis. 

§ 1 By what we have already [aid, it appears , that thofe , who are in an equal degree 
of cognation, are not always called equally to the fucccffion *, and farther , that even 
he , who is the neareji of kin , is not conflantly to be prefered • For , inafmuch as 

the fir ft place is given to proper heir?, and to thofe , who are numbered with proper 

heirs , 


habetur, quam proximior cognatus 
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heirs, it is apparent, that the great-grandfon, or great-great grandfon, is prefered to 
the brother or even the father or mother of the deceafed: altbo' a father and mother, 
(as we have before obferved,) obtain the firft degree of relation, a brother the fecond, 
a great-grandfon the third, and a great -great-grandfon the fourth: neither does it 
make any difference, whether fuch grand-children were under the power of the de¬ 
ceafed, at the time of bis death, or out of his power \ either by being emancipated, 
or by being the children of thofe, who were emancipated: neither can it be objebied\ 
that they are defcended by the female line . But, when there are no proper heirs, 
nor any of thofe, who are permited to rank with them, then an agnate, who hath 
the full right of agnation in him, altbo * he is in the moft diftant degree, is gene¬ 
rally prefered to a cognate, who is in the nearejl degree thus the grandfon cr great¬ 
grandfon of a paternal uncle is prefered to an uncle or aunt , who is maternal. We 
therefore obferve, that , when there are no proper heirs, nor any, who are numbered 
with them, nor any , who ought to be prefered by the right of agnation, (as we have 
before noted) then he, who is in the nearejl degree of cognation, is called to the fuc- 
cejfon ; and that, if there are many in the fame degree , they are all called equally. 
But a brother and fifler, altho * emancipated , are yet called to the fuccejfton of brothers 
andJifters ; for , altho * they have fuffered diminution , they are neverthelefs prefered 
to all agnates of a more remote degree . 


Titulus Octavus. 


De fucceflione libertorum. 


D. xxxviii.T. 2. 


Qui fuccedunt. De lege duodecim tabu!arum. 

UNC de libertorum bonis videamus. Olim itaque licebat liberto 
patronum fuum impune teftamento prasterire: nam ita demum lex 
duodecim tabularum ad haereditatem liberti vocabat patronum, li intefta- 
mortuus eflet libertus, hcerede fuo nullo relidlo. Itaque, inteftato mor- 

liberto, fi is fuum haeredem reliquiflet, patrono nihil in bonis ejus 



juris era 
liquidet 
iniquum 


Et, liquidem ex naturaiibus liberis aliquem fuum haeredem re- 
tulla videbatur querela: fi vero adoptivus filius fuiflet, aperte 

nihil juris patrono fupereffe 


l.et us now treat of the fuccejfton of jreed-men. A freed-man had it formerly 


his p 


being fubjecl to any penalty, wholly 


his tejlament 


of his patron: for the law of the twelve tables called the patron to the 


and 


inheritance , only when the freed-mnn died intejlate and without proper 
therefore , tbo* a freed-man had died intejlate , yet, if he had left a proper heir , the pa¬ 
tron would have received no benefit: and indeed , when the natural and legitimate 
children of the deceafed became his heirs , there feemed no caufe of complaint but , 

when the freed-man left only an adopted [on, it was manifefily injurious, that the 
patron fjould have no claim . 

De 


E 
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* 

De jure prcetorio. 

§ I. Qua de caufa poftea prsetoris edido hacc juris iniquitas emendata 
eft. Sive enim faciebat teftamentum libertus, jubebatur ita teftari, ut 
patrono partem dimidiam bonorum fuorum relinqueret; et, ft aut nihil 
aut minus parte dimidia reliquerat, dabatur patrono contra tabulas tefta- 
menti partis dimidiae bonorum pofleflio : five inteftatus moriebatur, fuo 
haerede relido filio adoptivo, dabatur aeque patrono contra hunc fuum 
hxredem partis dimidiae bonorum pofleflio. Prodefle autem liberto fole- 
bant, ad excludendum patronum, naturales liberi, non folum quos in 
poteftate mortis tempore habebat, fed etiam emancipati, et in adoptionem 
dati, fi modo ex aliqua parte fcripti haeredes erant, aut praeteriti contra 
tabulas bonorum pofleflionem ex edido praetorio petierant. Nam exhae- 
redati nullo modo repellebant patronum. 

% i. The law was therefore afterwards amended by the editt of the praetor: for 
every freed-man, who made his tejlament, was commanded fo to difpofe of bis ejfetls, 
as to leave a moiiy to his patron: and , if the tejlator left nothing , or lefs than a 
moity, then the pojfejfion of half was given to the patron contra tabulas, i. e. con¬ 
trary to the difpofition of the tejiament. And , if a freed-man died intejlate, leaving 
an adopted fon his heir, the pojfejfion of a moity of the ejfefts was in this cafe alfo 
given to the patron notwithjlanding fuch heir: yet not only the natural and lawful chil¬ 
dren of a freed-man, whom he had under his power at the time of his death, excluded 
the patron, but thofe children alfo, who were emancipated , and given in adoption, 
if they were writen heirs for any part, or even, allho * they were omited , if they 
had requejied the poffeffion contra tabulas, by virtue of the praetorian edid. 
But difinhcrited children by no means repelled the patron. 

De lege Papia . 

§ II. Poftea vero lege Papia adauda funt jura patronorum, qui locu- 
pletiores libertos habebant. Cautum enim eft, ut ex bonis ejus, qui fef- 
tertium centum millium patrimonium reliquerat, et pauciores quam tres 
liberos habebat, five is teftamento fado, five inteftatus mortuus erat, vi- 
rilis pars patrono deberetur. Itaque, cum unum quidem filium filiamve 
haeredem reliquerat libertus, perinde pars dimidia debebatur patrono, ac 
fi is fine ullo filio filiave inteftatus decefliflet: cum vero duos duafve hae¬ 
redes reliquerat, tertia pars debebatur patrono : fi tres reliquerat, repel- 
lebatur patronus. 

§ 2. But afterwards the rights of thofe patrons, who had wealthy freed-men, 
were inlarged by the Papian law : by which it is provided , that an equal Jhare 
Jhall be due to the patron out of the effects of his freed-man, whether dying tejlate or 
intejlate , who hath left a patrimony of an hundred thoufand feftertii and fewer 
than three children : fo that , when a freed-man hath left only one fon or daughter, 
then a moity oj the effects is due to the patron , as if the deceafed had died tejlate 
without either fon or daughter. But , when there are two heirs male or female, 
a third part only is due to the patron j and, when there are three , the patron is 
wholly excluded. 


Lege 



' 



Lege Papia.] This law was 
r. in the year of Rome 761. 


tade in the confulate of M. Papius Mutilus and Poppaus fecun 

Vimt. 


De conjlitutione JuJliniani . 

§ III. Sed noftra conftitutio, (quam pro omni natione gr$ca lingua 
compendiolb tradlatu habito compofuimus,) ita hujufmodi caufam defini- 
vit: ut, fiquidem libertus vel liberta minores centenariis Tint, id eft, mi¬ 
nus centum aureis habeant fubftantiam, (fic enim legis Papiae ftimmam 
interpretati fumus, ut pro mille feftertiis unus aureus computetur,) nul¬ 
lum locum habeat patronus in eorum fuccefftone, ft tamen teftamen- 
tum fecerint: ftn autem inteftati decefterint, nullo liberorum relido, 
tunc patronatus jus, quod erat ex lege duodecim tabularum, integrum 
refervavit. Cum vero majores centenariis ftnt, ft haeredes vel bonorum 
pofteftores liberos habeant, ftve unum, five plures, cujufcunque fexus 
vel gradus, ad eos fucceftiones parentum deduximus, patronis omnibus 
modis cum fua progenie femotis. Sin autem line liberis decefterint, ft- 
quidem inteftati, ad omnem haereditatem patronos patronafque vocavi- 
mus. Si vero teftamentum quidem fecerint, patronos autem aut patro- 
nas praeterierint, cum nullos liberos haberent, vel habentes eos exhaere- 
daverint, vel mater ftve avus maternus eos praeterierint, ita quod non 
poftint argui inofficiofa eorum teftamenta, tunc ex noftra conftitutione 
per bonorum pofleflionem contra tabulas, non dimidiam, ut antea, fed 
tertiam partem bonorum liberti confequantur; vel quod deeft eis, ex 
conftitutione noftra repleatur, ft quando minus tertia parte bonorum fuo- 
rum libertus vel liberta eis reliquerit: ita fine onere, ut nec liberis liberti 
libertaeve ex ea parte legata vel ftdeicommifta praeftentur, fed ad cohaere- 
des eorum hoc onus redundet: multis aliis caftbus a nobis in praefata con¬ 
ftitutione congregatis, quos neceftarios efle ad hujufmodi difpofttionem 
juris perfpeximus: ut tarn patroni patronaeque quam liberi eorum, nec 
non qui ex tranfverfo latere veniunt ufque ad quintum gradum, ad fuc- 
ceflionem libertorum libertarumve vocentur, ftcut ex ea conftitutione in- 
telligendum eft. Et, ft ejufdem patroni vel patronae vel duorum duarum- 
que pluriumve liberi ftnt, qui proximior eft, ad liberti vel libertae vocetur 
fucceftionem: et in capita, non in ftirpes, dividatur fucceftio : eodem 
modo et in iis, qui ex tranfverfo latere veniunt, fervando. Pene enim 
confonantia jura ingenuitatis et libertinitatis in fucceftionibus fecimus. 

§ 3. But by our imperial conftitution , (which we have can fed to be promulged in 
the Greek language , for the benefit of all nations ,j we have ordained , that , if a 
/ reed-man , or freed-wcjnan , dies poffejfcd of lefs than an hundred aurei, (for thus 
'have we interpreted the fum mentioned in the Papian law, counting one aureus for 
a thoufand feftertiij the patron Jhall not be intituled to any jhare in the ficcefiion , 
where there is a will. But , if either a freed-man , or freed-woman, dies intejlaie , 
and without children , we have in this cafe re/erved the right of patronage intire , 
as it formerly was , according to the law of the twelve tables. But , if a freed 
rer r on dies worth more than an hundred aurei, and leaves one child , or many , of 
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either fex or any degree, as the heirs and poffeffiors of his goods, we have permifed, 
that fuch child or children Jhall faceted their parent to the intire exclufton of the 
patron and his heirs: and, if any freed-perfons die without children and in- 
tefiate, we have called their patrons or patroneffes to their whole inheritances. 
And if any freed-perfon, worth more than an hundred aurei, hath made a tef- 
tament, omited his patron, and left no children, or hath difinherited them ; or 
if a mother , or maternal grandfather, being freed-perfons , have omited to men¬ 
tion their children in their wills, fo that fuch wills can not be proved to be inoffi¬ 
cious r, then, by virtue of our confiitution, the patron Jhall fucceed', not to a moity 
as formerly, but to the third part of the eftate of the deceafed, by the poffeffion of 
the goods, called contra tabulas: and, when freed-perfons> men or women, leave 
lefs than the third part of their effefts to their patrons, our confiitution ordains, 
that the deficiency /hall be fupplied •, and that this third part, due to patrons, [hall 
not be fubjeft to the burden of trufts, or legacies, even for the benefit of the children 
efi the deceafed ; for the co-heirs only of the patron Jhall be loaded with this 
burden. In the before-mentioned confiitution, we have collected many more cafes, 
which we have thought neceffiary in relation to the right of patronage , that pa¬ 
trons and patroneffes, their children and collateral relations, as far as the fifth de¬ 
gree, might be called to the fuccefion of their freed-men and freed-women ; as will 
appear more fully from our ordinance itfelf. And , if there are many children of 
one patron or patronefs, or of two or more patrons or patroneffes, he, who is near- 
eft in degree, is called to the fucceffion of his freed-man or f reed-woman \ and, when 
there are many in equal degree, the eftate muft be divided in capita and not in 
ftirpes; and the fame order is decreed to be obferved among the collaterals of pa¬ 
trons and patroneffes: for we have rendered the laws of fucceffion aim oft the fame 
in regard to the ingenui and libertini. 


Sed noftra conftitutio.] This conftitution is 
not extant. 

Ex conftitutione noftra repleatur.] “Inteliigit 


“ haud dubie conftitutionem, 1 . onmimodo. Cod. 
“ 3. t. 28. de inojficiofo tejlamento." Vinn. 


^uibus libertinis fucceditur . 


§ IV. Sed haec de iis libertinis hodie dicenda funt, qui in civitatem 
Romanam pervenerunt, cum nec Tint alii liberti, fimul et Dedititiis et La^ 
tinis fublatis, cum Latinorum fuccelliones nullae penitus erant: quia li¬ 
cet ut liberi vitam Tuam peragebant, attamen ipfo ultimo Ipiritu fimul ani- 
mam atque libertatem amittebant: et, quail fervorum, ita bona eorum 
jure quodammodo peculii ex lege Junia Norbana manumiffores detine- 
bant. Poftea vero fenatus-confulto Largiano cautum fuerat, ut liberi ma- 
numilToris, non nominatim exhaeredati fadi, extraneis haeredibus eorum 
in bonis Latinorum praeponerentur. Quibus etiam .fupervenit Divi Traja- 
ni edidum, quod eundem hominem, fi, invito vel ignorante patrono, ad 
civitatem Romanam venire ex beneficio principis feftinarat, faciebat qui- 
dem vivum civem, Latinum vero morientem. Sed noftra conftitutione, 
propter hujufmodi conditionum vices et alias difficultates, cum ipiis Lati- 
nis etiam legem Juniam, et fenatus-confultum Largianum, et edidum 
Divi Trajani, in perpetuum deleri cenfuimus, ut omnes liberi civitate Ro- 
mana fruantur 5 et mirabiii modo quibufdam adjedionibus ipfas vias, quae 
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in Latinitatem ducebant, ad civitatem Romanam capiendam tranlpofui- 

mus. 

§ 4. But what we have jaid relates to the libertini of the prefent time , who are 
all citizens of Rome ; for there is now no other fpecies of freed-men ■, that of the 
Deditidi and Latini being abolifhed: the latter of whom never enjoyed any right 
of fuccejfon *, for altho' they led the lives of freed-men , yet, with their laft breathy 
they lojl both their lives and liberties : for their pojfejftons, like the goods of fiaves, 
were detained by their manumit or, who pojfejfed them, as a peculium, by virtue 
of the law Junia Norbana. It was afterwards provided by the fenatus-confultum 
Largianum, that the children of a manumit or, who were not nominally difinherited, 
Jhould be prefered to any fir angers, whom a manumit or might confiitute his heirs: 
then followed the edibl <?/* Trajan, which ordained, that, if a Jlave either againfi the 
will or without the knowledge of his patron Jhould obtain the freedom of Rome by 
the favor of the emperor, fitch Jlave Jhould continue free, whilefi living, but, at his 
death, Jhould be regarded only as a Latin. But we, being averfe to thefe changes of 
condition and dijfatisfied with the difficulties attending them, have thought proper, 
by virtue of our confiitution, for ever to abolifh, together with the Latins, the law 
Junia, the fenatus-confuJtum Largianum, and the edift of Trajan ; to the intent, 
that all freed-men may become freed-men of Rome. dnd we have happily contrived 
by fome additions, that the manner of confering the freedom of Latins Jhould now 
become the manner of confering the freedom of Rome. 

Noftra conftitutione.] <vid. Cod . 7. 6. de latina libertate tollenda . 


Titulus Nonus. 


De aflignatione libertorum 


D. xxxviii. T. 4. 


An 
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poffit 
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et quis ajfignationis effeBus 



N fumma, (quod ad bona libertorum attinet,) admonendi fumu 


fuifle fenatum, ut quamvis ad 


patroni liberos, qui ejufdem 


gradus funt, aequaliter bona libertorum pertineant; tamen hcere parent!, 
uni ex liberis aftignare libertum, ut port mortem ejus folus is patronus 
habeatur, cui: 


ftignatus eft 


liberi, qui ipfi quoque ad eadem 


bona, nulla aftig 


interveniente, pariter admitterentur, nihil juris 


his bonis habeant; fed ita demum priftinum jus recipiant, ft is, cui 
ftignatus eft, decefterit nullis liberis relidlis 


In regard to the pojfeffion of freed 


it 


fi be remembered, that the fenate 


hath 

■f 


that, altho y the goods of freed men belong equalh to all the childre 


who are in the fame degree, yet 


lawfi 


t f, 


parent 


a J 


fign a freed man to any 


f his children, Jo that, after the death of the pa 


hut , 
tain 


cl 


i the 


hom the freed- m 
children , id 


s 



■I l 


folcly to be efieemed his 
equally admited to a di¬ 
vidend 



Lib. III. Tit. IX. 

vidend of the goods of the freed-man, bad be not been affigned, are wholly ex¬ 
cluded-, but, if the affignee happens to die without ijfue, the excluded children 
regain their former right. 

Cenfuiffe fenatum.] This decree was in the reign of Claudian, anno urb. cond.y 98. 

De fexu afftgnatt , et de fexu graduque ejus> cut af- 

fgnatur. 

§ I. Nec tantum libertum, fed etiam libertam, et non tantum filio 
nepotive, fed etiam filias neptive, aftignare permittitur. 

§ 1. Every freed-perfon is afftgnable, whether man or woman: and an argu¬ 
ment may be made not only to a fin or grandfin , but to a daughter or grand¬ 
daughter. 

De liberis in poteftate vel emancipate . 

§ II. Datur autem haec affignandi facultas ei, qui duos plurefve libe- 
ros in poteftate habebit, ut eis, quos in poteftate habet, aftignare liber¬ 
tum libertamve liceat. Unde quaerebatur, ft eum, cui affignavit, poftea 
emancipaverit, num evanefcat aflignatio ? Sed placuit evanefcere: quod 
et Juliano et aliis plerifque vifum eft. 

§ 2. 'The power of aligning freed-perfins is given to him, who hath two or 
more children unemancipated, fi that a father may affign a freed-man or freed wo¬ 
man to thofi children , whom he retains under his power : and hence it became 
a queftion, if a father Jhould affign a freed-man to his fin and afterwards eman¬ 
cipate that fin, whether the alignment would, or would not be null? and the 
decifion hath been in the affirmative which hath been approved of by Julian and 
many others. 



§ III. Nec intereft, an teftamento quisaftignet, an fine teftamento; 
fed etiam quibulcunque verbis patronis hoc permittitur facere, ex ipfo 
SC. quod Claudianis temporibus fa&um eft, Sabellio Rufo et Afterio 
Scapula Confulibus. 

§ 3. But it makes no difference, whether the affignment of a freed-man is made 
by teft ament, or not by t eft ament for patrons may affign even by word of mouth 
which was permited by the fenatus-confultum, made in the reign of Claudian in the 
confulate of Sabellius Rufus and Afterius Scapula. 
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Titulus Decimus. 

De bonorum pofleflionibus. 

D. xxxvii. T. i. 


Cur introduSice bonorum poJJeJJtones' y et quts Jit earum 

effe&us . 

J U S bonorum pofleflionis introdu&um eft a prastore emendandi vete- 

ris juris gratia. Nec folum in inteftatorum haereditatibus vetus jus eo 
modo praetor emendavit, ficut fupra didtum eft; fed in eorum quoque, 
qui teftamento fadto deceflerint. Nam, ft alienus pofthumus haeres fuerit 
inftitutus, quamvis hxreditatem jure civili adire non poterat, cum infti- 
tutio non valebat, honorario tamen jure bonorum poflfeflbr efficiebatur; 
videlicet cum a praetore adjuvabatur. Sed et is a noftra conftitutione ho- 
die redle hxres inftituitur, quafi et jure civili non incognitus. Aliquan- 
do tamen neque emendandi neque impugnandi veteris juris, fed magis 
confirmandi gratia, praetor pollicetur bonorum pofleflionem. Nam illis 
quoque, qui, rede teftamento fado, haeredes inftituti funt, dat fecundum 
tabulas bonorum pofleflionem. Item ab inteftato fuos haeredes, et agna- 
tos, ad bonorum pofleflionem vocat. Sed et remota quoque bonorum 
pofleflione ad eos pertinet hasreditas jure civili. Quos autem folus praetor 
vocat ad hxreditatem, haeredes quidem ipfo jure non fiunt: nam praetor 
haeredem facere non poteft : per legem enim tantum, vel flmilem juris 
conftitutionem, haeredes fiunt, vel per fenatus-confulta et conftitutiones 
principales: fed, cum eis praetor dat bonorum pofleflionem, loco haeredum 
conftituuntur, et vocantur bonorum pofleflores. Adhuc autem et alios 
complures gradus praetor fecit in bonorum pofleflionibus dandis, dum id 
agebat, ne quis fine fucceflore moreretur. Nam, anguftiflimis finibus con- 
ftitutum per legem duodecim tabularum, jus percipiendarum hxreditatum 
praetor ex bono et aequo dilatavit. 

{The right of J'ucceeding by the p r ^effion of goods was introduced by the prs- 
tor t in amendment of the antient law \ which he corrected, not only in regard 
to the inheritances of inteftates, (as we have before obferved *,) but in regard alfo 
to the inheritances of thofe , who die teftate: for , if a pofthumous jlranger was 
inftituted an heir , altho * he could not enter upon the inheritance by the civil law , 
inafmuch as his injhtution as heir would not be valid , yet by the prcetorian or 
honorary law he might be made the poffeffor of the goods , when he bad received 
the apfijlence of the praetor. But fuch Jlranger may at this time , by virtue of our 
confutation, be legally inftituted an heir , being no longer regarded as a perfon un¬ 
known to the civil law. But the preetor fometimes beftows the pojfefion of goods, 
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intending neither to amend nor impugn the old law , but only to confirm it: for he 
gives the poffeffion of goods fecundum tabulas to thofe , who are appointed the heirs 
of the deceafed by a regular teflament. He alfo calls proper heirs and agnates to the 
poffeffion of the goods of inteflates *, and yet the inheritance would be their own by the 
civil law, allho * the prator did not interpofe his authority. But thofe , whom the 
pr<£tor calls to an inheritance merely by virtue of his office, do not become legal 
heirs *, inafmuch as the prcetor can not make an heir ; for heirs are made only by 
law , or by what has the effect of a law, as a decree of the fenate, or an imperial 
conflitution. But , when the prcetor gives any perfons the poffeffion of goods , they 
(land in the place of heirs, and are called the poffeffors of the goods. But the prce¬ 
tor hath alfo devtfed many other orders of perjons, to whom the poffeffion of goods 
can be granted, to the intent , that no man may die without a fucceffor: and, by 
the rules of juftice and equity , be hath greatly inlarged the right of taking in 


heritances, which was bounded zvithin 
tzvehe tables. 

Jus bonorum pofleffionis.] The bonorum pof- 
fejfto is not now in ufe even in thofe countries, 
where the civil law prevails: for, fucceilion by 
teftament, or by law, comprehends every cafe. 
“ Jus civile et praetorium hodie in unam confo- 
“ nantiam reda&um ell; ideoque hujus tituli 
“ nullus amplius eft ufus: etenim, qui aliis ex 
“ teftamento et ab inteftato fuccedunt, in uni- 
“ verfum haeredes appellari folent.” Groenenue- 
gen, de leg:bus abrogatis. h. t. In England, eftates 
in general may be divided into two forts, real 
and pcrfonal ; and fucceffions to thefe two diffe¬ 
rent kinds of eftates are governed by different 
rules of law. But it is neceflary to premife, 
that by real eftate is moft commonly meant an 
eftate in land in fee, e. defcendible from a 
man to his heirs for ever : and that by pergonal 
eftate are meant eftates inland, determinable 
upon years, money in the funds or upon mort¬ 
gages, plate, jewels, is'c, and that fuch perfonal 
eftate is generally comprehended, in technical 
and artificial language, under the terms goods 
and chattels. Now in real eftates there is no 
room for the bonorum 'offeJJjo oi the Roman law to 
take place in England ; tor all fuch eftates veil 
in and defeend inftantly to the heir, at the 
death of his anceftor ; but in regard to goods 

and chattels the office of the ordinary or eccle- 

0 

fiallical judge feems to be finnlar to that of the 
Roman praetor in granting thepolTefiion of goods. 
For, when a man dies, who has difpofed of his 
perfonal eftate by teftament, the heirs or execu¬ 
tors, appointed by that teftament, mull prove 
it before an ecclefiaftical judge, w'ho by grant¬ 
ing probate gives the poffeffion of goods to the 
executors fecundum tabulas , according to the 
will, or at leaf! confirms them in the poffeffion 
already taken, Ccnvel, h. 1 . And, when any 
perfon dies inteftate, the ordinary (by virtue of 
31 Ednsc. 3 . chap. 11 , and z i Henry 8 . chap. 5 . ) 
grants the poffeffion and adminiltration of the 
inteftate’s goods to the widow or next of kin to 


be moft narrow limits by the laws of the 

fuch inteftate, or to both, at his diferetion. 
And by the 22d and 23d of Charles the fecond, 
cap. 10. it is enacled, “ that all ordinaries and 
“ ecclefiaftical judges may call adminiftra- 
“ tors to an account and order distribution, 
“ after debts and funeral expenfes are paid; to 
“ wit, one third to the widow of the inteftate, 
“ and the refidue among his children and thofe 
“ who legally reprefent them, if any of them 
“ are dead : that, if there are no children, or 
“ legal reprefentatives of them, one half of the 
“ inteftate’s eftate (hall be allotted to the widow, 
“ and the refidue to the next of kindred to the 
“ inteftate in equal degree, and thofe, who re- 
“ prefent them : that no reprefentation (hall be 

“ admited among collaterals after brothers and 

“ fillers children; and that, if there is no wife, 
“ all (hall be diftributed among the children; 
“ and, if no child, to the next of kin to the in- 
“ teftate in equal degree and their reprefenta- 
“ tives.” And by \Jac.z. cap. 3d. it is en¬ 
abled, “ that, if a brother or filler dies, each 
“ brother and filler, and their reprefentatives, 
“ lhall have an equal lhare with the mother.” 
From all which the analogy, between the ei- 
<vil law and the law of England, is very ob- 
fervable. 

A noilra conftitutione.J This conllitution is 
not extant. 

Confirmandi gratia.] “ Ob id certe, at juftius 
“ p^ffidere viderentur, qui autore praetore ad 
“ fucceffionemperveniflent; jullior enim habe- 
“ tur polfeffio, quam quis praetore nancilcitur. 
“ Praiterea non potell non efie commcdum plu- 
“ res haberevias confequenda; haereditatis ; quo- 
“ niam, una repudiata, fupereft tamen altera; 
“ ex quo facile colligitur, hanc praetoriam con- 
“ firmationem, etfi necefiaria non fit, fua tamen 
“ utilitate noncarere.” Mynfmger, h.l. 

Et alios complures gradus.] ** Complures 
“ gradus fecit praetor in bonorum pofteffionibus; 
“ non eos folum, qui fupra memorati funt, unde 

“ liber :, 





<* liberi, unde It git inti, mde cognatt, fecundum ta- 
“ bulus: his enim addidit, contra tabular, »»</* 
‘ l perfontt, tanquam ex familia, unde vir et 


“ uxor, nunc confirmans, nunc fapplens, nunc 
“ corrigens et impugnans jus civile.” My >fin■ 
germ, b. 1. 


De fpeciebus ordinariis . Jus vetus . 

§ I. Sunt autem bonorum poflefliones ex teftamento quidem hot : 
prima, quae praeteritis liberis datur, vocaturque contra tabulas : fecunda, 
quam omnibus jure leriptis haeredibus praetor pollicetur; ideoque vocatur 
fecundum tabulas. Et, cum de te ft at is prius locutus eft, ad inteftatos tran- 
fttum fecit. Et primo loco fuis haeredibus, et iis, qui ex edidto praetoris 
inter fuos haeredes connumerantur, dat bonorum pofleffionem, quae vo¬ 
catur unde liberi. Secundo, legitimis haeredibus. Tertio, decern perfonis, 
quas extraneo manumiflori praeferebat. Sunt autem decern perfonae hae; 
pater, mater, avus, avia, tam paterni quam materni; item filius, filia j 
nepos, neptis, tam ex filio, quam ex filia; frater fororve, confanguinei 
vel uterini. Quarto, cognatis proximis. Quinto, tanquam ex familia. 
Sexto, patrono patronaeque, liberifque eorum et parentibus. Septimo, 
viro et uxori. O&avo, cognatis manumilToris. 


§ 


The kinds or fpecies of the pofftjfcns of poods or praetorian fuccejfions, when 


there is a t eft ament, are the following 


The firjl is that pojj'ejfu 


r*' 


hich is given 


children , of whom no mention is made in the tefla, 


and this is called poffefiio 


tabulas i. e. a pofieftion contrary to the teftament 


The fecond 


that 


which the praetor promifes to all writen heirs, and it is therefore called fecundum 


tabulas-, i.e. a pofieftion according to the teftament 


proceeded to the pojfejfion of goods in regard to intejlates 


Thefe being fixed , the pr<e 


the pojfejfion of goods, called unde lib 


the praetorian edid are numbered among the proper 


gitime heirs:- 
manumittor, 


thirdly 


ms in regard to intejlates - and firjl he give 

liberi, to the proper heirs, or to thofe, who b 

among the proper heirs:- fecondly, to the le 

perfons, in preference to a fir anger, who was th , 


father, a mother, or a grandfather or grand mother, pater 


nal or maternal to a fon, a daugbt 


grandfon or grand-daught 


by a daughter as by a fon to 
fourthly, to the nearejl cogn: 
the family, tanquam ex fa mi 
their children, and their pai 


brother or fifier, either confanguine 
;: fifthly, to thofe, who are 


as it 


fixthly, to 
- feventhly 


the patron or patronefs, and 




hujband and wife 


vhthly, to the cognates of a manumittor or patron 

Extraneo manumilTori.] “ Extraneus manu- Tanquam 


Tanquam ex familia.] 


<( 


Puto familiam fig 


f * 


H 


jnifior erat, qui non conti a&a ftducia emun- “ nifeari patroni ; i.e. hac bonorum pofTeiiku.; 

• rr.s* 71 f 7. / 44 1 y /"* O t* i xi Ai*/i4i f j r rt ■ * a r ^ Venn. 


cipaftet 


A ly>fi 


i/cer. h. /, 

© 


vocari patroni agnates 


Jus novum . 

§ II. Sed eas quidem prastoria introduxit jurifdidio: a nobis tamen 

nihil incuriofum prsetermifium eft: fed, noftris conftitutionibus omnia cor- 

rigentes, contra tabulas quidem et fecundum tabulas bonorum pofieftio- 

nes admifunus, utpote necelTarias conftitutas: nec non ab inteftato, unde 

liberi , et unde legitimi , bonorum poflefliones. Quas autem in protons 

<dido quinto loco pofita fucrat, id eft, unde decern perfona , earn piopro- 

F pofito 
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pofito et compendiofo fermone fupervacuam oftcndimus, Cum enirrt pri- 
vata bonorum poffeffio decern perfonas praeponebat extraneo manumiffo- 

ri, noftra conftitutio, quam de emancipatione liberorum fecimus, omni¬ 
bus parentibus eifdemque manumifloribus, contrada fiducia, manumif- 
fionem facere dedit; ut ipfa manumiffio eorum hoc in fe habeat privile- 
gium, et fupcrvacua fiat fupradida bonorum poffeffio. Sublata igitur 
pradida quinta bonorum pofleffione in gradum ejus fextam antea bono¬ 
rum pofleflionem induximus, et quintam fecimus, quam praetor proximis 
cognatis pollicetur. Cumque antea fuerat feptimo loco bonorum poflef- 
fio, tanquam ex familia, et odavo, unde patroni patronaque , liberi et pa- 
rentes eorum , utramque per conflitutionem noftram, quam de jure patro- 
natus fecimus, penitus evacuavimus. Cum enim ad fimilitudinem fuccef- 
fionis ingenuorum libertinorum fuccefiiones pofuerimus, quas ufque ad 
quintum gradum tantummodo coardavimus, ut fit aliqua inter ingenuos 
et libertinos differentia, fufficit eis tarn contra tabulas bonorum poffeffio, 
quam unde legitimi, et unde cognati , ex quibus poffunt fua jura vindicare, 
omni fcrupulofitate et inextricabili errore iftarum duarum bonorum poffef- 
fionum refoluto. Aliam vero bonorum poffeflionem, quae unde vir et uxor 
appellatur, et nono loco inter veteres bonorum pofleffiones pofita fuerat, 
et in fuo vigore fervavimus, et altiore loco, id eft, fexto, earn pofuimust 
decima quoque veteri bonorum pofleffione, quae erat unde cognati manu- 
mijforis , propter caufas enumeratas merito fublata, ut fex tantummodo bo¬ 
norum pofleffiones ordinariae permaneant, fuo vigore pollentes. 

§ 2. The praetor s authority hath introduced thefe fucceffons •, but we, not Offer¬ 
ing any ufelefs injlitution to continue in the law , have nevertbelefs admited by our 
corflitutions the poffeffion of goods contra tabulas and fecundum tabulas, as neceffary ; 
and alfo the poffeffions of goods ab inteftato, called unde liberi and unde legitimi: 
but we have briefly Jhewed , that the poffeffion, called unde decem perfonae, which 
was ranked by the pr<etor s edit? in the fifth order, was unneceffary : for, whereas 
that pcffejflon prefered ten kinds of perfons to a fir anger, who was the manumit ten' 
at emancipation, our conftitution, which regards emancipation, hath permited all pa¬ 
rents to manumit their children, a fiduciary contraft being prefumed ; Jb that the 
poffeffion unde decem perfonas is now ufelefs. The afore-mentioned fifth poffeffion 
being thus abrogated, we have now made that the fifth, which was formerly the firth, 
by which the praetor gives the fucceffon to the neareft cognates. And, whereas 
formerly the poffeffion of goods, called tanquam ex familia, was in the feventh place, 
and the poffeffion of goods called unde patroni patronasque, hberi et parentes eo*- 
rum, was in the eighth , we have now annulled them both by our ordinance concerning 
•the right of patronage. And having brought the fucceffwns of the libertini to afi- 
militude with thofe of the ingenui, (except, that we have limited the former to the 
. fifth degree, fo that there may fiill remain fome difference between them) we think, 
that the poffeffions contra tabulas— unde legitimi— and unde cognati may Of¬ 
fice, by which all perfons may vindicate their rights, the niceties and inextricable er¬ 
rors of thofe two kinds of poffeffions , tanquam ex familia and unde patroni, being 
removed. The other poffeffion of goods, called vir et uxor, which held the ninth place 
•among the ant tent poffeffions, we have preferved in full force and have placed in an 

. higher 
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* 

higher degree , namely , the fix lb. The tenth of the antient poffijftons , called unde 
cognati manumifioris, defervedly abrogated for caujes already enumerated, 
there now remain only in force fix ordinary poffeffions of goods. 

Noftra conftitutio.] Cod.%. t. 49. /. ult. u Haec “ tur. Theoph. 

*« conftitutio, quam de emancipationibus con- Per conftitutionem noftram.J Haec eft ea 
•* fcripfit imperator, omnibus parentibus et ma- “ dem graeca conftitutio, cujus fuperius quoquc 
“ numiftoribus praefumptionem contra&ae fidu- “ aliquoties meminit imperator, et qua totam 
“ ciae admifit, ut ipfa emancipatio tacite id in “ fe caufam fucceffionis libertorum plene defini 
fe habeat; merito igitur pnefeta bonorum “ viffe teftatur: non extat haec conftitutio, fed 
« pofleflio pro fupervacua habenda eft, cum “ epitomen ejus nobis ex Bafilicis repraefenta*: 
«* extraneus pofthac manumiftor nullus invenia- “ Cujacius lib. 20. obf. 34. 


Septima 


Species extraordinaria. 

§ III. Septima eas fecuta, quam optima ratione praetores introduxe- 
runt. Noviflime enim promittitur edi&o iis etiam bonorum pofleflio, qui 
bus, ut detur, lege vel fenatus-confulto vel conflitutione comprehenlun 
efl: quam neque bonorum poflfeflionibus, quae ab inteflato veniunt, ne- 
que iis, quae ex teflamento lunt, praetor flabili jure connumeraverit: fe< 
quafi ultimum et extraordinarium auxilium (prout res exigit) accommo 
davit, fcilicet iis, qui ex legibus, fenatus-confultis, conflitutionibufve prin 


ne- 

fed 


cipum 


jure 


teflamento 


ab inteflato veniunt 


§ 3. But to thefe a feventh poffeftion hath been added, which the praetors have in¬ 
troduced with the great eft reafon: for, by editt, this poffeftion of goods is pro mi fed to 
all thofe, to whom it is appointed to be given by any law, fenatus-confultum , or con- 
ft i tut ion: and the prat or hath not pofitively numbered this poffeftion of goods either 
with the poffeftions of the goods of inteftate or teftate per fins, but hath given it, ac¬ 
cording to the exigence of the cafe, as the laft and extraordinary refitirce of thofe , who 
are. called to the fucceftions of teftates or inteftates , by any particular law, any decree 
of the finale , or any new coiftitution. 



§ IV. Cum igitur plures fpecies fucceflionum praetor introduxiflet, 
eafque per ordinem difpofuiflet, et in unaquaque fpecie fucceflionis faepe 
plures extent difpari gradu perfonae, ne a&iones creditorum differentur, 
led haberent, quos convenirent, et ne facile in pofleflionem bonorum de- 
fundi mitterentur, et eo modo flbi confulerent, ideo petendae bonorum 
pofleflioni certum tempus praefinivit. Liberis itaque et parentibus, tarn na- 
turalibus quam adoptivis, in petenda bonorum pofleflione anni fpatium, 
cteteris autem (agnatis vel cognatis) centum dierum, dedit. 

§ 4. The praetor, having introduced many kinds of fucceftions and ranked them in 
order, hath thought proper, inafmuch as many perfins of different degrees are often 
found in one fpecies of fuccejfton, to limit a certain time for demanding the poffeftion oj 
goods, to the intent, that the alt ions of creditors may not be delayed for want of a 
proper per fan, againft whom to bring them, and that the creditors themfilves may not 
obtain the poffeftion of the effects of the deceafed too eaftly, and fa conjult filely then 
own advantage: therefore to parents and children, whether natural or adopted, the 
praetor hath given the fpace of one year, in zvhicb they may either accept or refute 
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the pojfejfion of goods. But to all other perfons, agnates or cognates, ht allows on - 
ly an hundred days. 


Certum tempus.] 



Ulpian. 


De jure accrefcendi et iterum de fuccejforio ediElo . 

§ V. Et, fi intra hoc tempus aliquis bonorum pofleflionem non petie- 
rit, ejufdem gradus perfonis accrefcit, vel, fi nullus fit, deinceps caeteris 
bonorum pofleflionem perinde ex fuccefibrio edido pollicetur, ac fi is, qui 
praecedebat, ex eo numero non eflet. Si quis itaque delatam fibi bonorum 
pofleflionem repudiaverit, non, quoufque tempus bonorum pofleflioni prae- 
finitum exceflerit, expedatur; fed ftatim caeteri ex eodem edido admit- 
tuntur. 

§ 5. And, if any perfon intituled does not claim the pojfejfion of goods within the 
time limited, his right of pojfefion accrues firfi to thofe in the fame degree with 
himfelf *, and , in default of perfons in the fame degree, then the prat or by the fuc- 
ceffory edid beftows the pojfejfion of goods upon thofe in the next degree, as if he, 
who preceded, had no right. And, if any man refufes the pcjfejfon of goods, when 
it is open to him, there is no necejfity to wait, 9 till the time limited is expired, but 
thofe, who are the next in fuccejfion, may be injlantly admited by virtue of the be- 
fore-mentioned edid. 

Ex fucceflorio edido.] W. IF. 38. t.9. 


Explicatio diSti temporis. 

§ VI. In petenda autem bonorum poffefiione dies utiles finguli confi- 
derantur. 

§ 6. It is here to be obferved, that in regard to the time prefcribed for demand¬ 
ing the pojfejfion of goods, we count all the days, which are utiles; i. e. thofe days , on 
which the party, having knowledge that the inheritance is open to him, might ap¬ 
ply to the judge. 

Dies utiles.] “ Dies in jure nofiro alii funt “ juris poteftas eft; et hi ncque ignoranti, ne- 
“ continui, alii utiles. Continui, qui fine in- “ que agere non valenti, currunt. Jf. 44. t . 3. 
“ terruptione, nullifque exceptis, currunt: uti- l.i. Finn. Theoph.h.t, 

“ les funt illi duntaxat, quibus experiundi fui 

jjjjuomodo peti debet . 

§ VII. Sed bene anteriores principes et huic caufae providerunt, ne 
quis pro petenda bonorum pofleftione curet; fed, quocunque modo admit- 
tentis earn indicium oftenderit, intra ftatuta tamen tempora, plenum ha- 
beat earum beneficium. 

§ 7. The emperors, our predecejfors, have wifely provided in this cafe, that no 
perfon need be Jolicitous to demand the poffeflion of goods in folemn form : for, if by 
any all it manifejlly appears, that a man has in any manner confented to accept the 
praetorian fucceflion within the prefcribed time , he fkall enjoy the full benefit of it. 


Titu 



# 






E ST et alterius generis per univerfitatem fucceftio : qu$ neque 

duodecim tabularum, neque prioris edi&o, fed eo jure, quod 
fenfu receptum eft, introdu&a eft. 



‘There is alfo an univerfal fuccejfion of another kind , which was introduced neither 
by the laws of the twelve tables , nor by the edift of the prator^ but by that law , 
which takes ids rife from general confent and ufage. 


£$uce hoc modo acquiruntur . Jus vetus. 

§ I. Ecce enim,cum pater-familias fefe in arrogationem dat, omnes res 
ejus corporales et incorporales, quaeque ei debitae funt, arrogatori antea 
quidem pleno jure acquirebantur, exceptis iis, quae per capitis diminutio- 
nem pereunt j quales funt operarum obligations et jus agnationis : ufus 
etenim et ufusfruttus licet his antea connumerabantur ; attamen capitis 
diminution minima eos tolli prohibuit noftra conftitutio. 

§ i. For example , if the father of a family gave himfelf in arrogation , all things , 
which appertained to him , whether corporeal cr incorporeal , and whatever was duo 
to him , became antiently the property of the arrogator, thofe things only excepted > 
which peri/hed by diminution or change of fate \ as the duties of freed-men to their 
patrons and the rights of agnation. But, alt ho' life and ujufruit were heretofore 
numbered among thofe rights , which peri fed by diminution , yet our ccnflitution hath 
prohibited , that the ufe and ufufruft of things Jhould be taken away by the leaft di¬ 
minution or change of fate. 

Prohibuit noftra conftitutio.] %>id. Cod, 3. t. 33. /. 16. de ufuf uSu 


Jus 


novum. 



II. Nunc autem nos eandem acquifitionem, quee per arrogationem 
tiebat, coardtavimus ad limilitudinem naturalium parentum. Nihil enim 
aliud, nifi tantummodo ufusfrudtus, tarn naturalibus parentibus quam 
adoptivis, per filios-familias acquiritur in iis rebus, qua? extrinfecus filik 
obveniunt, dominio eis integro fervato. Mortuo autem ftlio arrogato in 
adoptiva familia, etiam dominium rerum ejus ad arrogatorem pertraniit : 
nil! fuperftnt aliae perfonae, quae ex conftitutione noftra patrem in iis, qua 
acquiri non poftunt, antecedant. 

2. But we have now limited the acquifitions obtained by arrogation , in fnniii 
tude of what is gained by natural parents : for nothing is now acquired either by 
natural or adoptive parents , but the bare ufufruft of thofe things , which their chil¬ 
dren poJTefs adventitioufly and cxlrinf tally m their own rig / /, the property fill re 
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maining in lire in the adopted or natural child. But, if an arrogated fon dies under 
the power of his arrogator, then even the property of the effects of fucb fon willpafs 
to the arrogator in default of thofe perfons, whom we have by our conjlitution pre - 
fered to the father in the fuccejfton of thofe things , which could not be acquired 
for him. 

Qu«c ex con&itodofie noftra.] W. Cod, 6. /. $9. /. ult. Commvma it fucetjjtmibu. 

EffeStus hujus acquifittonis . 

£ III. Sed ex diverfo pro eo, quod is debuit, qui fe in adoptionefh 
deait, ipfo quidem jure arrogator non fcenetur, fed nomine filii conveni- 
tur: et, fi noluerit eum defendere, perniittitur creditoribus, per com- 
petentes noftros magiftratus, bona, quae ejus cum ufufru&u futura fuif- 
fent, fi fe alieno juri non fubjeciffet, poflidere, et legitimo modo ea dif- 
ponere. 

§ 3. On the contrary an arrogator is not bound at law to fatisfy the debts of his 
adopted fon in confequence of a d ire ft attion ; but yet he may be convened in his fon's 
name, and, if he refufes to defend his fon, then the creditors, by order of the proper 
magiflrate, may feize upon and legally fell all thofe goods, of which the ufufrubi, as 
•well as the property, would both have been in the debtor , 7/ he had not made bimfelf 
fubjeff to the power of another. 



Titulus Duodecimus. 

De eo, cui Iibertatis caufa bona addi- 

cuntur. 

Continuatio. 

A Ccessit novus cafus fucceflionis ex conflitutione Divi Marci. 

Nam, fi ii, qui libertatem acceperunt a domino in teftamento, ex- 
quo non aditur haereditas, velint bona fibi addici libertatum confervan- 
darum caufa, audiuntur. 

A new fpecies of fucceffion hath taken it's rife from the conjlitution of Marcus Au¬ 
relius. For , if thofe Jlcrves, to whom freedom hath been bequeathed, are dejirous, 
for the Jake of obtaining it, that the inheritance, which bath not been accepted by tbs 
writen heir, fhould be adjudged to them, they Jhall obtain their requeft, 

Refcriptum D. Marci . 

§ I. Et ita Divi Marci refcripto ad Pompilium Rufum continetur: 
Verba refcripti ita fe habent. Si Virgtnio Vslenti, qui teftamento fuo liber¬ 
tatem quibufdam adfcripfit, nrnine fuccejfore ab inteftato exijlente , in ea 
caufa bona ejus cjfe cceperunt, ut vmire debeant, is, cujus de ea re notio eft, 

adit u s 
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to 

aditus rationem dejiderii tui habebit, ut liber tat urn, tam earum, Qua direfto, 
quam earum , qua per fpeciem fideicommijfi relifta funt, tuendarum gratia 
addicantur tibi, ft idonee creditoribus caveris de Jolt do, quod cuique debetur, 
fohendo. Et ii quidem, quibus dire ft a libertas data ejl, perinde liberi erunty , 
ac Ji hareditas adita ejfet : ii autem, quos hares manumittere rogatus ejl, a 
te libertatem confequentur \ ita autem ut Ji non alia conditione velis tibi bona 
addict, quam ut ii etiam , qui dir efto libertatem acceperunt, tui liberti Jiant: 
nam hutc etiam voluntati tua, fi ii, . quorum de jlatu agitur, confentiant , 
auftoritatem nojiram accommodamus. Et, ne hujus refcriptionis nojira emolu- 
mentum alia rati one irritum jiat, Jijifcus bona agnojcere voluerit, et ii, qui 
bonis nojlris attendunt, fciant , commodo pecuniario praferendam ejfe liberta ~ 
tis caufam, et ita bona cogenda, ut libertas eis falva Jit, qui earn adipifci 
potuerunty ac Ji bar edit as ex tejlamento adita ejjet, 

§ i. And to the fame effeft is the refcript of the emperor Marcus to Pompilius 
Rufus •, the words of which are tbefe. 44 If the eftate of Virginias Valcns, who 
“ by te {lament hath bequeathed to certain perfons their freedom, muft necefla- 
44 rily be fold, and there is no fucceffor ab intejlatc , then the magistrate, who 
“ has the cognizance of thefe affairs, (hall upon application hear the merits 
44 of your caufe, that, for the fake of preferving the liberty of thofe, to whom 
“ it was given, either dire&ly or in trufl, the eftate of the deceafed may be ad- 
“ judged to you, on condition, that you give good fecurity to the creditors, 

“ to pay them the whole of their juft demands. And all thofe, to whom free- 
“ dom was direttly given, (hall then become free, as if the inheritance had been 
“ entered upon by the writen heir •, but thofe, whom the heir was ordered to 
44 manumit, fhall obtain their freedom from you only. And, if you are not 
44 willing, that the goods of the deceafed fhould be adjudged to you on any 
“ other condition, than that even they, who received their liberty direttly by 
44 teftament, fhall allb become your freed-men, we then order, that your will 
“ fhall be complied with, if the perfons agree to it, who are to receive theii 
44 freedom. And, left the ufe and emolument of this our refcript fhould be 
44 fruftrated by any other means*, be it known to the officers of our revenue, 

44 that, whenever our exchequer lays claim to the eftate of a deceafed perlbn, 

44 the caufe of liberty is to be prefered to any pecuniary advantage ; and that 
44 the eftate fhall be lb feized, as to preferve the freedom of thole, who could 
44 otherwife have obtained it: and this in as full a manner, as if the inheritance 
44 had been entered upon by the teftamentary heir.” 



II. Hoc refcripto fubventum eft et libertatibus et defun&is, ne bo 
eorum a creditoribus poftideantur 



Certe 


fuerint hac d 




caufa bona addidta, ceffat bonorum venditio: exiftit enim defundi dek 


for 


quidem idoneus, qui de folido creditoribus 
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effe ft. For he, to whom the goods are adjudged, is the proteft or of the deeeafed, and 
tnuji always be a per [on, who can give fecurity for the full payment of creditors . 


Ubi locum habeat . 



III. In primis hoc refcriptum toties locum habet, quoties teftamen- 
to libertates data? funt. Quid ergo fi quis inteftatus decedens codicillis li- 
bertates dederit, neque adita fit ab inteftato haereditas? Favor conftitutio- 
nis debebit locum habere : certe, fi teftatus deceflerit et codicillis dede¬ 
rit libertatem, competere earn, nemini dubium eft. 


§ 3. This refcript takes place, whenever freedom is confered by tejlament. But , 
when a majler dies intejlate, having bequeathed freedom to his J,laves by codicil, and 
his inheritance is not entered upon, what will then be the confluence ? We anfwer , 
that the favor of the refcript Jhall extend to this cafe \ but it is mof certainly not to 
be. doubted, that, if a mafter dies t eft ate and by codicil bequeaths freedom, the re¬ 
script Jhall be of full force. 

§ IV. Tunc enim conftitutioni locum efie verba oftendunt, cum ne¬ 
mo fiicceffor ab inteftato exiftat. Ergo, quamdiu incertum erit, utrum 
exiftat, an non, ceflabit conftitutio. Si vero certum efle coeperit, nemi- 
nem exiftere j tunc erit conftitutioni locus. 

§ 4. The words of the refcript fhew, that it is then in force, when there is ab- 
folutely no fucceffor ab inteftato. It therefore follows, that, as long as it remains 
doubtful, whether there is or is not a fuccejfor, the conftitution fhall not take place: 
but, when once it is certain, that no one will enter upon the fucceffion, the ordinance 
jhall then have it's effe ft. 

§ V. Si is, qui in integrum reftitui poteft, abftinuerit haereditate, 
an quamvis poteft in integrum reftitui, poteft: admitti conftitutio, et bono- 
rum addidio fieri? Quid ergo, fi poll: addidionem, libertatum confervan- 
darum caufa fadam, in integrum fit reftitutus ? Utique non erit dicen- 
dum, revocari libertates: quia femel competierunt. 

§ 5. But, if he, who has a right to be reft or ed in integrum (as a minor for 
example) fljculd delay to take upon him the inheritance of his father, it may then be 
ajked, whether, notwithfunding this right of being reftored, the conftitution ftoall 
take place, and an adjudication of the goods pafs to a ft ranger, or one of the Jlaves ? 
Jnd again , it may be demanded, what will be the confequence, if, after an adjudica¬ 
tion has been made for the fake of liberty, the heir ftjould be reftored in integrum? 
We anfwer, that freedom , when once obtained, Jhall not afterwards be revoked. 


Si libertates datce non funt . 

§ VI. Uxc conftitutio.libertatum tuendaruin caufa introduda eft. Er¬ 
go, ft libertates nulla? lint data?, cefiat conftitutio. Quid ergo, fi vivus de¬ 
derit libertates vel mortis caufa, et, iie de hoc quasratur, utrum in frau- 
dem creditorum, an non, fadu^ fit, idcirco velint fibi bona addici, an 

fiudiendi funt ? Et magis eft, ut audiri debeant, etli deficiant verba con- 
ftitutionis. 

§ 6 . 
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| 6 . Vbis cottftitution was made for the protection of liberty \ and therefore, 
when freedom is not given, the conjlitution has no effect. Suppcfe then , that a 
mafter hath given freedom to his (laves either inter vivos, or mortis caufa, and 
that they, to prevent the creditors from complaining, that this was done to defraud 
them, jhould petition, that the eft ate of the deceafed may be adjudged to them ; are 
tbefe perfons to be beared? we anfwer, that we incline to grant their requejl, al¬ 
ibi? in this cafe, the letter of the conjlitution is deficient . 

De fpeciebus additis a Jufliniano. 

§ VII. Sed, cum multas divifiones ejufmodi conftitutioni deefle per- 
fpeximus, lata eft a nobis pleniffima conftitutio, in qua multas lpecies col¬ 
late funt, quibus jus hujufmodi fucceflionis pleniffimum eft effedum; 
quas ex iplius ledione conftitutionis poteft quis cognofcere. 

§ 7. But perceiving, that the relcript was deficient in many refpeCls, we en¬ 
acted a mojl exprefs conjlitution, containing many cafes, which explain the rights 
of fucceffion in the fulleft manner, of which every p erf on, who reads that conftitu • 
tion, will be fenfible . 

Pleniffima conftitutio.] mid. Cod. 7. t. 2. /. 15. 





Titulus Decimus-tertius. 

fuccefiionibus fublatis, quae fiebant per 
bonorum venditiones, et exfenatus- 

confulto Claudiano. 



E Rant ante praedidam fucceffionem olim ct alias per univerlitatem 

fucceffiones : qualis fuerat bonorum emptio, qu$ de bonis debito- 
ris vendendis per multas ambages fuerat introduda; et tunc locum ha- 
bebat, quando judicia ordinaria in ufu fuerant: fed, cum extraordinariis 
judiciis pofteritas ufa eft, ideo cum ipfis ordinariis judiciis etiam bonorum 
venditiones expiraverunt: et tantummodo creditoribus datur officio judicis 
bona poffidere, ct, prout utile eis vifum eft, ea diiponere : quod ex la- 
tioribus digeftorum libris perfedius apparebit. Erat et ex fenatus-conful - 
to Claudiano miferabilis per univerlitatem acquifitio, cum libera mulier, 
fervili amore bacchata, ipfam libertatem per fenatus-confultum amittebat, 
et cum libertate fubftantiam. Quod indignuin noftris temporibus efle 
exiftimantes et a noftra civitate deleri, et non inferi noftris digeftis con- 
ceffimus. 








the eft ales of debtors might he fold i hut this was accompanied by many intricate and 
tedious proceedings ; it continued neverthelefs as long as the ordinary judgments 
were in practice *, but, as foon as the extraordinary judgments were made ufe of, the 
fclemn emptio bonorum ceafed at the fame time with the ordinary judgments. And 
creditors can now pojfefs tbemfelvcs of the goods of their debtors and dtfpofe of them , 
as they think mojl proper , by the decree of a judge. But thefe points are treated of 
more perfectly and at large in the books of our digejls, There was alfo, by virtue of 
the Claudian decree , another univerfal acquifition called miferabilis : for example , 
if a free-woman had debafed herfelf by being inamoured of a Jlave, Jhe loft her free • 
dom by the before named decree, and, together with her freedom, her eft ate andfub- 
ftance. But, it being our opinion, that this part of the decree was unworthy of 
our reign, and ought therefore to be expunged from our laws , we have not permit - 
ed it to be inferted in the digefts. 


Qualis fuerat bonorum emptio.] “ Bona de- 
“ bitoris, poftquara aliquandiu celeberrimis in 
** locis proferipta pependiflent, ex edi&o poffi- 
«* derijubebantur j deinde magifter poftulabatur 
et creabatur, per quem aiftrahebantur et 
“ emptori addicebantur, qui omnibus in foli- 
“ dum fatisfaciebat: aut, antequam emeret, 
“ cum creditoribus de certa parte decide bat.” 
*utd. Theophilum in hunc locum, et Heineccii an- 
tiq. Rom.jur. lib. 2. tit. 17. This exa& fpecies 
of fale is not in ufe in England j but there is a 


{ale not very unlike it in the cafe ©f bankrupts, 
whofe eJlates and goods are fold and divided 
among their creditors by commiffioners, ap¬ 
pointed for that purpofe. <vid. i$Eliz. cap. 7, 
1 Jac. 1. cap* 15. 21 Jac. I. cap. 19. 10 Ann. 

cap. 15. 7 Geo. I. cap. 31. c Geo. 2. cap. 20. 

Ex latioribus digeftorum libris.] D. 42. *. j. 

De rebus aufloritate judicis pojfdendis. D. 42. t. 4. 
Qui bus ex cauf.s in pc.JJ'eJJdouM. eatut. 

Quod indignum noibis temporibus.] <vid. Cod. 
7. t. 24. De Jenatus-confulto Claudiano toll ends. 





Continuatio et dejinitio . 

U n c tranfeamus ad obLigationes. Obligatio eft juris vinculum, quo 
neceflitate adftringimur alicujus rei folvendae fecundum noftrae 


ci vitatis j ura 

Let us now pafs to oblig 


An oblig 


the chain of the law 



country 


which we are neceffarily bound to make fame payment , according to the laws of oft 

Divijto prior . 

Omnium autem obligationum fumma divifio in duo genera de 


I. 

ducitur : namque aut civiles funt 



legibus conftitutae 


prsetoriae 


Civiles funt 


quae 


certo jure civili comprobatae funt. Praetoriae funt 


quas praetor ex fua juriidi&ione conftituit 3 quae etiam honorariae vo- 


cantur. 


§ 1. Obligations are primarily divided into two kinds, civil and praetorian. 
Civil obligations are tkofe , which are conftituted by the laws , or by any fpectes of 

the 
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the civil lav). Praetorian obligations are thofe, which the prcetor bath appointed 
by his authority \ and the/e are alfo called honorary. 

Divijio poflerior . 

§ II. Scquens divifio in quatuor fpecies dividitur. Aut enim ex con- 
tradu funt, aut quaii ex contradu, aut ex maleficio, aut quafi ex malefkio* 
Priuseft, ut de iis, quae ex contradu funt, difpiciamus. Harum aeque 
quatuor funt (pedes. Aut enim re contrahuntur, aut verbis, aut literis, 
aut confenfu: de quibus lingulis difpiciamus. 

§ 2. 'The fecond or fubfsquent divifton of obligations contains four foecies: for 
fome obligations arife by con trad, others by quafi-contrad ; Jotne by malefeafance, 
and others by quafi-malefeafance. We mujl firjl treat of thofe obligations , which 
arife from a contrad ; and of thefe there are alfo four kinds: for obligations are 
contracted by the thing itfelf, by word of mouthy by writing, or by the mere 
confent of parties . Let us now take a Jeparate view of each of thefe methods of 
contracting. 



T ITULUS DE CIMUS-QUINTUS. 

Quibus modis re contrahitur obligatio. 

D.xii.T.i. D.xiii.T.6.7. C.iv.T.r. 23.24.34. 

De mutuo. 

R E contrahitur obligatio, veluti mutui datione. Mutui autem da* 

tioin iis rebus conhftit, qua? pondere, numero, menfurave, conftant; 
veluti vino, oleo, frumento, pecunia numerata, acre, argento, auro, quas 
res, aut numerando, aut metiendo, aut appendendo, in hoc damus, ut ac- 
dpientium fiant. Et, quoniam nobis non eaedem res fed alias ejufdem na¬ 
turae et qualitatis redduntur, inde etiam mutuum appellatum eft: quia ita 
a me tibi datur, ut ex meo tuum fiat: & ex eo contradu nafcitur adio, 
quae vocatur certi condiClio. 

An obligation is contracted by the thing itfelf *, that is, by the delivery of it, as a 
loan or mutuum : and any particular thing , which confijis of weight, number, or 
meafure , as wine, oil, com, coin, brafs, filver, gold, may be delivered as a mu¬ 
tuum ; and thefe fubfiances, when fo delivered, become in fpecie the abfolute pro¬ 
perty of the receiver: and, fince the very identical things lent cannot be refioredy 
but others of the fame nature and quality mufi be paid in lieu of them, this 
loan is therefore called a mutuum ; for in this cafe I lo give, that what is mine 
may become yours: ut ex meo tuum fiat. From this contract arifes that 
action, which is called certi condidio. 




De indebito foluto . 

§ I. Is quoque, qui non debitum accepit ab eo, qui per errorem 
folvit, re obligator, daturque agenti contra eum propter repetitionem 
condiditia a<ftio : nam perinde ei condici poteft, Ji apparet , eum dare 
eportere , ac fi mutuum accepiflet. Unde pupillus, fi ei fine tutoris 
au&oritate indebitum per errorem datum eft, non tenebitur indebiti 
condi&ione, non magis quam mutui datione. Sed hxc fpecies obliga- 
tionis non videtur ex contradu confiftere; cum is, qui folvendi animo 
dat, magis voluerit negotium diftrahere, quam contrahere. 

§• i. He alfo, who bath received what was not due to him, it being paid or 
delivered by miftake, is bound by the thing received , fo that an aft ion of condift ion 
lies againjl him for the recovery of the things at the fuit of him, who paid or delivered 
it erroneoujly. And this aftion may be brought againft the receiver in thefe words, 
fi apparet, eum dare opportere •, in the fame manner , as if he had accepted the 
thing delivered , as a mutuum. And hence it is, that a pupil, when a payment of 
any thing not due hath keen-made to him without the authority of his tutor, is not 
fiibjeft to the aftion called condidio indebiti i becaufe he is not fubjeft to an aftion 
on account of the delivery of a thing, as a mutuum. And yet this fpecies of obliga¬ 
tion does not feein to proceed from a contraft *, ftnce he, who pays with an intention 
to fatisfy his debts , appears more willing to dijfolve , than to make, a contract. 

De commodato* 

§. IJ. Item is, cui res aliquautenda datur, id eft, commodatur, re 
obligatur, & tenetur commodati adione. Sed is ab eo, qui mutuum 
accepit, longe diftat: namque non ita res datur, ut ejus fiat; & ob id 
de ea re ipfa reftituenda tenetur. Et is quidem, qui mutuum accepit, fi 
quolibet fortuito calii amiferit, quod accepit, veluti incendio, ruina, nau- 
fragio, aut latronum hoftiumve incurfu, nihiiominus obligatus manet. 
At is, qui utendum accepit, fane quidem exadam diligentiam cufto- 
diendae rei prxftare tenetur : nec fufficit ei, tantam diligentiam adhi- 
buiffe, quantam fuis rebus adhibere folitus eft, fi modo alius diligentior 
poterat earn rem cuftodire. Sed propter majorem vim, majorefVe cafus, 
non tenetur, fi modo non ipfius culpa is cafus intervenerit: alioqui fi id, 
quod tibi commodatum eft domi, peregre tecum ferre malueris, &' vel 
incurfu hoftium prxdonumve, vel naufragio, amiferis, dubium non eft, 
quin de reftituenda ea re tenearis. Commodata autem res tunc proprie 
intelligitur, fi, nulla mercede accepta vel conftituta, res tibi utenda data eft: 
alioqui, mercede interveniente, locatus tibi ufus rei videtur: gratuitum 
cnim debet efte commodatum. 

§. 2. He alfo, to whom the ufe of any particular thing is granted or com mo- 
dated, is bound by the delivery of the thing, and is fubjeft to an aftion called 
commodataria. But fich perfon widely differs from him, who hath received a 
mutuum: for a commodatum, or thing lent, is not delivered, to the intent that 
it jhould become the property of the receiver and therefore he is bound to rejlore the 

identical 
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identical things which he bath received . There is alfo another difference \ for he, 
who bath accepted a mutuum, is not freed from bis obligation, if even by any acci¬ 
dent, as by the fall of an edifice, fire , fhipwreck, thieves, or the incurftons of an 
enemy, be hath loft what he hath received: but be, who hath received a com mo- 
datum, or a thing lent for his ufe only, is indeed commanded to employ his utmoft 
diligence in keeping and preferving it ; (and it will not fujftce, that he hath taken 
the fame care of it, which he was accuftomed to take of his own property, if it 
appears, that a more diligent man might have preferved it -,) yet, if it is evident, that 
the lofs of it was occafioned by a Juperior force, or feme extracrdinary accident, 
and not by any fault, he is then not obliged to make good the lofs ; but , if a man by 
choice will travel with what he has received as a commodatum or loan, and 
Jhould lofe it ly fhipwreck , or by the incurfion of enemies, or robbers, it is not to be 
doubted, but that he is bound to make r eft itut ion, or to pay an equivalent. A thing is 
properly faid to be lent or commodated, when one man permits another to enjoy the ufe 
of it, and receives nothing by way of hire : but, if a price for hire is paid, the thing 
is let, and not lent; for a commodatum, or loan, tnuft be gratuitous. 

De depofito . 

§. III. Praeterea & is, apud quem res aliqua deponitur, re obligatur, 
teneturque adione depoliti: quia & ipfe de ea re, quam accepit, reftitu- 
enda tenetur. Sed is ex eo folo tenetur, ft quid dolo commiferit; 
culpse autem nomine, id eft, deiidise ac negligentise, non tenetur. 
Itaque fecurus eft, qui parum diligenter cuftoditam rem furto amiferit: 
quia, qui negligenti amico rem cuftodiendam tradit, non ei, fed fuse 
facilitati, id imputare debet. 

§. 3. Any per fen, who is intrufted with a depofite, is bound by the delivery 
of the thing, and is fubjeft to an aft ion of depofite , becaufe he is under an obli¬ 
gation of making reftitution of that very thing, which he received. But a depo- 
fitary is only thus anfwerable on account 0} fraud ; for where a fault only can 
be proved againft him, f<ch as negligence, he is under no obligation ; and he is 
therefore fecure, if the thing depofited is ftolen from him , even alt ho* it was 
carelefly kept. For he, who commits his goods to the care of a negligent friend, 
Jhould impute the lofs of them , not to his friend, but to his own facility ami 

want of caution . 

De pignore . 

§. IV. Creditor quoque, qui pignus accepit, re obligatur: quia & 
ipfe, de ea re, quam accepit, reftituenda, tenetur adione pignoratitia. 
Sed, quia pignus utriufque gratia datur, & debitoris, quo magis pecunia 
ei credatur, & creditoris, quo magis ei in tuto fit creditum, placuit 
fufficere, fi, ad earn rem cuftodiendam, exadam diiigentiam adnibeat; 
quam ft prseftiterit, & aliquo fortuito cafu rem amiferit, fecurum efle, 

nec impediri creditum petere. 

§.4. A creditor alfe, who hath received a pledge, is bound by the delivery 

cf it i for he is obliged to reft ore the very thing, which he hath received , by 

the aft ion called pignoratitia. But, inajmuch as a pledge is given for the mutual 

fe> vice 
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fervid of both debtor and creditor , (of the debtor, that he may obtain the money 
the more eafily , and of the creditor , that the repayment may be the better fecured,) 
it will fuffice, if the creditor JhaU appear to have ufed an exalt diligence in keeping 
the thing pledged: for , if fucb diligence appears to have been ufed, and the pledge 
was loft by mere accident, the law fecures the creditor , as to the left of the thing 
pledged, and he is by no means impeded to fue bis debt . 



T itulus Decimus-sextus. 

De verborum obligationibus. 

D. xl v. T. i. C. viii. T, 3 8. 

Summa. 

V ERBIS obligatio contrahitur ex interrogatione et reiponfione, 

cum quid dari derive nobis ftipulamur: ex qua duse proficifcuntur 
adtiones, tam condidtio certi, fi certa fit ftipulatio, quam ex ftipulatu, II 
incerta fit: qux hoc nomine inde utitur, quod ftipulum apud veteres 
firmum appcliabatur, forte a ftipite defcendens. 

An obligation in words is made by queftion and anfwer, when we ftipulate, that 
any thing Jhall be given or done ; and from hence arife two alt ions, viz. the allion 
called condidtio certi, when the ftipulation is certain ; and the allion called con¬ 
didtio ex ftipulatu, when the ftipulation is incertain. This obligation is called a 
ftipulation, becaufe whatever was firm was termed ftipulum by the anitents -, the 
word ftipulum being probably derived from ftipes, denoting the trunk of a tree. 

De verbis Jiipulationum . 

§. I. In hac olim talia verba tradita fuerunt; Spcndes? Spondeo. 
Promittis ? Promitto. Fidepromittis ? Fidepromitto. Fidejubes ? Fide - 
jubeo . Dabis? Da bo. Facies? Fact am. Utrum autern Latina an Grxca, 

vel qualibet alia, lingua ftipulatio concipiatur, nihil intereft: fcilicet, fi 
uterque ftipulantium intelledtum ejus linguae habeat: nec necefle eft: 
eadem lingua utrumque uti, fed fufficit congruenter ad interrogata re- 
fpondere. Quinetiam duo Grxci Latina lingua contrahere obligationem 
pofliint. Sed haec folemnia verba olim quidem in ufu fuerunt: poftea 
autem Leon in a conftitutio lata eft, quae, folemnitate verborum fublata, 
fenfum et confonantem intelledlum ab utraque parte folum defiderat, 
quibuscumque tandem verbis exprefliim eft. 

%. 1. The following words were formerly ufed in all verbal obligations. 

Spondes ? Spondeo. 

Promittis ? Promitto. 

Fidepromittis? Fide-promitto. 

Fide-jubes ? Fide-jubeo. 


Dabis ? 
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Dabis ? Dabo. 

Facies? Faciam. 

And it is not material, whether the fiipulatim is conceived in Latin, Greek, or any 
ether language , if the ftipulating parties undtrfiand it: neither is it neceffary, that 
the fame language Jhould be ufed by each perfon •, for it is fufficient, if a congruent 
pertinent anfiver is made to each queftion. It is moreover certain, that two Greeks 
may contract in Latin. Antiently indeed it was neceffary to ufe thofe folemn words 
before recited \ but the confutation of the Emperor Leo was afterwards enacted, 
winch takes away this verbal folemnity, and requires only the apprebenjion and confent 
of each party, exprejfed in any form of words. 

Leonina conftitutio.] Otnnes fiipulationes, eti- legibus cognita, fuam haleant fir mit at cm. Cod. S 
<amji non jclennihus, vet dirtttis, fed quibuscunque t. 38. /. 10. 
verbis, confenfu contrahentium compofita funt, vet 



§ II. Omnis ftipulatio aut pure, aut in diem, aut fub conditione 
fit. Pure, veluti quinque aureos dare fpondes? Idque confeftim peti 
poteft. In diem, cum adje&o die, quo pecunia folvatur, ftipulatio fit j 
veluti, decern aureos primis calendis Martiis dare fpondes t Id autem, 
quod in diem ftipulamur, ftatim quidem debetur : fed peti prius, quam 
dies venerit, non poteft: ac ne eo quidem ipfo die, in quern ftipulatio 
fadta eft, peti poteft : quia totus is dies arbitrio folventis tribui debet 3 ne- 
que enim certum eft, eo die, in quem promiflum eft, datum non efife, 
priufquam is dies praeterierit. 

§ 2. Every fiipulation is made to be performed fimply, or at a day certain, 
or conditionally. A fiipulation is made to be performed fimply, when a man fays, 
do you promife to pay me five aurei? And, in this cafe, the money may be in - 
Jlantly demanded. A fiipulation is made to be performed at a day certain, when the 
day is added, on which the money is to be paid: as when a man fays, do you pro¬ 
mife to pay me ten aure 1 on the firft of March ? but note , that what we fiipulate 
to pay at a day certain, tho > it becomes immediately due, yet it cannot be demanded 
before the day comes •, nor can it even then be fued for the whole day mufi be 
allowed for payment *, becaufe it can never be certain , that there hath been a failure 
of -payment on the day promifed, until that day is quite expired. 


De die adjeSto perimendee oiligationis caufa. 

§ III. At, fi ita ftipuleris, decern aureos annuos , quoad vivarn, dare 
fpondes f et pure fa&a obligatio intelligitur, et perpetuatur: quia ad 
tempus non poteft deberi: fed haeres petendo pa&i exceptione fub- 

movebitu r. 

§ 3 But, if a man thus fiipulates\ viz. do you promife to give me ten 
aurei annually, as long as I live ? the obligation is underfiood to be made purely 
or fimply, and becomes perpetual fo as to bind the heirs of the obligor ; for an obli¬ 
gation cannot continue due for a time certain only : yet, if the heir of the Jlipulator 
demands payment , he jhall be barred by an exception of agreement . 

Qr.ia 
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Quia ad tempus.] “ Quod alicui deberi cce- 
“ pit, id certis modis deberi definit, puta 
“ lolutione, acceptilatione, novatione, &c. 
“ ff. 44. /. 7. /. 44. Ulp. Sed tempus non eft 
“ modus tollendae obligation^, cum tempus fit 
“ quidpiam naturale, et obligatio civile quid- 
“ dam; naturalia autem non poffunt toliere 
“ civilia, fed funt alii modi a legibus prae- 
“ fcripti, quibus extinguitur obligatio. Cum 
44 ergo tempus non poflit toliere civilem obli- 
“ gationem, fequitur te hseredi meo remanere 
“ obligatum civiliter, ctiam me mortuo; idque 
“ textus fentit in verbo, perpetuatur. Hax 


M quidem fubtili fummoque jure procedunt; 

“ et, quia iniquum videbatur, ultra id, quam 
“ conventumeft, te cogi, eliditur hsc civilis 
“ obligatio per exceptionem paBi conventi: 
“ et fie, quamvis haeres meus, rigore juris 
“ infpe&o, poflit abs te illos decern aureos 
44 annuos petere, tamen fubmovebitur per ex- 
tc ceptionem paBi conventi de non petendo ; 
“ quafi videaris tacite paftum fecifle, quod ego 
“ ftipulator poflem quidem annuos decern abs 
“ te petere, quamdiu viverem, haeres autem. 
“ meus non poflet. Mynf. 



IV 


De conditioner 

Sub conditione ftipulatio fit, cum in aliquem cafum difFertur 


obligatio, ut, fi aliquid fadtum fuerit 


fuerit 


latio: veil 
Si quis ite 
inde erit, 
tionnli fti 

i 

in haeredem 

continent. 

O 


committatur flip 


ft T’itius conful fuerit fa A.us, quitique aureos darefpondes 


flipuletur, fi 
ac fi ftipulatu 


r- 


fTe 


:it urn non afiendero , dare fpondes f Per 
cum moreretur, fibi dari. Ex condi 


Q 


tan turn fpes eft debitum iri; eamque 
uttimus, fi prius, quam conditio extet 


pfam 
mors nobis 



4. A flipulation is conditional , when an obligation is refered 


depends upon fome thing 


done or not done 


before the fipulati 


take effeft : for inf 


accident 

happen or not to happ 


if a man ftipulates thus 


you promife to pay me five 
you promife to pay me five 
flipulation is in ejfeft the ft 


do 

thus* do 


if Tit 1 us is made a conful 
if I do not afeend the capitol ? which lall 


if he bad fiipulated that five 


fhould be 


paid to him at the time of his death. It is to be obferved , tbat y in every conditional 

latioriy there is only an hope , that the thing fiipulated will become due ; and 
hope a man tranfmits to his heirs , if be dies before the event of the condition. 


ipn 
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De loco. 

Loca etiam inferi ftipulationi folent; veluti, Carthag 



are 


pure 


fieri 


tamen re 



habet 


fpondes ? quae ftipulatio 
tempus adjedtum, quo promiflbr utatur ad pecuniam Carthagini dandam 
Et ideo, fi quis Romas ita flipuletur, hodie Carthagini dare fpondes ? 
tilis erit 


ftipulatio, cum impoffibilis fit repromiflio 



5 


Even pi 


often inferted in a ftipulat 


promife to give me fuch a particular thing at C 

appears to be made fimply y yet 


for example 


And this fi 


do you 


ility carries with it a fpace of 
which the obligor may make ufe of to inable himfelf to pay the money pro 


ifed at Carthage. And therefore , if a man at 


Rome fhould fiipulate in thefe 
do you promife to pay me a fum of money this day at Car- 

f it would be 


words , 

thage ? the flipulation would be null y becaufe the perf01 
impoffiblt 


De 
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De conditione ad tempus prcefens vel prceteritum relata . 

$ VI. Conditiones, quae ad praelens vel prasteritum tempus refe- 
runtur, aut ftatim informant obligationem, aut omnino non different: 
veluti, Ji 7’itius conful fuit, vel, Ji Mavius vivit, dare fpcndes ? nam, 
fi ea ita non funt, nihil valet ftipulatio: fin autem ita fe habent, ftatim 
valet. Quae enim per rerum naturam funt certa, non morantur obliga¬ 
tionem, licet apud nos incerta lint. 

§ 6. Conditions , which relate to the time prefent or paft, either inftantly 
annul an obligation, or inftantly inforce it: for example % if a man fhould thus 
Jtipulate, do you promife me the payment of a fum of money, if Titius hath 
ever been a conful ? or thus, if M^evius is now living ? Jf thefe things are not 
fo, that is, if Titius hath never been a conful , and Maevius is not now living , the 
Jlipulation is void: and if they are Jo, that is, if Titius hath been a conful, and 
Masvius is actually living , then the jlipulation is good and may be inforced : for 
events, which in themfelves are certain* delay not the performance of an obligation , 
alt ho* to us they are not certain . 



fieri, una eademque conceptione ltipuletur quis, claufula hujufmodi erit 
adjicienda j ft adverfus ea faftum erit , five quid ita fa ft urn non fuerit, 
tunc pcence nomine decern aureos dare Jpondes ? 


§ 7. Not only things, as a field , a Jlave , or a book* but alfo afts, maybe the 
fubjcft of ftipulations ; as when we jlipulate , that fomething Jhall or jhall not be 
done. And, in thefe flipulations, it will be right to fubjoin a penalty, left the va¬ 
lue of the Jlipulation fhould be incertain, and the demandant fhould therefore be 
forced to prove how far he isinterefted in it. And therefore, if a man ftipulates, 
that fomething Jhall be done, a penalty ought to be thus added \ do you not promife 
to pay me ten aurei, as a penalty, if the a£t ftipulated is not performed ? But , 
if it is agreed in the fame obligation , thatfome things Jhall be done, and that others 
Jhall not be done, then ought fome fetch claufe, as the following, to be added *, do you 
promife to pay me ten aurei, as a penalty, if any thing is done contrary to 
agreement 5 or if any thing is not done according to our agreement ? 


H 


Titu 
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Titulus Decimus-septimus. 

De duobus reis ftipulandi et promittendi. 

D. xlv. T. 2. C. viii. T. 40. Nov. 99. 

^uibus modis duo ret fieri pojfunt. 

E T ftipulandi et promittendi duo plurefve rei fieri poflunt. Stipu- 

landi ita, ft poll omnium interrogationem promiffor refpondeat, 
Spondeo ; ut puta, cum duobus feparatim flipulantibus ita promiffor re¬ 
fpondeat, utrique vejirum dare fpondeo. Nam, fi prius Titio fpoponde- 
rit, deinde alio interrogante fpondeat, alia atque alia erit obligatio, nec 
creduntur duo rei ftipulandi effe. Duo plurefve rei promittendi ita 
fiunt: Mavi , decern aureos dare fpondes f et , St 7, eofdcm decern aureos dare 
fpondes ? fi refpondeant finguli feparatim, Spondeo. 

T wo or more per fans may Stipulate, and two or more may become obligors . The 
Jlipulating parties are bound , //, after all quejtions have been ajked, the obligor 
anfwers , I promife ; as when, for example, the obligor thus anfwers two perjons 
Separately flip dating, I promife to pay each of you. For, if he firfl promifes 
Titius, and afterwards promifes another, who interrogates him, there will then be 
two obligations, and not two jiipulators to one obligation. Two or more become 
obligors , if after they have been thus interrogated, M^evius, do you promife to 
pay usten aurei ? and, Seius, do you promife to pay us the fame ten au- 
r e 1 ? they each of them anfwer Separately, I do promife. 

De effe&u hujustnodi fiipulationurn. 

§ I. Ex hujulmodi obligationibus et ftipulationibus folidum ftngulis 
debetur, et promittentes finguli in folidum tenentur. In utraque tamen 
obligatione una res vertitur: et vel alter debitum accipiendo vel alter 
folvendo omnium periinit obligationem, et omnes liberat. 

§ 1. By thefe flipulations and obligations the whole fum Stipulated becomes due to 
every perfon Stipulating, and every obligor is bound for the payment of the whole. 
But , as one and the fame thing is due by each obligation, therefore any one of the 
fti\ulators by receiving the debt , and any one of the obligors by paying it, dijcharges 
the obligation of the reft, and frees all parties. 

De fiipulatione pura % et de die et conditioner 

§ II. Ex duobus reis promittendi, alius pure, alius in diem, vel fub 
tonditione, obligari poteft: nec impedimento erit dies aut conditio, quo 
minus ab eo, qui pure obligatus eft, petatur. 

§ 2. Where there are two obligors , the one may bind himfelf purely and Jimply , 
the,other may oblige himfelf only to make payment on a day certain , or upon 

condition . 
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condition. hut neither the day certain , nor the condition , will fecure the perfon y 
who is /imply bound , /row being fued for the payment of the whole . 


Titulus Decimus-octavus. 

De ftipulationibus fervorum. 

9 

D. xlv-.T. 3. 

An fervus fiipulari pofftt. 

S Ervus . ex perfona domini jus ftipulandi habet : fed et haereditas in 

plerifque perfonae defundi vicem fuftinet: ideoque, quod fervus hae- 
reditarius ante aditam hasreditatem flipulatur, acquirit haereditati, *c per 
hoc etiam haeredi poftea fado acquiritur. 

A Jlave obtains the liberty of Jlipulating from the ferfon of his majler ; but 
in many injlances the inheritance reprefents the ferfon of a majler deceafed : 
and therefore whatever an hereditary Jlave Jlipulates for, before the inheritance 
is entered upon, he acquires it for the inheritance , and of courfe for him, who 
afterwards becomes the heir . 

Cut acquirat. De perfona , cut Jlipulatur . De ftipula- 

tione imp erf on ali. 

§ I. Sive autem domino, five fibi, five confervo fuo, five imperfona-* 
liter fervus ftipuletur, domino acquirit. Idem juris eft et in liberis, qui 
in poteftate patris funt, ex quibus caufis acquirere poftimt. 

§ 1. A Jlave, let him Jlipulate how he will , for his majler , for himfelf .> fo> 
a fellow Jlave, or generally without naming any ferfon, always acquires for his 
majler. And the Janie obtains among children, who are under the power of their 
father , in regard tojhofe things , which they can acquire for him , 

De fipulatione faSH . 

§ II. Sed, cum fadum in ftipulatione eontinebitur, omnimodo per¬ 
fona ftipulantis continetur y veluti, ft fervus ftipuletur, ut fibi ire agere 
liceat: ipfe enim tantum prohiberi non debet, non etiam dominus ejus. 

§ 2. But, when a faft or thing to be done is contained in a Jlipulation , the 
ferfon of the (lipulator is folely regarded \ fo that , if even a Jlave /Hpulates, that 
be/ball be f emitted to pafs thro * a field,, and to drive beafls or a carriage thro * 
ip, it is not the majler , but the Jlave only, who is to be permited t y o pafs . 

De fervo communu 

§ III. Servus communis ftipulando unicuique dominorum pro por- 
done dominii acquirit; nifi juffu unius eorum, aut nominatim aliqui 

H 2 eorum 
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eorum, ftipulatus eft: tunc enim foli ei acquiritur. Quod fervus com¬ 
munis ftipulatur, ft alteri ex dominis acquiri non poteft, folidum alteri 
acquiritur : veluti ii res, quam dari ftipulatus eft, unius domini ftt. 

§ 3. If a ftave, who is in common to feveral mafters, ftipulates, he acquires 
a /hare for each in after according to the proportion , which each has in the property 
of him. But , if fuch ftave Jhould ftipulate at the command of any particular 
fnafter, or in bis name, the thing ftipulated will he acquired folely for that mafter. 
And , whatever a ftave in common to two mafters ftipulates for, if part cannot 
he acquired for one mafter, the whole Jhall be acquired for the other : as when the 
thing ftipulated already belongs to one of the two . 



Titulus Decimus-nonus. 




S Tipulationum alias flint judiciales, alias practorias, aliasconven- 

tionales, alias communes, tarn prastorias quam judiciales. 

Some ftipulations are judicial, others praetorian, others conventional, and others 
common \ that is, both praetorian and judicial. 


De judicialibus Jtipulationibus . 

§ I. Judiciales funt duntaxat, quas a mero judicis officio proficif- 
cuntur : veluti de dolo cautio, vel de perfequendo fervo, qui in fuga eft, 
reftituendove pretio. 

§ 1. The judicial are thofe, which proceed merely from the office of the judge \ 
as when fecurity is ordered to be given againft fraud, or for perfuing ajlave, who 
hath fled, and for paying the price of him. 


De prcetoriis. 


§ II. Pretoria funt, quas a mero prastoris officio proficifcuntur ; veluti 
damni infe&i vel legatorum. Prastorias autem ftipulationes fic audiri 
oportet, ut in iis etiam contineantur aedilitias nam et has a jurifdi&ione 
prastoris veniunt. 

§ 2. The praetorian ftipulations are thofe , wh'ch proceed from the mere office of 
the pr<ttor\ as when Jecurity is ordered to be given, pro damno infedto, that is, 
on account of damage not yet done, but likely to happen ; and for the payment of 
legacies. And note, that under praetorian ftipulations we comprehend the edilitian ; 
for thefe proceed from the jurifdiftion of the prator. 


Ut in iis contineantur ALdilitise.] “ iEdilitise ff- 21. M. De a>dilitio editto. 

“ ftipulationes funt quibus venditor cavet de “ Prxtoris ergo vocabulum hie in fenfu la- 
“ morbis et vitiis rerum venalium; puta, rem “ tiflimo accipi videtur pro quovis magiftratu, 
“ morbofam non efe, ftmjumfugitivum non ejfe, et '* Cui eft jurildidio, Hein. 

** de caeteris, quse editto sediliura promittuntur. 

De 


* 
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De conventionalibus* 

§ III. Conventionales funt, quae ex conventione utriulque partis con- 
cipiuntur; hex: eft, neque juflu judicis, neque juflix praetoris, fed ex con¬ 
ventione contrahentium: quarum totidem funt genera, quot, (pene dixe- 
rim,) rerum contrahendarum. 

§ 3. Conventional Jlipulations are thofe y which are made by the agreement of 
parties , that is , neither by order of a judge or preetor , but by the confent of the 
perfons contracting : and of thefe Jlipulations there are- as many kinds , as of things 
to be contracted for. 


De communibus . 

§ IV. Communes funt, veluti rem falvam fore pupillo, (nam et 
praetor jubet rem falvam fore pupillo caveri, et interdum judex, fi aliter 
haec res expediri non poteft,) vel de rato ftipulatio. 

§ 4. Common jlipulations are thofe , which are ordered for the fecurily of the 
effects of a pupils (for the preetor ordains a caution to be given on this account , and 
fomelimes a judge commands it y when it cannot otherways be avoided>) or for the 

ratification 

Nam etprxtor jubet.] “ Hacc ftipulatio, rem an ordinary, is bound to give fecurity; and 
ft falvam fore pupillo, regulariter j uflu praetoris he muft, before his admiftion, take an oath 
« interponitur, nullo interveniente judicio aut to adminifter all the affairs of his ward to 
caufae cognitione; et, nifi caveat tutor, pig- his profit and benefit, and to give a true and 
“ noribus captis et mulfta indifta coercetur; faithful inventary of all his goods, and to ex- 
« quorum nihil eft judicis , qui nudam duntaxat hibit it by a certain time affigned by the judge ; 
“ caufae notionem habetjf Sed finge, debitorem and alfo to render an ex aft and true account 
“ pupilli conventum a ftkore poft litem con- of his office, when required. And befides this 
“ teftatam demum, inter moras judicii, cogno- he muft find fit and able fureties, who muft be 
“ vifle non fatis dediffe tutorem, atque ad hanc bound jointly and feverally for his true and 

“ exceptionem confugere, utique audienduserit, faithful adminiftration. Coquet, x.inji. t. 24. 

“ et in hoc cafu officio judicis injungitur ftipu- But in praftice, (fays Dr. Strahan in his notes 
“ latio. Vinn. upon Domat ) this law is not now obferved, to 

And, according to the laws of England, the very great detriment of minors, 
whoever is appointed a tutor or guardian by 


of a thing done in another s name. 
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De hisy qua non exiftunt. 

§ I. At, fi quis rem, qiwe in rerum natura non eft, aut efle non 
poteft, dari ftipulatus fuerit, veluti Stichum, qui mortuus fit, quern 
vivere credebat, aut Hippocentaurum, qui eflfe non pofiit, inutilis erit 
ftipulatio. 

§ i. But, if a man hath ftipulated, that a thing Jhall be given, which does not , 
or can not exifi , as for inflame, that Stichus, the flave , who is dead , but is 
thought to he living , or that a centaur , who cannot exifi, Jhould be given to 
him , the fiipulation is of no force. 

De his , qua non funt in commercio . 

§ II. Idem juris eft, fi rem facram aut religiofam, quam humani 
juris efle credebat, vel publicam, quat ufibus populi pcrpetuo expofita fit, 
ut forum, vel theatrum, vel liberum homirtem, quem fervum efle cre¬ 
debat, vel cujus commercium non habuerit, vel rem fuam dari, quis fti- 
puletur. Nec in pendenti erit ftipulatio ob id, quod publica in privatam 
deduci, et ex libero fervus fieri poteft, et commercium adipifci ftipulator 
poteft : fed protinus inutilis eft. Item contra, licet initio utiliter res in 
ft ip ul at urn deduda fit, fi tamen poftea in aliquam eorum caufam, de 
quibus fiipra dictum eft, fine fa<fto promifioris devenerit, extinguitur fti¬ 
pulatio. At nec ftatim ab initio tails ftipulatio valent, Lucium Tfitium, 
cum fervus erit , dare fpondes ? et fimilia. Qu$ enim natura fui dominio 
noftro exempta funt, in obligationem deduci nulk) modo poflimt. 

§ 2. And the law is the fame , if a thing [acred, which was thought to he not fo, 
is brought into fiipulation ; or if a man fiipulates for a thing of corf ant public ufe, 
as a forum or a theatre *, or for a free perfon, who was thought to be bond •, or for 
a thing, which he cannot acquire, or for feme thing,, which is already his own : 
nor fkall any fetich fiipulation continue in fufpenfe, becaufe a thing public may become 
private, a freeman may turn flave, a ftipulator may become capable of acquiring, 
or becaufe what now belongs to the ftipulator may ceafe to be his: but every fetch 
ilipulation fhall be inftanUy void. And, on the contrary , altho * a thing may pro¬ 
perly be brought into fiipulation at fife, yet if it aftcwards falls under the clafs cf 
any of the things before mentioned without the fault of the obligor, the fiipulation is 
extinguifhed. And Jucb a fiipulation, as the following Jhall never be valid :—for 
injiance , do you promife to give me Lucius Titius* when he fhall become 
a Have ? for thofe things, which in their natures are exempt from cur dominion , 
are by no means to be brought into obligation . 

De fa&o vel don at ione alterius . 

§ III. Si quis alium daturum fadurumve quid promiferit, non obli- 
gabitur, veluti fi fpondeat Titium quinque aureos daturum. Quod fi 
effedurum fe, ut Titius daret, fpoponderit, obiigatur. 

$ 3. If a man promifes, that another fhall give or do femething, fucb promt for 
fhall not be bound\ as if a man Jhouldpromife, that Titius fhall pay five 

AUREl. 
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aurei. But, if be promifes, that be will caufe T i t jus to pay Jive aurei, bis 
promife jhall be binding. 

De eo> in quem confertur obligatio> vel folutio . 

§ IV. Si quis alii, quam ei, cujus juri fubjedus eft, ftipuletur, niliii 
agit. Plane folutio etiam in extraneam perfonam conferri poteft : veluti, 
li quis ita ftipuletur, mi hi aut Se i o daYe fpondes ? ut obligatio quidem fti- 
pulatori acquiratur, folvi tamen Seio, etiam invito eo, rede poftit, ut li- 
beratio ipfo jure contingat: fed ille adverfus Seium habeat mandati adio- 
nem. Quod fi quis fibi et alii, cujus juri fubjedus non fit, dari decern 
aureos ftipulatus eft, valet quidem ftipulatio. Sed utrum totum debeatur 
ftipulatori, quod in ftipulationem dedudum eft, an vero pars dimidia, 
dubitatum eft. Sed placuit, non plus, quam dimidiam partem, ei acqui- 
ri. Ei vero, qui juri tuo fubjedus eft, fi ftipulatus fis, tibi acquiris ; quia 
vox tua tanquam filii intelligitur in his rebus, quae tibi acquiri poffunt. 

§ 4. If a man ftipulates for any other, than for him, to whom he is fubjeft, 
fuel ftipulation is a void a 51 : but nevertbelefs a payment of a thing promifed may 
be made to a ft ranger *, as if a man fkould thus ftipulate, do you promife to make 
payment to me, or to Sei us ? for, when the olligation is to the ftipulator, the 
payment may well be made to Seius tho* againft his will ; and this is allowed in fa¬ 
vor of the debtor, that he may be legally freed from bis debt : and the ftipulator, if 
there is occafion, may have an ad ion cf mandate againft Seius. And, if a man 
Jhould ftipulate, that ten aurei Jhall be paid to him, and to another , not under 
his power, the ftipulation would be good : yet it hath been a doubt , whether the 
whole fum due would be due to the ftipulator, or only a rnoity a id it hath been 
refohed, that the ftipulator in this cafe acquires a moity only. But, if you ftipulate 
for another, who is fubjeft to your power, you acquire for yourfelf: for ycur own 
words are reputed your fens, and your fens words are reputed yours , in regard to 
all thofe things, which you can pofftbly acquire. 

De interrogatione et refponjione. 

§ V. Prasterea inutilis eft ftipulatio, fi quis ad ea, qu$ interrogatus 
fuerit, non refpondeat, veluti li quis decern aureos a te dari libi ftipu¬ 
letur, tu quinque promittas, vel contra : aut li ille pure ftipuletur, tu 
fub conditione promittas, vel contra : fi modo fcilicet id exprimas, id eft, 
fi cui fub conditione vel in diem ftipulanti tu refpondeas ,prafenti diefpon * 
dec. Nam, li hoc folum refpondeas, Promitto, breviter videris in eandem 
diem vel conditionem fpopondifte. Neque enim necelfe eft in refpondendo, 
eadem omnia repeti, quae ftipulator exprefferit. 

§ 5. A ftipulation is void, if the party interrogated does not anfwer pertinently 
to the demand made \ as when a perfen ftipulates, that ten aurei jhall be paid him, 
a nd you anfiver ftve *, or, vice verfa, ?/ he ftipulates for five, and you anfwer, I pro- 
mi fe ten. Alfe if a man ftipulates f imply, and you promife conditionally -, or, on the 
contrary, if he ftipulates conditionally, and you anfwer purely, and in exprefs terms ; 

that is, if, when a man is ft i tula ting conditionally or at a day certain, you anfwer 

him 
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him thus: I promife you payment on this prefent day. But> if you anfwer only , 
I promife, you feem in brief fpeech to agree to bis day or condition. For it is not 
neceffary , that in the anfwer every word Jhould be repeated , which the ftipulator 
exprejfed. 

% 

De his, qui funt , vel habent , in poteflate . 

§ VI. Item inutilis eft ftipulatio, ft vel ab eo ftipuleris, qui tuo juri 
fubjedus eft, vel ft is a te ftipuletur. Sed fervus quidem non folum 
domino fuo obligari non poteft, fed ne quidem ulli alii: filii vero fanii- 
liarum aliis obligari poflunt. 

§ 6. A fiipulation is alfo void , if you Jlipulate with him , who is in fubjettion 
to your power , or if he Jiipulates with you. For a Jlave is not only incapable of en¬ 
tering into an obligation with his majler i but is alfo incapable of binding himfelf to 
any other perfon. But the fon of a family can mter into an obligation with any other 
perfon , except his father. 

Filii vero familiarum.] “ Inter fervum et fi- “ jus civile attinet, fervi pro nullis habenturj 
«< Hum familias hoc intereft, quod fervus non “ filii autem familias, ext;a patrem et caufam 
« tantum domino, fed nec ulli alii ex con- “ mutui, ut reliqui cives, obligantur. Finn. 

« traftu civiliter obligari poteft j quia, quod ad 


De muto et fur do. 

§ VII. Mutum neque ftipulari neque promittere pofte, palam eft; 
quod et in furdo receptum eft: quia et is, qui ftipulatur, verba promit- 
tentis, et is, qui promittit, verba ftipulantis, audire debet. Unde apparet, 
non de eo nos loqui, qui tardius exaudit, fed de eo, qui omnino non 
audit. 




De impubere. 

§ IX. Pupillus omne negotium rede gerit, ita tamen ut, ubi tutoris 
audoritas neceflaria fit, adhibeatur tutor: veluti, ft ipfe obligetur : nam 
alium ftbi obligare etiam fine tutoris audoritate poteft. Sed quod, 
diximus de pupillis, utique de iis verum eft, qui jam habent aliquem 
intelledum. Nam infans, et qui infantire proximus eft, non multum 
a furiofo diftant: quia hujufmodi aetatis pupilli nullum habent intel¬ 
ledum . 

♦ 




ledum, Sed in proximis infantiae propter utilitatem eorum benignior juris 
interpretatio fadta eft, ut idem juris habeant, quod pubertati proximi. 
Sed, qui in poteftate parentis eft impubes, ne audtore quidem patre 
obligatur. 



9. A pupil is capable of tranfabling any bufinefs, if his tutor cotife 


where 


lis authority is necejjary 


certainly 


the pupil would bind himjelf: b 
him. without the authority 



be underjiood cf 


vho have 


a pupil can Jlipulate or caufe ethers to be bound 
his tutor. What we have /aid of pu ils n, 
fome underjlanding \ fur an infant, or one m 
perfon out cf his fenfes: for pupils cf fuch an age have no underjlanding: h 



fant, differs lut little fr 


favorable interpretation is given to the law 


gard to thofe, who 


little removed ft 


fancy, whenever their own utility is concerned ; Jo tb 


they 


then allowed the fame rights, as thofe, who ere near the age of puberty 


But 


fen, who is under the power of his father, and within the ape of puberty, cannot 


bind bimfelf 


altho his father 


end atith 


‘J 


Ne auftore quidem patre..} “ Pupillus non 
“ tutori fed fibi acquirit, placetque, eum etiam 
“ fine tutoris auftoritate contrahendo alios fibi 
“ obligare; quo Ut, ut ad utilitatem pupilli 
“ pertineat, ut ec ipl'e invicem faltem, tutore 
“ auftore, obligari poflit; cum alioqui nemo 


“ facile cum eo contrafturus fit ; at, qui in po- 
“ teftate patris ell, non fibi, fed patri acquirit; 
“ non ad luam, fed ad patris, utilitatem con- 
“ trahit; ut proinde nunquam e re impuberh, 
“ in potellate conllituti, effie poffit, inviccru 
“ obligari. Vir.n. h. 1 . 




X. Si impoftibilis conditio ftipulationibus adjiciatur, nihil valet fti- 
pulatio. Impoftibilis autem conditio habetur, cui natura impedimento 
eft, quominus exiftat; veluti ft quis ita dixerit; ft digito caelum attigero , 
dare J'pondes t at, ft ita ftipuletur,^ digito caelum non attigero, dare J fondest 
pure fa&a obligatio intelligitur, ideoque ftatim peti poteft. 


§ 10. If an impoffible condition is added to an obligation, the Jlipulation is 
null -, and that condition is reckoned im[cjftble, of which nature forbids the event: 
as, for example, if a man fhould fay, do you promife me ten aurei, if I touch 
the heavens with my finger ? but fuppoje a Jlipulation to be thus made \ do you 
promife me payment, if I do not touch the fky with my finger ? fuch a Jhpu- 
lation would be underjiood to caufe a fimple obligation , the performance of wlid 
might be vftantly demanded . 


Si impoffibilis conditio.] In England , if the 
condition of a bond is impoffible at the time of 
making, as for inftance, if it be, that the obli¬ 
gor Jhall arrive at Rome the next day, fuch a bond 
is not regarded as null, but as fmgle, and 
the fame, as if no condition was annexed to it. 


Rut, if the condition of a bond is poffible at 
the time of making, and, before fuch conditio is 
can be performed, it becomes impoffible by the 
aft of God, by the aft of the law, or by the a cl 
of the obligee, the obligation in fuch calc 1.- 
faved. Co. Lit. 206. a. 


De abfentia . 

§ XI. Item verborum obligatio, inter abfentes concepta, inutilis eft. Scd ; 
cum hoc materiam litium contentiofts hominibus prasftabat, forte pofi 
tempus tales allegations opponentibus, et non prsefentes fuifle vel fe vel 
adverfarios fuos contendeotibus,. ideo noftra conftitutio propter celerita- 
tem dirimendarum litium introdudla eft, quam ad Ca?larienles advocatos 

I. leripftmus i 
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fcripfimus ; per quam difpofuimus, tales fcripturas, qua praefto eflfe partes 
indicant, omnino efle credendas, nifi is, qui talibus utkur improbis alk- 
gatianibus, manifeftiftimis probationibus, vel per fcripturam, vel per 
teftes idoneos, approbaverit, toto eo die, quo conficiebatur inftrumeatutja, 
fei'e vel adverfarium ilium in aliis iocis fuifte. 

^ ii. A verbal obligation, tnade between abfent perfons , is alfo void. But, 
when this do Brine afforded matter of ftrife to contentious men , alleging after fom 
time paft, that either they or their adverfaries were not prejent, we iffued our con* 
dilution, addreffed as a refcript to the advocates of Csfarca, which effeBually pro - 
vided for the fpeedy determination of fuch fuits: and by this we have ordained, that 
full credit flood be given to tbofe written afts, or mftruments, which declare, that the 
con tracing parties were prefen t, unlefs the party, who alleges ahfence , makes it evi¬ 
dent by the moft manifcft proofs either in writing or by witneffes, that either he, or 
bis adverfary, was in Jome other place , during the whole day , in which the rnftru - 
went was faid to be made. 

Ideo noftra conftitutionc. ] vid. Cod. 8. de conirahtniaftipulatione. t. 38. /. 14. 


Dc ftipulatione poft mortem , vel pridie quam alter con - 

trahenthim moriatur . 

Poft mortem fuam dari fibi nemo ftipulari poterat, non magis 



XII 


quam poft mortem ejus, a quo ftipulabatur. Ac 


qui in alicuj 


poteftate eft, poft mortem qus ftipulari poterat; quia patris vel domini 
voce loqui videretur. Sed et, la quis ita ftipuletur, pridie quam mortar, 


pridie quam morieris , darefpondes 


erat ftipulatio. Sed, cum 


1 


dictum eft, ex confenfti contrahentiumftipulationesvaleant,placuit 

hunc juris articuium neceftariam inducere emendationem, 
poft mortem, live pridie quam moriatur ftipulator, live promiftbr, 


ftipulatio concepta lit, ftipulatio 


$ 12. 


i man could formerly no more ftipulate, that a thing Jhould be given him 


after his own death, than he couldJhpulate , that a thing Jhould be given him, aft 
the death of the obligor. Neither could any perfon under the power of another 
Jiitulate, that any thing Jhould be given him after his death, becaufe fuch perfon 


w 


ould appear to Jpeak tl 


tv 


ds of his father or mafter. /hid , if a man hadftipulated 


thi 


do you promife to give me five aurei the day before I die 


or 


the day before you 


d 


the ftipulalion was alfo invalid. But, fince all ftipular 


lions, as we have already faid, take their rife and force from the confent of the 


r t g parties 
efpefl, fo tl 


<7 

tv 


have thought it proper to introduce a necefjary emendation 


tv 


hether it is ftipulatedthat a thing frail be given aft 


pulation Jhall 


before, the death either of the ftipulatGr , or the obhg 
good. 


the ft, 


emendationem 


] “ Juftinianus feru- 
«* pulofam hanc veteris juris fuotilitatem fuftu- 
«« lit conftitutionibus fuis, quae extant, in Ced. 
<* 8. t. 38. /. 11 . et Ccd. 4. t. 11 . /. un. 

“ In qua juris mutatione ait, fe refpexifle non 
« ad conceptioncm verborum, fed ad fententiam 
** ct mentem contrakentium, quafi qui ftipu- 


U 




a 


€€ 


poft mortem fusm ftli 
nari tarn ftultus, ut fib 
tur; fed hoc perinde 


temru 


flipulatus 


1 


fuo, in cujus perfona quodammodo adhuc 
vivere videatur. Vim. 
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De ftipulatione prapoftera . 

XIII. Item, fi quis ita ftipulatus erat, fi navis eras ex AJia venerit 


home dare fbondes ? inutilis erat ftipulatio, quia prsepoftere concepta eft 


ed, cum Leo inclytas recordationis in dotibus eandem ftipulationem 
quae prapoftera nuncupatur, non efte rejiciendam exiftimaverit, nobis 
placuit et huic perfedtum robur accommodare, ut non foium in dotibus, 
led etiam in omnibus, valeat hujufmodi conceptio ftipulationis. 



3 


Alfo, if 


fum of money to day, if 


had Jlipulated in tbefe words, do you promife 


(hip 


morrow from asia? the 


Jlipulation would have been invalid, becaufe prepojleroujly 
the emperor Leo, of renowned memory , was of 


ed. But , fi. 


that fuch flip 


ught 


be rejefted in regard to marriage portions , it hath pleafed us alfo to 


give a fuller fo 


this doftrine by ordaining , that every Jlipulation of like 


port Jhall hold good not only in marriage portions, but likewife m all other 

Nobis placuit.] *vid. Cod. 6. /. 23. /. 25. frapofteri repreherfeonem, Sec. 

De ftipulatione coll at a in tempus mortis. 

XIV. Ita autem ftipulatio concepta, veluti fi Titius dicat, cum 
moriar , dare fpondes ? vel cum morierisf et apud veteres utilis erat, et 

valet. 

4 . If a Jlipulation had been conceived in the following words ; do you pro 



nunc 



mife to give me 


at the 


when I (hall die 


thus , at the 


when you (hall die ? it was good by the antient law , and is now valid, 



XV 



Item poft mortem alterius redte ftipulamur 

5. We may alfo legally Jlipulate , that a thing fhall be g 


after the death 


if a third perfo 


De promijftone feripta in inflrumento. 




XVI. Si icriptum in inftrumento fuerit, promififle aliquem, perinde 
habetur, atque fi interrogatione praecedente reiponfum fit. 

1 6. Jf it is written in an aft or injlrument , properly attejled, , that a ma, 
hath entered into an obligation by promife , it will be always prefumed, that the pro¬ 
mife was in anfwer to a precedent interrogation , and that rsery thing was dene 

regularly. 

De plurihus rebus . 

XVII. Quoties plures res una ftipulatione comprehenduntur, 
dem promilTor fimpliciter refpondeat, dare jpomieo , propter omnes 
tur. Si vero unam ex his, vel qualdam, daturum fe lpoponderit, obli- 
gatio in iis, pro quibus lpoponderit, contrahitur. Ex pluribus enim ftipu- 
lationibus una vel quaedam videntur efte perfe&ae; fingulas enim re? 




ftipulari 


ad fingulas relpondere, debemu 


I 


If 
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§ 17. When many things are comprehended in one Jlipulation, a man hinds him - 
fe'f to give them all, if he anfwers Jtmply I promife. But, if he promifes to give 
one or feme of the things Jlipulated , an obligation is contracted only in refpeft to 
thofe things, which he pronufed to give, tor, where there are many Stipulations, it 
may happen, that only one, or fome of them may be made p erf eft by a feparate 
an fiver-, and jlriftly we ought to Jlipulate for every thing fever ally, and to anfwer 
fcvcrally. 

De pcena adjeEla Jiipulationi , alii dari. 

§ XVIII. Alteri ftipulari (ut fupra didlum eft) nemo poteft. In- 
venfce enitn funt hujufmodi ftipuiationes vel obligationes ad hoc, ut 
unufquifque acquirat fibi, quod fua intereft : caeterum, fi alii detur, nihil 
intereft ftipulatoris. Plane, fi quis velit hoc facere, poenam ftipulari con- 
veniet, ut, nifi ita fadtum lit, ut eft comprehenfum, committatur pcenae fti- 
puiatio etiam ei, cujus nihil intereft. Pcenam enim cum ftipulatur quis, 
non illud infpicitur, quod interlit ejus, fed qua? fit quantitas in con- 
ditione ftipulationis. Ergo, fi quis ita ftipuletur, Tit to dari , nihil agit. 
Sed, li adjecerit poenam, nifi dederis, tot anreos dare fpondcs ? tunc com- 
mittitur ftipulatio. 

§ 18. No tnan can Jlipulate for another, as we have already obferved-, for 
Stipulations and obligations have been invented, that every perfon may acquire for 
himjelf whatever may be of advantage to him ; and, if this is given to another, 
the Jlipidator has no intereft. But , if a man would effectual')' contract for another, 
he ftjould Jlipulate, that unlefs the covenants cf his jlipulation are performed, the 
obligor frail be fubject to a penalty, payable to him, who otberwife would receive 
no advantage from the obligation: for, when a penalty is Jlipulated, the advantage 
cr inter ft of the Jlipulator is not regarded, but the quantity of the penalty is the 
only thing corifidcred. And therefore, if a man ft.ouldJlipulate, that a certain thing 
ihali be given to Tit i us, it will net avail-, but, if to the Jlipulation he adds a 
penalty as thus, do you promife to give me ten aurei, il you do not give the 
thing ftipulated to Tit 1 us ? the Jlipulation of the penalty will take place, if the 
obligation is not performed. 

Si biter fit ejus , qui alii ftipulatur. 

§ XIX. Sed et, fi quis ftipuletur alii, cum ejus intereflet, placuit fti- 
pulationem valere. Nam, fi is, qui pupilli tutelam adminiftrare cceperat, 
cedent adminiftrationem contutori fuo, et ftipuletur rem pupilli falvam 
fore, quoniam intereft ftipulatoris fieri, quod ftipulatus eft, cum obli- 
gatus futurus fit pupillo, fi male res gefierit, tenet obligatio. Ergo, et fi 
quis procuratori fuo dari ftipulatus fit, habebit vires ftipulatio. Et, fi cre- 
ditori fuo quis ftipulatus fit quod fua intereft, ne forte vel poena commit¬ 
tatur, vel pried i a diftrahantur, qua; pignori data erant, valet ftipulatio. 

§ 19. But, if any man Jlipulates for the benefit of another, when he himfelf alfo 
receives an advantage from it, the Jlipulation is valid. Thus if he, who hath begun 
to adminifter the tutelage cf a pupil, jhould afterwards cede or give up the admi - 
tsift ration to his co-tutor , and Jlipulate for the fecurity of the eft ate of his pupil, in 

this 
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this cafe, (inafmuch as fuch a Jlipulation is for the interefl of the Jiipulator, who 
would be obliged to anfwer all damages to the pupil, if the co-tutor did not juJUy 
adminifier the pupillary trujl,) the obligation would bind. And upon the fame prin¬ 
ciple, if a man ftipulates, that a thing Jhall be given to. his pro tier or attorney, the 
Jlipulation Jhall prevail. And a Jlipulation is al o good , which is made by a debtor 
for the ufe of his auditor, becaufe it is the interejl of the debtor, either that the 
penalty , upon which he borrowed money of his creditor, Jhould not be exacted from 
him , or that his goods, which are hypothecated with his creditor, Jhould not be fold . 

De poena adjeSia pro7niJfio?ii faEti alievi . 

§ XX. Vice verfa, qui alium fadurum ! omifit, videtur in ea efle 
caufa, ut non teneatur, nifi paenamipfe prer:;. 

§ 20. On the contrary, he, who promifes, tha*. another, namely Tit ius, foall 
perform feme particular att, is not bound by fuch prowife, unlejs he makes himfelf 
fuljedl to a penalty, if the a cl is not performed by Tit i us. 


De re Jiipnlantis futura. 

§ XXI. Item nemo rem fuam futuram, in eum cafum, quo fua fit, 
utiiiter ftipulatur. 

§ 21. No man can legally Jlipulate , that a thing Jhall l e given him, when it 
Jhall become his own. 

Item nemo] The decifion in this paragraph qua ad eum cafum perveniunt, a quo non po- 
'w founded upon the following rule of law : tuijfent incipere, nullatenus -valent, Ferriere. 



De turpi caufa . 

§ XXIII. Quod turpi ex caufa promiffum eft, veiuti fi quis homiei- 
dium vel lacriiegium fe fatturum promittat, non valet. 

§ 23. A promt fe made for a dijhonejl purpefe, as, for example, to commit homicide, 
or JhcrUrge, is not binding. 


De morte contrahentium . 

§ XXIV. Cum quis fub aliqua conditione ftipulatus fuerit, licet ante 
eonditionem deceflerit, poftea exiftente conditione hasres ejus agerepoteft. 
Idem eft et ex promifloris parte, 

§ 24. 
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§ 24. If a Stipulation hath been entered into upon condition , and the fit pula ter 
fhould die fending the event of it , his heir will be intituled to an action again/} 
the obligor , if the event afterwards happens. And , if the obligor fhould die before 
the condition happens , his heir may be ftted by the ftipulator. 

Sfuando agi potefl ex flipulatione . 

§ XXV. Qui hoc anno aut hoc mcnfe dari ftipulatus eft, nifi om¬ 
nibus partibus anni vel menfis praeteritis, non redte petet. Si fundum dari 
ftipuleris, vel hominem, non poteris continuo agere, nifi tantum fpatium 
praeterierit, quo traditio fieri pofiit. 

§ 25. Whoever Jlipulates , that a thing Jhall be given to him this year or this 
mmth y cannot legally fue the obligor, till the whole year or month is elapfed. . 4 nd, 
if a man Jlipulates, that a piece of ground , or Jlave, Jhall be given to him, he cannot 
injlantly fue the obligor, but mujl wait , till fuch a fpace of time bath pajl , in which 
a delivery might reafonably have been made. 








Cur accipiuntur fidejujfores. 

eo, qui promittit, folent alii obligari, qui fidejuflbres appel 


lantur : quos homines accipere 
ibi cautum fit. 


folent, dum curant, ut diligentius 


It frequently happens , that others bind themfehes for him, who promifes. Thefe 
bondfmen or fureties are called fide-jufiors, and are generally required by creditors 
for their greater fecurity. 


In quibus obligationibus. 

§ I. In omnibus autem obligationibus adfumi pofiunt, id eft, five 

re, five verbis, five literis, five confenfu, contradtae fuerint. Ac nec illud 

quidem intereft, utrum civilis, an naturalis fit obligatio, cui adjicitur 

fidejuflor : adeo quidem, ut pro fervo .quoque obligetur, five extraneus 

fit, qui fidejufiorem a fervo accipiat/ five ipfe dominus, in id, quod fibi 
naturaliter debetur. 

§ 1. Fide-juflbrs may be received in all obligations , whether contracted by the 
delivery of the thing itfelf, bywords, by writing, or the mere confent cf parties: 
nor is it material, whether the obligation is civil or natural, for a man may 
intervene, and oblige himfelf , as a fide-jufibr or furety, even on the behalf of a 
Jlave ; and this may be done , whether the perfon, who accepts the fide-jufibr, is a 
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ftranger or the mfter of the Jlave , when the thing due is a natural debt or 

obligation. 

De hcerede . 

§ II. Fidejufior non tantum ipfe obligator, fed etiam haeredera re- 

linquit obligatum. 

% 2. A fide-juflor is not only bound bimfelf % but by his death tranfmits the 
obligation to his heir. 

Si fidejujjor p raced at vel fequatur obligationem. 

§ III. Fidejufior et praccedere obligationem et fequi poteft. 

§ 3. A fide-jufior may be accepted either before or after an obligation is 
entered into. 



§ IV. Si plures lint fidejuffores, quotquot erunt numero, finguli in 
folidum tenentur. Itaque liberum eft creditori, a quo velit, folidum pe- 
tere. Sed ex epiftola Divi Hadriani compellitur creditor a fingulis, qui 
modo folvendo Hint litis conteftatie tempore, partes petere. Ideoque, ft 
quis ex fidejuftoribus eo tempore folvendo non fit, hoc cseteros onerat. 
Sed, ft ab uno fidejulfore creditor totum confecutus fuerit, hujus folius 
detrimentum erit, ft is, pro quo fidejuflit, folvendo non fit: et fibi im- 
putare debet, cum potuerit juvari ex e 
ut pro parte in fe detur a&io. 

§ 4. IVhere there are fide-juffors or fureties , let them be ever fo numerous, 
they are each bound by law in folidum, i. e. for the whole debt ; and the creditor 
is at liberty to chufe from whom he will demand it. But, by a refeript of the em¬ 
peror Adrian, a creditor may be obliged to demand feparately from every fide- 
jufifor, who is folvent at the Time of conteftation cf fuit, his Jhare of the debt pro 
rata ; and , if any of the fide-jufiors, at the time of the conteftation of the fuit, is 
not Jolvent , the burden falls upon the reft. But , if a creditor obtains his whole 
demand from one of the fide-jufTors, the whole lofs Jhall be his, if the party prin - 
pal, for whom he was bound, is in folvent : for fttch fide-juficr can impute this lojs 
only to himfelf , fn.ee he might have called to his aid the refeript of the empeior A- 
drian, and have prayed, that an action ftmtld not have been given againjl him , 
obliging him to the payment of more than his fiweef the debt , as a furety. 

Si plures fuit fidejuffores.] In England , when remedy over againft the obligor or his fellow 
two or more are bound, without lpecifying whe- furety. But, when perfons are bound jointly, 
ther they are bound jointly, or jointly and fe- they muft be fued jointly ; and, when they arfe 
verally, nothing is more certain, than that each -bound jointly and feverally, the obligee may 
may be* fued by the obligee for his whole debt: fue them jointly or feverally at his eledion. 
>ut the party, who was fued, may have his See Bacon s abridgement, verb, obligations. Ef 
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palis obligation^: nec plus in acceflione poteft efle, quam in princi¬ 
pal! re : at ex diverfo, ut minus debeant, obligari poflunt. Itaque, fi 
reus decern aureos promiferit, fidejuftor in quinque rede obligatur : con¬ 
tra vero obligari non poteft. Item, fi ille pure promiferit, fidejufior fab 
conditione promittere poteft j contra vero non poteft. Non folum autem 
in quantitate, fed etiam in tempore, minus aut plus intelligitur. Plus enim 
eft ftatim aliquid dare, minus eft poft tempus dare. 

5. Fide-julTors ought not to he hound in a greater fum , than the debtor owes y 
fir whom they are bound ; for their obligation is an acceffwn to •the principal obli¬ 
gation \ and an acceffary debt cannot be greater y than the principal, thu it maybe 
lefs. Therefore , if the principal obligor protnifes ten aurei, the fide-jufior may he 
bound in five *, but the fide-juflor cannot be bound in ten aurei, when the principal 



obligor is bound only in five. Alfo , when the obligor promifes {imply , the furety wav 
fro wife conditionally: but , if the furety is bound fimpU\ when the principal 
debtor is bound only conditionally , the obligation is void. And the terms greater and 
lei's take place not only in quantity but alfo in time ; for an obligation to give or 
deliver a thing inftanlly is greater , than an obligation to give or deliver it after 
a time . 



Si fidejujfor grace accipiatur. 

§ VII. Grace etiam fidejuflor ita accipitur, td iyn mett xtXtvu \y<*. Sed 
et fi dixerit, five P»a fed et, £»>,«», pro eo erit, ac fi dixerit, 

Myu). 

§ 7. A fide-juflor may thus bind himfelf even in greek ; m tyn xtMw, Xtyu. 
that is , I anfwer or fpeak folemnly upon my faith. But , if a man Jhiuld ufe the 
words hiX'j) or j 3 *Ac/Aai, I am willing , or I promife , any of thefe would 

serve the fame purpoje , as mXvjv or teyu. 



§ VIII. In ftipulationibus fidejuflorum feiendum eft, hoc generaliter 
accipi, ut, quodcumque feriptum fit quafi adum, videatur etiam adum. 
Ideoque conftat, fi quis feripferit fe fidejuflifle, videri. omnia iolemniter 
ada. 

§ 8. We mufl here obferve , that it is a general rule in all fde-jufforial jlipula- 
tions , that whatever is alleged in writing tp have been dont y is to be prefumed to 
have been actually done: and therefore , if a man in writing confeffes , that be bath 
made himfelf a fide-juflbr, it is alfo prefumedthat all the necejfary forms were 
obferv cd. 
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Titulus Vigesimus-secundus. 

* 

De literarum obligationibus. 

Cod.iv. T. 30. 

O L1M fcriptura fiebat obligatio, quae nominibus fieri dicebatur: 

quae nomina hodie non funt in ufu. Plane, fi quis debere fe 
fcripferit, quod fibi numeratum non eft, de pecunia minime numerata, 
port multum temporis, exceptionem opponere non poteft. Hoc enim 
faepiflime conftitutum eft. Sic fit, ut et hodie, dum queri non poteft, 
fcriptura obligetur, et ex ea nafcatur condidtio, ceflante fcilicet verborum 
obligatione. Multum autem tempus in hac exceptione antea quidem 
ex principalibus conftitutionibus ufque ad quinquennium procedebat: 
fed, ne creditores diutius poflint fuis pecuniis forfitan defraudari, per con- 
ftitutionem noftram tempus coardlatum eft, ut ultra biennii metas hujuf- 
modi exceptio minime extendatur. 

A fpecies of writen obligation antiently prevailed., which was effected by regift er- 
ing the names of the contractors ; but thefe contracts, which were called nomina, 
are not now in ufe. But, if a man confeffes in writing, that he owes, what in 
reality he never received, he cannot, when an aftion is brought againft him for 
this confeffed debt, oppofe an exception to it, fetting forth, that the money was never 
paid ; if much time has elapfed after the date of the obligation : and the limitation 
of this time has frequently been preferibed by the conftitutions. Hence it is, at this 
day, that a man muft be bound by his writen note, if be cannot legally bring an ex¬ 
ception \ and from this writen contract arifes an aft ion called a condition, when no 
JUpulation or verbal obligation can be proved. And formerly the imperial conftitutions 
gave a large fpace of time, not lefs than five years, in which any man was allowed to 
bring an exception, pecuniae non numeratae, i. e. an exception of money not paid. But 
we, for the fafety of creditors in general, have greatly contracted this allowance of 
time, by our imperial conftitution, which ordains, that an exception Jhall not be brought 
after the expiration of two years. 

Ex principalibus conftitutionibus.] “ Qui de- “ quam reperiet libro 2do. Cod. Theod. tit. 
“ fiderat cognofccre tempora, olim omnibus “ ft certum. Mynft. 

“ cautionibus praeftituta, legat conftitutionem Per noftram conftitutionem.] <z 'id. Cod. 4. t 
i‘ Jmppp Honorii, Theodofti, et Conftantii, 30. /. 14. 
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Continuatio. 



O n s e n s u fiunt obligations in emptionibus, venditionibus, locatio- 
nibus, condu&ionibus, focietatibus, mandatis: ideo autem iftis 
modis obligatio dicitur confenfu contrahi, quia neque fcriptura, nequc 
praefentia, omnimodo opus eft : ac nec dari quicquam neceffe eft, ut 
fubftantiam capiat obligatio, fed fufficit, eos, qui negotia gerunt, confen- 
tire : unde inter abfentes quoque talia negotia contrahuntur, veluti per 
epiftolam vel per nuntium. Item in his contra&ibus alter alteri obligatur 
in id, quod alterum alteri ex bono et aequo praeftare oportet, cum alioqui 
in verborum obligationibus alius ftipuletur, alius promittat. 


Obligations are made by confent in buying, felling, Jetting, hireing, focieties 
or partenerlhips, and mandates. And an obligation , entered into by any of tbofe 
means , is faid to be contracted by confent ; becaufe neither writing nor the prefence 
of parties is abfolutely requijite. Neither is it necejfary , that any thing Jhould be 
given or delivered^ to the intent) that the obligation Jhould take effed \ for it fuffices y 
that the contractors confent; and , for this reafon y thefe contracts may be entered into 
by alfent parties , either by letters or tnejfengers. And note alfo y that , in thbfe 
contracts by confent) the parties are bound to each other mutually to do what 
is juft and right j but in verbal obligations one party ftipulates and the other 

s. 
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Titulus Vigesimus-quartus. 

s 

De emptione et venditione. 

D.xviii. &xix.T. i. C.iv.T. 38.&40. 


De emptione pura . De pretii conventione , arrhis, et 

fcriptura. 


E M p t 1 o et venditio contrahitur, fimul atque de pretio convenerit, 

quamvis nondum pretium numeratum fit, ac ne arrha quidem data 
fuerit: nam, quod arrhae nomine datur, argumentum eft emptionis et 
venditionis contra&ae. Sed hoc quidem de emptionibus et venditionibus, 
quae line fcriptura confiftunt, obtinere oportet: nam nihil a nobis in hu- 
jufmodi emptionibus et venditionibus innovatum eft. In iis autem, quae 
lcriptura coniicidntur, non aliter perfe&am efte venditionem et emptio- 


nem 
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nem conftituimus, nifi et inftrumenta emptionis fuerint confcripta, vel 
manu propria contrahentium, vel ab alio quidem fcripta, a contrahen- 
tibus autem fubfcripta: et fi per tabellionem hunt, nili et completiones 
acceperint, et fuerint partibus abfoluta. Donee enim aliquid deeft ex 
his, et poenitentiae locus eft, et poteft emptor vel venditor fine poena rece- 
dere ab emptione et venditione. Ita tamen impune recedere concedimus, 
nili jam arrharum nomine aliquid fuerit datum : hoc enim fubfecuto, 
live in feriptis, five fine feriptis, venditio celebrata eft, is, qui recufat ad- 
implere contra&um, fi quidem eft emptor, perdit quod dedit; fi vero 
venditor, duplum reftituere compellitur j licet fuper arrhis nihil ex- 
preftum fit. Pretium autem conftitui oportet; nam nulla emptio fine 
pretio efte poteft. 

The contract of buying and felling is made perfect ; as foon as the price of the 
thing to be fold is agreed upon , alt ho' it is not paid *, nor even an earneft of it 
given ; for whatever is taken , as earneft , does not corftitute a contrary but ferves 
only for a proof of it. And this is the law in regard to thofe bargains and falcs, 
which are not in writing \ for in fich we have made no innovation. But , where 
there is a writen contrary we have ordained , that a bargain and fale Jhall not be¬ 
come abfolutey unlefs the inftruments of fale are writen by the contracting parties or 
at leaft figned by them , if writen by others. Andy when the inftruments of fale are 
drawn by a public not ary , the contract is not bindings if any formality hath been 
omittedy or if the inftruments are not complete in all their parts : for , if any thing 
is omittedy either the buyer or feller may recede from his agreement without penalty , 
if nothing has been given in the name of earneft. But , if earneft has once been given , 
then the buyer , whether the contract was writen or unwriteny if he refufes to full- 
fill ity lofes his earneft , and the fellery if he refufeSy is compellable to reftore double 
the value of the earneft , altho' no agreement of this kind was exprefly made. But it 
is always neceffary , that the price of the thing to be fold ftoould be fixed ; foTy till 
theriy there can be no emptio-venditio, i. e. buying and felling. 

In iis autem.] vid. Cod. 4. t.zi. De fide in- “ good, except the buyer fhall accept part of 
!Irumentorum. “ the goods fo fold, and actually receive the 

By the civil law all covenants of fale were “ fame, or give fomething in earneft to bind 
good, whether writen or unwriten, to whatever “ the bargain, or in part of payment, or unlefs 
value they extended But in England , it hath “ fome note, or memorandum, in writing of 
been enaded by zg.Car. cap. 3. fid. 17. “ That “ the laid bargain be made and figned by the 
“ no contract for the fale of any goods, wares, “ parties to be charged by fuch a contrad, or 
“ and merchandizes for the price of ten pounds “ their agents thereunto lawfully authorized.” 
** fterling or upwards, fhall be allowed to be zy Car. 2. 


De pretio certo , vel incerto , vel in cirhitrium alienum collato 



I 


Scd 


et certum effe pretium debet: 
ita convenerit, ut, quanti Titius rem aeftimaverit, 
veteres fatis abundeque hoc dubitabatur, conftat 


alioq 


11 


aliq 


tanti lit empta, inter 
’tue venditio, an non. 


Sed noftra decifio ita hoc conftituit, ut, quoties lie compolitafit 

fub hac conditione ftaret contradus, ut 

tunc omnirnodo 1 


quanti ille reft 

ille, qui nominatus eft, pretium deflnierit 

itioncm et pretium perfolvatur, ( 


liquide 


1 


asftim 


adatur 


id 


) 


ad 


K 2 


erred! 



76 


Lib. III. Tit. XXIV. 

effe&um perducatur; emptore quidem ex empto a&ione, venditore ex 
vendito agente. Sin autem ille, qui nominatus eft, vel noiuerit, vel non 
potuerit, pretium definire, tunc pro nihilo efte venditionem, quali nullo 
pretio ftatuto. Quod jus, cum in venditionibus nobis placuerit, non eft 
abfurdum et in locationibus et in condu&ionibus tradere. 

§ i. The price, as we have before obferved, ought to be certain. And formerly, 
when it was covenanted, that a thing Jhould be fold, at whatever price Tit 1 us 
fhould value it, the antient lawyers much doubted, whether fuch a fale was goody 
or not good. But we have ordained by our decifion, that as often as it is agreed, that 
a thing Jkall be fold, at a price to be fixed by a third perfon, fuch contract fhall be 
valid under that condition , fo that, if the nominee, or arbitrator, determines the 
price, it ought inftantly to be paid according to the determination, and the thing 
j<.u to be delivered, and the fale perfected , for otherwife the buyer may have 
an a£licn ex empto, i. e. on account of the thing bought ; and the Jeller may have 
an afiion ex vendito, i. e. on account of the thing fold. But, if the arbitrator 
either refufes, or is unable to determine the price, the fale is null. And, as it has 
been our pleafure, that this fhall be the law in relation to fales, it is but right, 
that the fame law fhould prevail, in locations and conductions, i. e. in letting 
and bireing. 

Sed noftra decifio.] Cod. 4. /. 38. /. 15. 

In quibus pretium confijlat . Differentia emptionis et 

permutationis . 

§ II. Item pretium in numerata pecunia confiftere debet. Nam in 
caeteris rebus, an pretium efle poflfet, valde quaerebatur ; veluti, an homo, 
aut fundus, aut toga, alterius rei pretium efte poftit? Et Sabinus et 
Calfius etiam in alia re putabant pretium pofle confiftere: unde illud, 
quod vulgo dicebatur, permutatione rerum emptionem et venditionem 
contrahi: eamque fpeciem emptionis et venditionis vetuftiflimam efte. 
Argumentoque utebantur Graeco poeta Homero, qui aliquam partem 
exercitus Achivorum vinum fibi comparable ait, permutatis quibufdam 
rebus, his verbis. 

Nr)£f <T £X A)1 ( UV0t 0 irXftlTTtXGXV 01 V 0 V xyvtTXl. 

Ev&£v xp Oivi?ovr0 

AAA01 (MV p^aAxw, aAA oj S' atOwvi ciSriou, 

AAA01 St pu>oi;, aAAoi S' auTo»or» ( 3 oe<r<rn>, 

AAA01 S' xvSgxzjoSi<r<n. 

Hoc eft. 

Naves autem e Lemno appulenmt vinum vebentcs : 

Illinc vinum emebant Achivi comantes caput , 

Alii quidem cere, alii autem ferr0 nigro , 

Alii pellibus , alii ipfis bobus , 

Alii etiam mancipiis. Iliad. VII. 

Diverfae 
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Divert fcholse audio res contra fentiebant; aliudque efle exiftimabant 
permutationem rerum, aliud emptionem et venditionem: alioqui non 
poffe rem expediri, permutatis rebus, quas videatur res vaenifle, et qu$ 
pretii nomine data effe; nam, utramque videri et vaenifle et pretii nomine 
datam efle, rationem non pati. Sed Proculi fententia, dicentis, permuta- ' 
tionem propriam efle fpeciem contradlus a venditione feparatam, merito 
prasvaluit: cum et aliis Homericis verflbus adjuvabatur, et validioribus 
rationibus argumentabatur. Quod et anteriores Divi Principes admiferunt, 
et in nollris Digeftis latius flgnificatur. 

§ 2. Ti be price of any thing bought Jhould conjift of money told: for it hath 
been much doubted , whether the price of goods can be faid to be paid, if any other 
thing is given for them than money \ as, for injiance, whether a Jlave, a piece of 
ground , or a robe, can be paid, as the price of a thing. 'The lawyers Sabin us and 
Caflius thought, that a price might conjift of any thing, and from hence it has been 
commonly faid, that emptio-venditio, or buying and felling, is contracted by com¬ 
mutation, and that this fpecies of buying and felling is the mo ft antient. The advo¬ 
cates for this fide of the queftion quote Homer, who relates in the following lines, 
that a part of the Grecian army bought wine by giving other things in exchange 
for it. 


Wine the reft purebafed at their proper coft. 

And well the plenteous freight fupplied the hoft : 

Each in exchange proportioned treasures gave, 

Some brafs or iron, fome an ox or Have. Pope. 



Sabinus et Caflius.] Thefe lawyers were of 
opinion, that emption and vendition might be 
contracted by an exchange of property, w ithout 
the intervention of money; and in lupport of 
their opinion they ufed this argument: that, if 
there was fuch a contrad as buying and felling, 
before any coin was made ufe of, it is plaiu 
that money, or coin, is not uTentiul to buying 
and felling. And to prove the antiquity of 
emption and vendition they urge the authority 
of Homer, who fays, that the Greeks bought 
wine at Lemnos by giving brafs, iron, oxen, and 
Haves in exchange for it. And it is obfervabic, 
that Homer in this place ufes the word nvfovTo, 
which is but an ambiguous expreflion. But 


there is a pafiage in the Odpjj , urged bv Paulo.:. 
which is much more appofite. 

Tun rroT« Ast-fTiK x.7i*7i<r<riv lotzr.'. 

i. e. the Have Euryclea , whom Laertes b'.un’i 
with his pofleflions. Oityf. lib. \ . fub.fm. 

In this verfe there can be no doubt of the 
fenfe of nr^ixTo ; and, as to e.TiATii'<xn , the 
poet in the next line afeertains the meaning ot 
it by informing us, that twenty oxen were given 
for her. 

But thofe, who hold a contrary opinion to 

that o! CnjJhts and Sabinas, quote ILtner aifo i u 
their turn ; particularly that paifage in the (.to 
Iliad, where Diomed and (Jlanui: exchange their 
armour. 
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0 < T ft>( Tvf'eiJ'rtv AtofxtlS'm Tivyji dfJiaCi, verhorum proprietatem fepe negligtre toguvtur■ 
X(vT?3t. ne.sovy Uatc^oi ivvietCom-. And, if we attend to the fuggeftions of truth and 

For Diomed’s brafs arm* exchanged his own, right reafon, we mult foon be convinced, that 
. Tho' wrought with gold and worth an hun- the contrails of buying and felling can never 

dred beeves. be ftri&ly faid to exift, without the intervention 

of money, which was undoubtedly in ufe long 
But, (fays Finny, ) if the poets only were to before the Trojan war. Finn. 
be regarded in this difpute, little could be col- In noftris Digeltis.] ff. 18. t. I. De contrahen- 
lefted from them; qnippe, dum metro ferviunt, da tmptione. 


De fericulo et commodo ret venditce . 

§ III. Cum autem emptio et venditio contrada fit, (quod effici dixi- 
mus iimul atque de pretio convenerit, cum fine feriptura res agitur,) peri- 
culum rei venditaj ftatim ad emptorem pertinet, tametfi adhuc ea res 
emptori tradita non fit. Itaque, fi homo mortuus fit, vel aliqua parte 
corporis laefus fuerit, aut asdes totae, vel aliqua ex parte, incendio confump- 
tx fuerint, aut fundus vi fiuminis totus vel aliqua ex parte ablatus fit, five 
etiam inundatione aquie, aut arboribus turbine dejedis, longe minor aut 
deterior effe coeperit, emptoris damnum eft, cui needle eft, licet rem non 
fuerit nadus, pretium folvere. Quicquid enim fine dolo et culpa vendi- 
toris accidit, in eo venditor fecurus eft. Sed et, fi poft emptionem fundo 
aliquid per alluvionem accefterit, ad emptoris commodum pertinet: 
nam et commodum ejus effe debet, cujus periculum eft. Quod fi fu- 
gerit homo, qui vasniit, aut furreptus fuerit, ita ut neque dolus, neque 
culpa venditoris, intervenerit, animadvertendum erit, an cuftodiam ejus 
ufque ad traditionem venditor fufeeperit. Sane enim fi fufeeperit, ad ipfius 
periculum is cafus pertinet: fi non fufeeperit, fecurus eft. Idem et in 
cateris animalibus caterifque rebus intelligimus. Utique tamen vindica- 
tionem rei et condidionem exhibere debebit emptori: quia fane, qui non- 
duni rem emptori tradidit, adhuc ipfe dominus eft. Idem etiam eft de 
furti et de damni injuriae adione. 


§ 3. When emption and vendition are once contracted, (and this, as we have 
cbferved, is effected, as foon as the price is agreed upon, when there is no covenant in 
writing,) then the buyer is liable to the rijque of the lofs of the thing fold, or of the 
damage, which may happen to it, alt ho ’ it bath mt been delivered to him. And there- 





79 


i 


Lib. III. Tit. XXV. 

to all other animals and things . But, when thefe accidents happen, and the buyer 
is to fuflain the lofs, the feller is obliged to make over his right of vindication and 
condition ; that is, he mnft transfer to the buyer all right of a 51 ion, whether real 
or perfonal, if necejfary *, for he, who has not delivered the thing fold, is fill con - 
ftdered as the proprietor of it, Actions alfo of theft, or damage done, muf be 
transfered by the feller to the buyer, when the Thing fold is flolen, or damaged, 
before delivery. 


De emptione conditionalu 

§ IV. Emptio tam fub conditione quam pure contrahi poteft : lub 
conditione, veluti,^ Stichus infra certum diem tibi placuerit, erit tibi 
emptus aureis tot. 

§ 4. A fale may be contracted conditionally, as well as purely : for in [lance, 
when the perfon, who is inclined to fell, fpeaks thus ; if within a certain time you 
fhall approve of the (lave Stichus, he (hall be yours for fo many aurei. 


De emptione rei , quae non eft in commercio. 

§ V. Loca facra, vel religiofa, item publica, (veluti forum, bafili- 
cam,) fruftra quis fciens emit: qua; tamen fi pro profanis vel privatis 
deceptus a venditore quis emerit, habebit a&ionem ex empto, quod non 
habere ei liceat, ut confequatur, quod fua intereft, eum deceptum non 
elTe. Idem juris eft, ft hominem liberum pro lervo emerit. 




Titulus Vicesi mus-quintus. 

De locatione et condudione. 

D.xix.T. 2. C.iv. T. 65. C.ii, T.70 

Collatio emptionis , et locationis. De mercedis convent tone. 

L O c A T 1 o et condudtio proxima eft emptioni et venditioni, iifdem - 

que juris regulis conftftit. Nam ut emptio et venditio ita contra- 
hitur, ft de pretio convenerit, ftc et locatio et condindio ita contrahi in- 
telligitur, fi merces conftituta fit. Et competit locatori quidem Iocati adio. 
condudtori vero condu&i. 

I .oca- 
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Location and conduction, i. e. letting and hireing, are nearly allied to emp* 
tion and vendition, i. e, to buying and felling ; and are governed by the fame 
rules ; for as emption and vendition are contratled as Jocn as the price of the thing 
is agreed upon, fo location and conduction are contracted, when the hire is once 
fixed by the parties. The locator, or perjon who lets , is intituled to an action, 
called aCtio locati, if he is aggreived by the conductor or hirer ; and the conduc¬ 
tor may have an action called aCtio conduCti, againft the locator. 

De mercede collata in arbitrium alienum . 

§ I. Et, qu# fupra diximus, fi alieno arbitrio pretium permifliim 
fuerit, eadem et de locatione et de conduCtione didta efle intelligimus, fi a- 
lieno arbitrio merces permifla fuerit. Qua de caufa, fi fulloni polienda cu- 
randave, aut larcinatori farcienda, veftimenta quis dederit, nulla ftatim 
mercede conftituta, fed poftea tantum daturus, quantum inter eos conve- 
nerit, non proprie locatio et conduCtio contrahi intelligitur; fed eo nomine 
aCtio preejeriptis verbis datur. 

§ i. We are willing , that what we have before obferved in regard to the fate 
of a thing, when the price is refered to a third perfon, ftmild alfo be underflood 
to have been faid of location and conduction, when the quantity of the hire is not 
agreed upon between the parties , but left to arbitration. And therefore , if a man 
fends his cloaths to a fuller to be fcoured, or to a t ay lor to be mended, and does not 
previoufy agree upon any price, in this cafe location and conduction are not under¬ 
feed to be properly contracted *, but an aClion may be brought by either party, prse- 
lcriptis verbis, i. c. in words preferibed and adapted to the circumftances of the cafe, 

Aftio prseferiptis verbis.] “ Di£!a eft aftio “ quoque caufam haec aftio dicitur infaftum ; 
pryrfcriptu ‘verbis, ex eo, quod prcdcriptis ver- “ et interdum plena oratione aflio utilis prafcrip- 
“ bis rsm geftam denionftret. Ob eandem “ tis 'verbis in faftum .” Vinn. 

In quibus rebus merces conjijlat. 

■§ II. Praterea, ficut vulgo quserebatur, an permutatis rebus emptio 
et venditio contraheretur, ita queeri folebat de locatione et conduCtione, 
ji forte rem aliquam utendam five fruendam tibi aliquis dederit, et invi- 
cem a te utendam five fruendam aliam rem acceperit. Et placuit, non 
die locationem et conduCtionem, fed proprium genus contraCtus: veluti, 
li, cum unum bovem quis haberet, et vicinus ejus item unum, placuerit 
inter eos, ut per denos dies invicem boves commodarent, ut opus face- 
rent, et apud alterum alterius bos perierit; neque locati, neque conduc- 
ti, neque commodati competit aCtio; quia non fuit commodatum gratui- 
tum: verum prseferiptis verbis agendum elt. 

2. As it was formerly a quejlion, whether emption and vendition could be 
contracted by an exchange of things, fo it hath alfo been doubted, whether location 
and conduction can be faid to exijl, when one man lends another a particular 
thing for his ufe, and receives in return fome other thing, of which he is alfo per¬ 
mitted to have the ufe, and it has been determined, that this exchange docs not con- 
Jtiiute location and conduction, but is a dijtinCi fpecies of contratl: for example , 
if two neighbours have each of them an ox, and each agrees to lend his ox to the 

other 
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Other alternately for ten days, to do the labors of the field, and the ox of the one 
dies in the poffeffion of the other, in this cafe, he, who has loft his ox, can neither 
bring the aElion locati, nor condu&i, nor even the a Elion commodati *, for the ox 
was not lent gratuitoufly ; but he may fue by virtue of an aElion called praefcripris 
verbis j i. e. by an aElion upon the cafe . 



De Emphyteuji. 

III. Adeo autem aliquam famiiiaritatem inter fe videntur habere 
emptio et venditio, item locatio et condudtio, ut in quibufdam caufis 
quaeri foleat, utrum emptio et venditio contrahatur, an locatio et conduc- 
tio: ut ecce de praediis, quae perpetuo quibufdam fruenda traduntur, id 
eft, ut, quamdiu penfio five reditus pro his domino praeftetur, neque ipfi 
condudtori, neque hseredi ejus, cuive conductor haerefve ejus id praedium 
vendiderit, aut donaverit, aut dotis nomine dederit, aliove quocunque 
modo alienaverit, auferre liceat. Sed talis contractus, quia inter veteres 
dubitabatur, et a quibufdam locatio, a quibufdam venditio exiftimabatur, 
lex Zenoniana lata eft, quae emphyteufeos contradtus propriam ftatuit na- 
turam, neque ad locationem, neque ad venditionem inclinantem, fed 
fuis padtionibus fulciendam: et, ft quidem aliquid padtum fuerit, hoc ita 
obtinere, ac ft naturalis eflet contradtus : fin autem nihil de periculo rei 
fuerit padtum, tunc, fiquidem totius rei interitus acceflerit, ad dominum 
fuper hoc redundare periculum: fin autem particular^, ad emphyteutica- 
rium hujufmodi damnum venire j quo jure utimur. 

3. The contraEl of buying and Jelling, and that of letting and hiring, are fo 
nearly conneEled, that, in feme cafes , it has been difficult to dijlinguijh the one from 
the other: as when lands have been demifed to be enjoyed for ever, upon condition, 
that, if a certain yearly penfion, or rent, is conftantly paid to the proprietor , it 
fhall not be in his power to take thefe lands from the tenent or his heirs, or from 
any other perfen, to whom fetch tenent or his heirs fhall have fold them, given them 
gratuitoufly, or as a marriage portion, or otherwife difpojed of them. But, when 
this contraEl, concerning which the antient lawyers had great doubts, was by feme 
thought to be an emption and vendition, and by others a location and conduElion, 



the Zenonian law was enaEled, which fettled the proper nature of an emphyteu- 
fis, making it to be neither the one nor the other of the before mentioned contraEls, 
but declaring it to be fupported by it's own peculiar covenants, and ordaining, that 
whatever is agreed upon by the parties fhall obtain and take place, as a contraEl: 
and when there is no covenant, which declares, upon whom the lofts of the lands fhall 


fall , that then, if the whole eft ate happens to be de fir eyed by a torrent, an earth- 

i * - ^ . ft At « A T • 


quake, or any other means, the proprietor muft be the fufferer ; but, if a part only 
is dejlroyed, 'that the lofs fhall then be borne by the tenent ; and this is the law 

in ufe. 

Emphyteufeos contraft us.] An emptyteufs (from or canon, may be paid in money, grain, or any 
cuQuTivnv to plant) is a contract made by con- other thing. The perpetuity, or long term, 
lent, by which houfes or lands are given to be granted, diflinguifhes this contraft from letting 
poflefled for ever, or at lead for a long term, and hireing: for an empty teufs was originally 
upon condition, that the lands fhall be improved, made on account of barren lands, which no per- 
and that a fmall yearly rent or penfion fhall be fon would take for a fliort time, thro’ a fear of 

ft • I 1 1 • J* ft. ft. .. A ^ A . . 1 A ftft - 1 . . a «i A /*4- V . . . . .. J _ 


paid to the proprietor 


.And this peniion, rent, the charge of cultivation; but afterwards the 


L 


belt 



V 




bell lands were often granted out upon this em> 
phyteutical contract; the nature of which was firft 
fixed by the emperor Zeno, who determined it 
to be a di(Hn6b contract from buying and felling, 
letting and hireing. W. Cod. 4. /. 66. De 
jure empty teutico. For fome thought it to be the 
contrail of hireing, when they confidered, that 
a rent was paid for it to the proprietor : and 
others imagined it to be the contrail of buying, 
when they faw the tenent had a perpetuity, or 
at leaft a very long time, and a fort of property in 
it: but the tenent had only utile dominium, not n 
direit dominion ; and therefore the contrail was 
diftind from buying and felling. 

The tenent is called mphytatta, being under 
an obligation to plant and improve the land; 
and he has fuch an interell, that he may fell the 
profits of his right in the eftate to another, with 
the content of the proprietor, to whom two 


months mull be allowed to determine whether 
he will himfelf become the purchafer. But, when 
there is a new tenent, a laudimium , (which is al- 
moft the fame as a relief, and generally amounts 
to the value ef the 50th part of the eilate,) moft 
be paid to the proprietor by the new tenent, as 
an acknowledgment for being put into pofieffion. 

Cod* 4* ^• 66. /. 

There is alfo a penfion or rent called a canon, 
which mull be paid annually, as an acknow¬ 
ledgment of a fuperior title ; and this canon is 
always due every year, whether the tenent re¬ 
ceives any profits or not: for it is not paid, in 


confutation of profits received, but as an ac¬ 


knowledgment of the tenure. 

The empbyteufts of the Roman law fee ms to 
have given rife to our fee-farm and copyhold 
eftates in England. 

Woof s Com. Law. Pqge 339. 


De forma alicui facienda ab artif 



IV. Itemq 


fi cum aurifice Titius convene rit, ut 


fuo certi ponderis certaeque formae annulos ei faceret, et aeciperet, verbi 
gratia, decern aureos, utrum emptio et venditio, an locatio et condihdtio 
contrahi videatur ? Caflius ait, m aterise quidem emptionem et venditiocem 
contrahi, ope rit autem locationem et condudtiaaem. Sed placuk, tan- 
turn emptionem et venditionem contrahi. Quod fi fuum aurum Titius 
dederit, mercede pro opera conftituta, dubium non eft, quin locatio et 
condudio fit. 


§ 4. Alfo, if Titius, for example, Jhovld agree with a goldfmitb to make a 
certain number of rings, of a particular Jize and weight, and to fumifh the gold, 
fir which Titius Jhould promife him ten aurei, as the value bGth of the workman - 
Jhip and the geld, it hath been a queftion, whether fuch a contract would be a buy¬ 
ing and felling , or a letting and hireing. Caflius was of opinion, that it would be 
a buying and felling in regard to the matter, and a letting and hireing in regard to 
the work : but it is now fettled, that, in this cafe, an empthn and vendition would 
only be contracted. But, on the other hand, it is not to be doubted, that, if T itius 
jhould give his own gold, and agree to pay only for the workmanjhip, this contract 
would be a location and conduit ion. 


^uid proejiare debet conduElor . 

§ V. Conductor omnia fecundum legem condudtionis facere debet: 
ct, fi quid in lege praetermiflum fuerit, id ex bono et aequo praeftare. Qui 
pro ufu aut veftimentorum, aut argenti, aut jumenti, mercedem aut de- 
dit aut promifit, ab eo cuftodia talis defideratur, qualem diligentiflimus 
pater familias fuis rebus adhibet; quam fi praeftiterit, et aliquo cafu for- 
tuito earn rem amiferit, de reftituenda ea non tenebitur. 

§ 5. The conductor, or hirer, is not only obliged to obferve Jlriflly the covenants 
of the conduit ion, hut is alfo bound in equity to perform whatever hath been omited to be 

infer ted. And whoever has given or promifed hire for the ufe of cloatbs , Jilver, 

horfes, 
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horfes , &c. is hound to take the fame care of them, as the mofi dtligent mafter of a 
family would take of bis own property. But, if the hirer does this , and yet lofes the 
things hired by fome fortuitous event , he fhall not be anfwerable for the lofs . 

* 

De morte conclusions . 

VI. Mortuo condudtore intra tempora condu&ionis, h seres ejus eo - 
dem jure in condu&ione iuccedit. 

§ 6. If the conductor, or hirer, dies before the time of the conduction is expired, 
his heir fuccedes to his right , and is intituled to the thing hired , for the remainder 

of the term. 



Titulus Vigesimus-sextus 


De focietate. 


D.xvii. T. 2. 


C.iv. T.37. 


Divijio a materia 



Ocietatem coire folemus 
fpecialiter xoivwwav appellant 


totorum bonorum, quam Graci 
lius alicujus negotiationis, veluti 

aut fru- 


olei 


vi n 1 


mancipiorum vendendorum emendorumq 

menti emendi vendendique. 

It is common for perfons to enter either into a general partenerjhip or fociety of 
nil their goods , and this the greeks emphatically call xoivuviav 


communion 


or 


particular partenerjhip , which regards only fome Jingle fpecies of 
that of buying and felling Jlaves, oil , wine , or corn. 



I 


De partibus lucri et damni 

Et quidem, ft nihil de partibus lucri et damni nominatim con 


asquales fcilicet partes 


damno fpe&antur: quod 


fi expreffe fuerint partes, hae fervari debent. Nec enim unquatn dubi 


urn fuit, quin valeat 



duo inter fe pa< 5 ti lint, ut ad unum 


quidem duae partes et lucri et damni pertineant 


ad alterum 




If no exprefs agreement has been made by the parteners concerning their 
f profit and lofs ; the lofs muft be equally borne, and the profit mufi be 


equally divided. But , if any particular agreement has been made 


ft be oh 


ferved ; for it was never yet doubted, but that the covenant would be binding 
two perfons Jhould agree, that two Jhares of the profit and lefs Jhould belong to 
partener, and that only the third part of both Jhould belong to the other. 




2 


De 
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De part thus tncequaltbus . 

§ 2* De ilia fane conventione quantum eft, ft Titius et Seius inter 
fepadi lint, ut adTitium lucri duae partes pertineant, damni tertia, ad Se- 
ium duae partes damni, lucri tertia, an rata debeat haberi conventio? 
Quintus Mucius contra naturam focietatis talem padionem elfe exiftima- 
vit, et ob id non efie ratam habendam: Servius Sulpitius (cujus fententia 
praevaluit) contra fenfit; quia faepe quorundam ita pretiofa eft opera in 
focietate, ut eos juftum fit conditione meliore in focietatem admitti. Nam 
et ita pofie coin focietatem non dubitatur, ut alter pecuniam conferat, 
alter non conferat, et tamen lucrum inter eos commune fit: quia faepe 
opera alicujus pro pecunia valet. Et adeo contra Quinti Mucii fententiam 
obtinuit, ut illud quoque conftiterit pofie convenire, ut quis lucri partem 
ferat, de damno non teneatur: quod et ipfum Servius convenienter fibi 
fieri exiftimavit. Quod tamen ita intelligi oportet, ut, fi in alia re lucrum, 
in alia damnum illatum fit, compenfatione fada, folum quod fupereft, 
intelligatur lucro efle. 

§ 2. But, it has been queftioned, if Titius and Seius Jbould covenant between 
themfelves, that Titius fhould receive two 'parts of the profit and bear but a third 
of the lofs, and that Seius fhould bear two parts of the lofs, and receive but a 
third jkare of the profit, whether fuch an agreement would be binding ? Quintus 
Mucius was of opinion, that fuch a covenant was contrary to the nature of partt- 
nerfhip, and ought not therefore to be ratified \ but Servius Sulpitius. whofe opinion 
hath prevailed, thought otherwife, and for this reafon •, becaufe the labor of fome is 
fo highly valuable, that it is but juft, that they fhould be admitcd into fociety upon the 
weft advantageous conditions-, for no man doubts, but that partenerfhip may be 
entered into by two perfons, when one of them only finds money, inafmuch as the 
work, and labor of the other, amounts to the value of it, and fupplies it's place. 
Jnd alfo, contrary to the opinion of Mucius, it hath obtained as law, that a partener 
way by agreement take a jkare of the p rofit, and not be accountable for any part of 
the lofs i for Servius thought, that this likewife might be done equitably : but it 
muft be fo under flood, that, if profit accrues from one fpecies of things and lofs 

from another, only what remains , after the lofs is compenfated, Jhall be looked 
upon as profit. 


De partibus exprejfis in una caufa . 

§ III. Illud expeditum eft, fi in una caufa pars fuerit exprefla, (veluti 
in folo lucro, vel in folo damno,) in altera vero omilla, in eo quoque, 
quod praetermifium eft, eandem partem fervari. 

§ 3. It is alfo a fettled point , that, if parteners exprefsly mention their fhares 
in one refpeft only, either folely in regard to gain , or folely in regard to lofs, 

their plans of that , which is omited, Jhall be the fame as of that, which is 
mentioned. 
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^uibus modis focietas folvitur . De renuntiatione . 

§ IV. Manet autem focietas eo ufque, donee in eodem confenfu per- 
feveraverint. At, cum aliquis renuntiaverit focietati, folvitur focietas. Sed 
plane, ft quis callide in hoc renuntiaverit focietati, ut obveniens aliquod 
lucrum folus habeat; veluti, ft totorum bonorum focius, cum ab aliquo 
haeres effet relidus, in hoc renuntiaverit focietati, ut haereditatem folus 
lucri faceret, cogitur hoc lucrum communicare. Si quid vero aliud lucri 
faciat, quod non captaverit, ad ipfum folum pertinet. Ei vero, cui re- 
nuntiatum eft, quicquid omnino poft renuntiatam focietatem acquiritur, 
foli conceditur. 

§ 4. A fartenerjhip lafts as long as the parteners perjevere in their confent 
to continue fuch ; and, if one of them renounces the fartenerjhip, the fociety is 
dijfolved. But, if a man renounces with a fraudulent intent, and for no other end, 
but that he may enjoy the foie benefit of feme future fortune, which he experts, his 
renunciation will not avail: for, if a partener in common, as foon as he finds , that 
be has been appointed an heir, fhould renounce his partenerfhip, that he may pojjefs 
the inheritance exclujive of all others, he would neverthelefs be compelled to divide the 
inheritance equally with his former parteners: yet , if an inheritance, which be did 
not exp eft, fhould by accident fall to him after renunciation, the whole would be 
his own. But thofe, from whom a partener hath feparated himfelf by renouncing, 
pojfefs folely for themfelves whatever they acquire , after the renunciation of that 
partener. 

De morte, 

§ V. Solvitur adhuc focietas etiam morte focii: quia, qui focietatem con- 
trahit, certam perfonam fibi eligit. Sed et, ft confenfu plurium focietas 
contradta fit, morte unius focii folvitur, etfi plures fuperfint: nil! in coe- 
unda focietate aliter convenerit. 

§ 5. A fartenerjhip is alfo dijfolved by the death of one of the parteners ♦, for he, 
who enters into fartenerjhip always chufes feme certain known perfen to be his parte - 
ner, upon whom he can depend. And , altho a fartenerjhip is entered into by the con¬ 
fent of many, it is nevertbelefs dijfolved by the death of one, altho ’ the rejl Jur - 
vive ; and this is the law, unlefs fpecial covenants are made to the contrary at the 
time of forming the fociety. 

De fine negotii . 

§ VI. Item, ft alicujus rei contra&a focietas fit, et finis negotio impo- 
fitus eft, finitur focietas. 

§ 6. Alfo, if a fartenerjhip is entered into on account of feme particular commerce, 
and an end is put to that commerce, the fartenerjhip is of courfe ended. 

De publicatione . 

§ VII. Publicatione quoque diftrahi focietatem, manifeftum eft, fcilicet 
ft univerfa bona focii publicentur; nam, cum in ejus locum alius fuccedat, 

pro mortuo habetur. § 7. 
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§ 7. It is likcwife man if eft, that a partenerjhip is dijfolved by corft[cation ; to 
wit, if all the goods of a partener are confifcated \ for when another [ for example , 
the treafnrer of the exchequer ] fuccedes in bis place, be is reputed as civilly dead. 

De cejfione bonorum. 

§ VIII. Item, fi quis ex fociis mole debiti prargravatus bonis fuis cef- 
ferit, et ideo propter publica et privata debita fubftantia ejus vaeneat, fol- 
Vitur focietas. Sed hoc cafu, fi adhuc confentiant in focietatem, nova vi~ 
detur incipere focietas. 

§ 8. Aijo, if a man in partenerjhip , being prejfed by his debts, makes a cejfwn 
or a furrender of bis goods, and they are fold to fatisfie either public or private 
demands, the partenerjhip is dijfolved. But, if the reft of the coparteners (hould 
ftill defire to be in fociety either with or without this man, the firft partenerjhip 
would not continue, but a new one would commence. 

Bonis fuis ceflerit.] In England the benefit of certain ftatutes of the realm, by which all poffible 
ceflion, or bankruptcy, is allowed only to per- care has been taken to prevent fraudulent bank- 
fons concerned in trade, who may be discharged ruptcies, by making it felony without benefit 
from their debts, if they furrender themfelves, of the clergy, to be guilty of any willful omiflion 
and make a full difeovery of their goods, books, in their dilcoveries. Hawk. pi. cap. 57. 4. Ann. 
papers, for the benefit of their creditors; and cap. 17, /«/?. 4. tit. 6. 

alio conform themfelves in all other refpe&s to 

De dolo et culpa a focio preeftandis . 

§. IX. Socius focio utrum eo nomine tantum teneatur pro fodo a&i- 
one, fi quid dolo commiferit, ficut is, qui deponi apud fe paflus eft, an 
etiam culpae, id eft, defidiae atque negligently nomine, quaditum eft? 
Praevaluit tamen, etiam culpae nomine teneri eum. Culpa autem non ad 
exa&iffimam diligentiam dirigenda eft: fufficit enim talem diligentiam 
communibus rebus adhibere focium, qualem fuis rebus adhibere folet. 

Nam, qui parum diligentem focium fibi adfumit, de fe queri, fibique hoc 
imputare, debet. 

§ 9. It has been a queftion, whether a partener , like a depofitary, is account¬ 
able jor fraud only, or whether he is alfo accountable for his negligence ? And it 
now prevails, that he is anfwerable for all the damages, which happen through 
his fault. And, if a man fails in having ufed the moft exalt diligence, fuch a 
failure is not comprehended under the term culpa, or fault: for a partener is not 
liable to anfwer damages, if, in regard to the goods of the community , it appears, 
that he has ujed the fame care and diligence towards them, which he has ufually 
objerved in keeping bis own private property. And it is certain, that whoever 
chufes a negligent man for his partener, can lay the blame upon bimfelf only and im¬ 
pute his misfortune to his own ill choice. 


Titu 
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I 


e mand ato. 




M A n v A t u m contrahitur quinque modis, five fua tantum gratia 

aliquis tibi mandet, five fua et tua, five aliena tantum, five fua 
et aliena, five tua et aliena. At, fi tua tantum gratia tibi mandatum fit, 
fupervacuum eft mandatum; et ob id nulla ex eo obligatio, nec mandati 
inter vos aftio nafcitur. 


A mandate is frajned five ways : either when it is given folely for the benefit of 
the mandatory or partly for his benefit, and partly for that of the mandatary ; or 
folely for the fervice of fome third perfon ; or partly for the profit of the mandator 
and partly for the fervice of a third perfon ; or for the benefit of the manda¬ 
tor, and partly for the ufe of a third perfon. But , if a mandate is given folely for 
the fake of the mandatary , the mandate is ufelefs 5 for no obligation can arifefrom ;V, 
nor of courfe any a hi ion. 


Si mandantis gratia mandetur, 

§ I. Mandantis tantum gratia intervenit mandatum, veluti fi quis tibi 
mandet, ut negotia ejus gereres, vel ut fundum ei emeres, vel ut pro eo 
fponderes. 

§ 1. A mandate is given folely for the benefit of the mandator , when he re¬ 
quires the mandatary to tranfaft bis bufmcfs , to buy lands , or to become a furety 
Jor him . 



Si mandantis et mandatarii. 

II. Tua gratia et mandantis j veluti fi mandet tibi, ut pecuniam 


fub ufuris crederes 


qui in rem 



mutuaretur: aut fi 


agere cum eo ex fidejufToria caufa, mandet tibi, ut cum reo agas periculo 
mandantis j vel ut ipfius periculo ftipuleris ab eo, quern tibi deleget in 


id 


qu 




tibi debuerat 


2. A mandate is given partly for the benefit of the mandator , and partly 
for the benefit of the mandatary , if the mandator requires you to lend money upon 



•eft to 1 


ho would borrow it for the ufe of the mandator \ or if,\ when 


you are upon the point of fuing 


on account of a fide-jufftry 


or a 



he fhould authorife you at his own rifque to fue the principal debtor : or 
'if he fhould impewer you at bis own hazard to ftipulate for thefum, which he owes 
you, from fame other perfon , whom he appoints. 

Ut 
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Utpecuniamfub ufuris.] “Nam man data- Vel at ipfias pcriculo.] “ Hoc etiam man- 


rio prodeft id, quod a 
praeftationem, etman 


“ cunia vertenda eft. 


igitur, propter ufurarum 
aatori, in cujus rem pe> 


1 Tbeopb . 


Aut fi volente te.] “ Commodom hie fide- 
jufforis in eo, quod judicio liberatur, cum a- 
lioqui agi cum eo ex caufa fide-jufiionis po- 
tuiflet, reo principali neglefto: fi quidemjurc 
veteri fide-juffor ante reum principalem con- 
* # veniri potuit.” Finn. 


it 


it 


“ datum in rem utriufque interponi intelligitur; 
in rem debitoris mandantis, quia ea delega- 
tione fit novado, atque ex priore caufa debitor 
“ liberatur: in rem creditors mandatarii, quo- 
“ niam novus debitor ita fubftituitur, ut nihilo- 
minus ex fequenti mandato cum priore agi 

Vi tin. 


it 

it 


point. 


Si alien a gratia. 

§ III. Aliena tantum caufa intervenit mandatum; veluti fi tibi aliquis 
mandet, ut Titii negotia gereres, vel ut Titio fundum emeres, vel ut 
pro Titio fponderes. 

§ 3. A mandate is interpofed only for the fake of a third per fen, when the man¬ 
dator requires the mandatary to perform feme office for Titius, to buy lands for him , 
or to become his bail. 


Si mandantis et alien a. 

§ IV. Sua et aliena; veluti fi de communibus fuis et Titii negotiis 
gerendis tibi mandet, vel ut fibi et Titio fundam emeres, vel ut pro eo 
et Titio fponderes. 

§ 4. A mandate tends to the benefit of the mandator , and alfo of a third 
per fan , when the mandator requires you y who are the mandat ary, to t ran fa ft feme 
affair for the common benefit of both him and Titius, or to buy lands for them 
both , or to be boundfor them. 

Si mandatarii et aliena. 

§ V. Tua et aliena; veluti fi tibi mandet, ut Titio fub ufuris crederes; 
quia, fi fine ufuris pecuniam crederes, aliena tantum gratia intercedit man- 
datum. 

§ 5. A mandate is given in favor of the mandatary and of a third perfon , 
when the mandator requires you to lend money to Titius, upon intereft •, but , if you 
are required to lend money without interefl y the mandate can only be in favor of 
him , to whom it is lent. 


Si mandatarii . 

§. VI. Tua tantum gratia intervenit mandatum; veluti fi tibi mandet, ut 
pecunias tuas in emptiones potius prxdiorum colloces, quam foeneres: 
vel ex diverfo, ut pecunias tuas foeneres potius, quam in emptiones pra- 
diorum colloces. Cujus generis mandatum magis con (ilium, quam man- 
datum eft, et ob id non eft obligatorium; quia nemo ex confilio mandati 
obligatur, etiam ft non expediat ei, cui mandabatur, cum liberum cuique 
fit apud fe explorare, an fibi expediat confilium. Itaque, fi otiofam pe¬ 
cuniam domi te habentem hortatus fuerit aliquis, ut rem aliquam emeres 
vel earn crederes, quamvis non expediat earn tibi emilfe, vel credidifte, non 

tamen 
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tamen tibi mandati tenetur. Et adeo haec ita funt, ut quasfitum fit, an 
mandati teneatur, qui mandavit tibi, ut pecuniam Titio fcenerares. Sed 
obtinuit Sabini fententia, obligatorium efle in hoc cafu mandatum: quia 
non aliter Titio credidifles, quam fi tibi mandatum eflet. 

§ 6. A mandate is given folely for your own benefit, if the mandator requires 
you rather to make a furchaje of lands, than to lend your money upon in ter eft or 
on the contrary rather to lend your money upon intereft, than to buy lands. hut a 
mandate of this fpecies feems rather to be good advice, than a mandate and is 
therefore not obligatory ; for an aft ion of mandate cannot be brought againft a man 
on account of the advice, which he has given, altho it has not proved beneficial to him, 
to whom it was given ; inafmuch as every one is at full liberty to confult his own 
reafon, whether the counil given to him is expedient or not. And therefore, if you 
JJjould be advifed to employ your money, which now lies dead, either by lending it out 
at intereft, or in making a pur chafe, and you fhould become a lofcr by following this 
advice, the advifer would not be liable to an a ft ion. And this is fo true, that it 
has even been a queftion, whether an aft ion of mandate will lie againft him, who hath 
required you by mandate to lend money to Ti tins, who is infolvent. But the opinion 
of Sabinus hath obtained, and a mandate in this cafe is now judged to be obli¬ 
gatory *, for you would never have trufted Titius, but in obedience to the mandate. 


De mandato contra bonos mores . 


§ VII. Illud quoque mandatum non eft obligatorium, quod contra 
bonos mores eft: veluti ii Titius de furto, aut de damno faciendo, aut de 
injuria facienda, mandet tibi: licet enim poenam iftius fa&i nomine prae- 
ftiteris, non tamen ullam habes adverlus Titium a&ionem. 


§ j. A mandate contrary to good manners is not obligatory ; as if Titius fhould 
command Sempronius to commit theft, or to do fomeaft to the damage or injury of a 
third perfon •, for, altho * Sempronius fhould fuffer a penalty or punifhment in con • 
fequence of his obedience to fuch a mandate, he will not be intituled to any aft ion 
againft Titius. 


Veluti fi Titius.] “ Si Sempronius ex Titli 
“ mandato aliquem occidit, aut vulneravit, aut 
“ contumelia affecit, etfi hie nulla ex contractu 
*< inter eosobligatio oritur, uterque tair.en obli- 


gatur ex deli&o; neque Titium, qui man - 
davit, excufat, quod Sempronius facinus per- 
petravit, neque Sempronium, quod Titius 
mandaverit. Vim. 


De executtone ?nandatu 

§ VIII. Is, qui exequitur mandatum, non debet excedere fines man¬ 
dati: ut ecce, fi quis ufque ad centum aureos mandaverit tibi, ut fun- 
dum emeres, vel ut pro Titio fponderes, neque pluris emere debes, ne¬ 
que in ampliorem pecuniam fidejubere \ alioqui non habebis cum eo 
mandati a&ionem : adeo quidem, ut Sabino et Caffio placuerit, etiamli 
ufque ad centum au#eos cum eo agere volueris, inutiliter te a&urum. 
Sed diverfae fcholae audtores retfte ufque ad centum aureos teadturum ex- 
iftimant: quae fententia fane benignior eft. Quod fi minoris emeris, ha¬ 
bebis fcilicet cum eo mandati a&ionem : quoniam, qui mandat, ut fibi 

M centum 
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centum aureorum fundus emeretur, is utique mandafte intelligitur, ut 
minoris, fi poffit, emeretur. 

§ 8 . He, who executes a mandate ought not to exceed the hounds of it: for ex * 
ample, if a mandator Jhould require you to pur chafe lands, or to he hound for Titius, 
to the amount of an hundred aurei •, you ought not to buy the lands at an higher 
price, or he hound for Titius in a greater fum: for, if you exceed the mandate, you 
will not he intituled to an aft ion for the recovery of the excefs. And Cassius and 
Sab in us were even of opinion, that, alt ho* you were willing to bring an aft ion of 
mandate for no more than the hundred aurei,j>’0« could not recover them. But it was 
held by the lawyers of a different fchool, that the mandatary might fue the mandator 
for the hundred aurei ; and this appears to he the more equitable opinion. But, if 
you buy certain lands at a lefs price than that, which the mandator has allowed, you 
will undoubtedly he intituled to an aft ion of mandate: for, if he hath ordered, that 
an hundred aurei fhall he expended in the purchafe of a particular ejlate, he will 
certainly he underjlood to have ordered, that the fame ejlate Jhould, if pcjfible, he 
pur chafed at a lefs price. 


De revocatione mandatu 



IX. Rede quoque mandatum contradum, li, dum adhuc integra 
res fit, revocatum fuerit, evanefcit. 

§ 9. A mandate, properly contracted, becomes null, if it is revoked wbilejl intire; 
that is, before any aft has been done in confequence of it. 


De morte. 

§ X. Item, fi adhuc integro mandato mors alterius interveniat, id eft, 
vel ejus, qui mandaverit, vel illius, qui mandatum fufceperit, folvitur 
mandatum. Sed utilitatis caufa receptum eft, fi eo mortuo, qui tibi man- 
daverat, tu, ignorans eum deceflifTe, executus fueris mandatum, pofle te 
agere mandati adione : alioqui jufta et probabilis ignorantia tibi damnum 
afteret. Et hiuc fimile eft, quod placuit, ft debitores, manumilTo difpen- 
fatore Titii, per ignorantiam liberto folverint, liberari eos; cum alioqui 
ftrida juris ratione non poflent liberari: quia alii folviftent, quam cui 
lbivere debuerint. 

§ 10. A mandate alfo becomes null, if either the mandator, cr the mandatary, 
dies , whiltjl it continues intire. But it is allowed for the benefit of fcciety , that, if 
a mandator dies, and the mandatary, not knowing of his death, Jhould afterwards 
execute the mandate, he may bring his aftion againjl the heirs of the mandator : 
for otherwife an unhlameable and unavailable want of knowledge would be prejudicial . 
And, inaftmilar cafe, it hath been determined, that, if the debtors 0/ Tit 1 us, whcfe 
jleward has been manumitted, Jhould , without knowledge of the manumiffion, pay this 
freed man what was due to Titius, they would be cleared from their debt, and 
the payment would be good ; altho, by the rigor of the law, it would be otherwife ; 

fince they had made their payment to another than him, to whom it ought to have 
been made . 
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De renunciatione. 

& 

§ XI. Mandatum nonfufcipere cuilibet liberum eft: fufceptum autem 
confummandum eft, aut quam primum renuntiandum, ut per femetip- 
fum, aut per alium, eandem rem mandator exequatur. Nam, nifi ita re- 
nuntietur, ut integra caufa mandatori refervetur eandem rem explicandi, 
nihilominus mandati aCtio locum habet $ nift jufta caufa intercefterit aut 
non renuntiandi, aut intempeftive renuntiandi. 

§ 11. Every man is at liberty to refufe a mandate \ but , if it is once accepted y 
it tnuft be performed , or renounced , as foon as pojfible , that the mandator may 
t ran fa ft the bufinefs himfelf or by another. But , if the renunciation is made fo 
late, that the mandator can have no opportunity of tranfaCling this bufinefs properly % 
an aft ion will lie againft the mandatary , unlefs be canjhew fotne juft caufie for his 
delay in not making a timely renunciation. 

De die et conditioner 

§ XII. Mandatum et in diem differri et fub conditione fieri poteft. 

§ 12. A mandate may be contracted to tranfad a particular bufinefs at a diftant 
day, or upon condition. 



De mercede. 

XIII. In fumma fciendum eft, mandatum, nifi gratuitum fit, 

in aliam formam negotii cadere: nam, mercede conftituta, incipit 
locatio et conduCtio efle. Et, (ut generaliter dicamus,) quibus calibus, 
fine mercede fufcepto officio, mandati five depofiti contrahitur nego- 
tium, iis cafibus interveniente mercede locatio et conduCtio intelli- 


gitur 


contrahi. Et ideo, fi fulloni polienda curandave quis dederit 


veftimenta, aut farcinatori farcienda, nulla mercede conftituta, neque 
promifia, mandati competit aCtio* 



3 


In fine 


i<ft be cbferved, that, if 


mandate 


is 


gratuitous , ir 


becomes another /cedes of contract : for , if a price is agreed upon , the 


of 


conduction commences. And in general , when a truft or 


bufinefs is undertaken without L 


the 


gards either a mandate 


dt pofit ; but, when there is an agreement for hire , it confiitutes location and con¬ 
duction. And therefore , if a man gives his cloaths to a fuller , that they may be 
cleaned, or to. a t ay lor, that they maybe mended , and there is no agreement or 
pro mu e made, an action of mandate will lie. 




* 


/ 
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Titulus Vigesimus-octavus. 

obligationibus, quas quafi ex contra&u 

nafcun tur. 


Continuation 

P OST genera contra&uum enumerata, difpiciamus etiam de iis obli¬ 
gationibus, quae quidem non proprie nafci ex contra&u intelligun- 
tur: fed tamen, quia non ex maleficio fubftantiam capiunt, quafi ex con¬ 
tractu nafci videntur. 

Having already enumerated the various kinds of direPl obligations, we will new 
treat cf thrfe, which can not be /aid properly to arife from a contraPl, but yet , in - 
afmuch as they take not their origin from any thing criminal , feem to arife from 
an implied , or a quafi contract. 

De negotiorum geftione . 

§ I. Igitur, cum quis negotia abfcntis geflerit, ultro citroque inter eos 
nafcuntur a&iones, quae appellantur negotiorum geftorum. Sed domino 
quidem rei gefiae adverfus eum, qui gefiit, dire&a competit a&io; nego¬ 
tiorum autem geftori contraria: quas ex nullo contra&u proprie nafci 
manifeftum eft: quippe ita nafcuntur iftae a&iones, fi fine mandato quif- 
que alienis negotiis gerendis fc obtulerit, ex qua caufa ii, quorum nego¬ 
tia gefta fuerint, etiam ignorantes obligantur. Idque utilitatis caufa re- 
ceptum eft, ne abfentium, qui fubita feftinatione coa&i, nulli demandata 
negotiorum fuorum adminiftratione, peregre profe&i efifent, defererentur 
negotia: quae fane nemo curaturus effet, fi de eo, quod quis impendifiet, 
nullam habiturus efiet a&ionem. Sicut autem is, qui utiliter gefiit nego¬ 
tia, dominum habet obligatum negotiorum geftorum, ita et contra ilte 
quoque tenetur, ut adminiftrationis reddat rationem : quo cafu ad exac- 
tifiimam quilque diligentiam compellitur reddere rationem: nec fufficit 
talem diligentiam adhibere, qualem fuis rebus adhibere folet: fi modo 
alius, diligentior eo, commodius adminiftraturus efiet negotia. 

§ i. When one perfn Iran fa Pis the bufwefs of another, who is abfent, they red - 
procally obtain a right to certain options, called a&iones negotiorum geftorum ; 
t. e. aPlions on account of bufinefs done: and it is manifejl, that thefe can arife fun 
r.o proper or regular contrail \ for they take place only, when one man a [fumes the 
care of the affairs cf another without a mandate : and, in this cafe , thfe perjons > 
for whom bufinefs is tranfaPled, are always bound without their knowledge ; and 
this is permitted for the public good, becairfe the bufnefs of thofe, who are abjent in a 
foreign country, and have not committed the admir.ijlration of their affairs to any 
particular perfon, would otherwife be totally neglePled : for no map would take this 

can 
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cart upon himfclf\ if he could not afterwards bring an a Elion to recover what he 
bad expended , But, as the principal is bound to reimburfe the agent, who has ne¬ 
gotiated his affairs properly, fo is the agent bound to render a jufl account if his 
adminiflration to his principal. And an agent, in this cafe, is obliged to ufe the 
mo(l ex a El diligence ; for it will not fuffice, altho * he proves, that he has taken the 
fame care of the affairs of his principal, which he ufually took of his own, if it can 
by any means appear, that a more diligent man could have aEled with greater 
advantage to his principal. 

De Tutela . 

II. Tutores quoque, qui tutelse judicio tenentur, non proprie ex 
contra&u obligati efTe intelliguntur: nullum enim negotium inter tuto- 
rem et pupillum contrahitur. Sed, quia fane non ex maleficio tenentur, 
quail ex contra&u teneri videntur. Hoc autem cafu mutuae funt adlicnes. 
Non tantum enim pupillus cum tutore habet tutelae adtionem 



fed 


cum pupillo habet contrariam 
quid in rem pupilli, vel pro eo fuerit oblig 
bus ejus obligaverit. 


fi vel impendent ali 
rem fuam creditors 



2 . A 


altho * he is fubjeEl to an cElion cf tutelag 


reckoned 


be bound bv any paEf, or agreement ; for between a tutor and his pupil 


exprefs centralT, Ri 


altho 


t hey 


undcrflocd to be bound by 
nd pupil may bring aElions reciprocally \ the pupil may bring 


A hj 

plied, or quafi 


of m a left 


and thus b 


aElion 


c 


f tutelage a^ainfl his tutor, and the tutor, if he has expended his own money 
the affairs cf his pupil, or has been bound for him, or has mortgaged his own poj 
[ejjions to the creditors, is 


intituled to the aElion called contraria 


De rei com muni one . 


III. Item, li inter aliquos communis 

quod pariter eis legata donatave eflet 



eorum 


fine locietate 
alteri ideo 1 


veluti 


dividundo jud 


quod folus frudtus 


perceperit, aut 


efle 


quippe 


nihil 


fe 


con-* 


quod focius ejus folus in earn rem neceflarias impenfas fecerit: non in 
telligitur ex contra&u proprie obligate 
traxerunt: fed, quia ex maleficio non 

videtur. 


tenetur, quali ex contradtu 



3. When a thing happens to be in common among per 


tered int 
tance, is 



partenerfhip 
given gene1 


bet 


his, who have 
the fame field, or part of , 


m 


fie 


Culled to anjwer the other by the cElion communi dividundo, either bccaufe 


m ay 


b 


A 

v 


hath 


'iktn to his ufe the whole produce of the ground 


bccaufe the other hath 


been at the foie expense of maintaining it in good order. But neither of thefe per 
can properly be jail to be bound by contrast •, ftnee they made no agreement b 


i 


the mft 


1 


but, in much as they are exempt from any criminal aElion, they aye 
bound by a aadli-ccntraEf. 
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De hareditatis communions. 

§ IV. Idem juris eft de eo, qui cohaeredi familiae ercifcunda judicio 
ex nis caufis obligatus eft. 

§ 4 . And the fame law prevails in regard to him , who for the fame caufes is 
hound to bis co-heir and is liable to the aftion familias ercifcundae, for the partition 
of an univerfal inheritance. 

De aditione hcereditatis. 

§ V. Haeres quoque legatorum nomine non proprie ex contradu ob- 
ligatus inteliigitur, (neque enim cum haerede, neque cum defundo ullum 
negotium legatarius gefiifie proprie dici poteft,) et tamen, quia ex malefi- 
cio non eft obligatus, quafi ex contradu debere inteliigitur. 

§ 5 . An heir for the fame reafon cannot properly be faid to be bound by contract 
to a legatary ; for the legatary can ‘never be fuppofed to have entered into any com - 
paul either with the heir, or with the deceafed. But, as the heir cannot be profe- 
cuted by an attion of male-fealance, he is prefumed to be indebted to the legatary by 
a quafi contrail. 

De folutione indebiti. 

§ VI. Item is, Cui quis per errorem non debitum folvit, quail ex con-* 
tradu debere videtur: adeo enim non inteliigitur proprie ex contradu 
obligatus die; ut, ii certiorem rationem fequamur, magis, (ut fupra dixi- 
mus,) ex diftradu quam ex contradu poilit dici obligatus efle. Nam, 
qui folvendi animo pecuniam dat, in hoc dare videtur, ut diftrahat potius 
negotium, quam contrahat. Sed tamen perinde is, qui accipit, obliga- 
tur, ac fi mutuum ei daretur; et ideo condidione tenetur. 

§ 6. He, to whom another has paid by miflake what was not due, appears to 
he indebted by quafi contrail •, for he is certainly not bound by an exprefs agreement ‘ 
and, Jlriflly fpeaking, he might rather be faid, (as we have before olferved,) to be 
bound by the diffolution than by the waking of a contrail: for he, who paid the money 
with an intent to difeharge bis debts, feemed rather inclined to diffolve an engage¬ 
ment, than to contrail one. But neverthelrfs, whoever receives money ly the miflake 
of another, is as much bound to repay it, as if it had been lent to him ; and he is 
1 therefore liable to an ahlion of condition. 

^uibus ex caufis debitum folutum non repetitur. 

§ VII. Ex quibufdam tamen caufts repeti non poteft, quod per ern> 
rem non debitum folutum fit ^ fic namque definierunt veteres, ex qui- 
bus caufis inficiando lis crefcit, ex iis caufis non debitum folutum repeti 
non pofie: veluti ex lege Aquilia, item ex legato : quod veteres quidem 
in iis legatis locum habere voluerunt, quse certa conftituta per dam- 
nationem cuique fuerant: noftra autem conftitutio, cum unam natu- 
ram omnibus legatis et fideicommifiis indulfit, hujufmodi augmentum 

in 
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in omnibus legatis et fideicommiffis extendi voluit: fed non omnibus le- 
gatariis hoc praebuit, fed tantummodo in iis legatis et fideicommiffis, quae 
facrofan&is Ecclefiis, et caeteris venerabilibus locis, quae vel religionis vel 
pietatis intuitu honorantur, reli&a funt \ quae, li indebita folvantur, non 
repetuntur. 

§ 7. In fome cafes money paid by miflake , when not due, cannot afterwards be 
demanded: for the antient lawyers have delivered it as a maxim, that where an 
aft ion for double the value of the debt is given upon the denial of it , (as ly the law 
Aquiha , and in the cafe of legacies) the debtor, who has thro error paid money to 
him , to whom it was not due, Jhall nev-er recover it. But thefe lawyers would have 
this rule to take place only in regard to fixed and certain legacies, devifed per damna- 
tionem. But our imperial conjlitution, which reduced all legacies and trufts to one 
common nature, hath caufed this augmentation in duplum after denial to be extended 
to legacies and trufis in general: yet the privilege of not refunding what is paid by 
tniftake is by our conftitution only granted to churches and other holy places, which are 
honored on account of religion and piety. 


Exquibufdam caufis.] “ Cujus rei ratio per- 
“ obfcura eft; nee habeo, quod refpondeam, 
“ nifi quod verifimile eft, certis in caufis re- 
“ ceptum fuifle, ut interrogati in jure, fi nega- 
“ rent, et mendacii convincerentur, in duplum 
“ irent: unde poftea indudum, ut, qui, ex his 
“ caufis conventus, folviflet quantumvis in- 
“ debitum, non repeteret; quafi fimplum 
“ ideo folverit, ne inficiando periculum du- 
“ pli fubiret, et ita, quafi tranfigendo, hoc peri- 
“ culum a fe amovere voluerit. Oportet vero 
“ aliquam caufam fubefte; verbi gratia, dam- 
“ num efte datum, licet forte non ab eo, qui 
“ convenitur, fed ab alio ; legatum aliquod ad 


“ pios ufus reli&um efte, licet forte minus fo- 
“ lemniter. Nam, fi nullum damnum datum 
“ fit, aut nihil relidum, puto, locum effe repe- 
“ titioni. Excipiuntur et aliae caufae ex quibus 
“ indebitum per errorem folutum non repetitur, 
“ ut caufa dotis et tranfadionis.” Vinn . 

Ex lege Aquilia.] vid.ff. 9. t. 2. I. 9./. 10. 

Noftra autem confliturio.] C. 6. /. 43. 1 . 2 . 
Comm, de Ugat. “ qua conftitutione legatis om- 
“ nibus et fideicommiffis eadem natura attributa 
“ eft. Ilia autemconftitutio, qua jus, dequo hie 
“ agitur, ad legata et fideicommifia, religionis 
“ aut pidatis caufa relifta, coardavit impera- 
“ tor, non extat. Vim . 


Titulus Vigesimus-nonus. 


Per quas perfonas obligatio acquiritur. 

C.iv. T. 27. 



X 


De his , qui fu?it in poteflate 


contractu 


generibus obligationum, quae ex contradlu vel quafi 

admonendi fumus, acquiri nobis non fo 


lum per nofmetiplos, fed per eas quoque perfonas, quae in noflra poteflate 


funt, veluti per lervos et filios noflros 


tamen, quod per fervos noflro 


nobis acquiritur, totum noflrum fiat: quod autem per liberos, quos 
poteflate habemus, ex obligatione fuerit acquifitum, hoc dividatur fecu 


m 


dum imaginem 


conflitutio 


proprietatis, et ufusfru&us, quam noflva deer 


ut, quod ab a&ione commodum perveniat 


ifumfru 


- ^ 

L- 


tum 


o6 


Lib. III. Tit. XXIX. 

turn quidem habeat pater, proprietas autem filio fervetur, fcilicet patre 
a&ionem movente, fecundum novelise noftrae conftitutionis divifionem. 

Having explained the various kinds of obligation, which arife from contrails or 
quaCi contrasts, we muft now obferve , that we acquire obligations not only by means 
of ourfelves, but alfo by thofe, who are under cur power \ as by our Jlaves, and our 
children: and whatever is acquired by our Jlaves is wholly our own ; but that, 
which is acquired by our children, under our power, by virtue of their contracts, 
muft be divided according to the decree of our conjlitution, which gives to the father 
the ufufruft of the thing gained, but referves the property of it to the Jon, But a 
father, in bringing an action, muft a Si in obedience to our novel conjlitution. 

Qaam noftra decrevit conftitutlo.] wide Ccd. 6. /. 61. /. 6. cum oportet , isfc. 

Novell* conftitutionis.] Cod. 6. /. 6i. /. 8. 

De bona fide pojfeffis . 

§ i. Item per liberos homines et alienos fervos, quos bona fide pofii- 
demus, acquiritur nobis: fed tantum ex duabus caufis, id eft, fi quid ex 
operis fuis, vel ex re noftra, acquirant. 

§ i. We may alfo acquire things by means of freemen, and the Jlaves of others , 
whom we pojfefs bona fide. But this we can only do in two cafes •, to wit, when 
they have gained an acquifition by their labor, or by virtue of fontething, which 
belongs to us. 

De fervo fruEluario y vel ufuario . 

§ II. Per eum quoque fervum, in quo ufumfru&um vel ufum ha- 
bemus, fimiliter ex duabus iftis caufis nobis acquiritur. 

§ 2. We may alfo acquire in either of the above named cafes, by means even of 
thofe Jlaves, of whom we have only the ufufrutl or ufe. 

De fervo commun'u 

§ III. Communem fervum pro dominica parte dominis acquirere 
certum eft, excepto eo, quod nominatim uni ftipulando, aut per traditi- 
onem accipiendo, illi foli acquirit; veluti cum ita ftipulatur, Titio domino 
meo darefpondes ? Sed, fi domini unius jufiu fervus fuerit ftipulatus, licet 
antea dubitabatur, tamen poft noftram decifionem res expedita eft, ut illi 
tantum acquirat, qui hoc ei facere juflit, ut fupra di&um eft. 

§ 3. It is certain, that a flave, who is in common between two or more, ac¬ 
quires for his mafters, in proportion to the property, which each of them has in 
him ; unlefs be ftipulates, or receives fomething, in the name of one cf them only ; 
as if he had thus Jlipulated do you promife to give fuch a particular thing to 
Tit 1 us, my mafter ? for altho it was a doubt in times paft, whether a flave , when 
commanded, could Jlipulate for the foie benefit cf one cf his majlers ; yet, fince our 
dccifion, it has become a fettled point, (as we have faid before,) that a flave, in this 
cafe, can acquire for him only, who hath ordered the ftipulation. 

Poft noftram decifionem ] Cod. 4. t. z“. /. 3. ft duo , (sV. 


Titu- 




Quibus modis toUitur obligatio. 

D.iv. T. 2,3,4. C.viii. T.42,43,44. 

De folutione. 

I Oll 1 t u r autem omnis obligatio folutione ejus, quod debetur: 

vel li quis confentiente creditore aliud pro alio folverit. Nec inte- 
juis folvat, utrum ipfe, qui debet, an alius pro eo: liberatur enim 
et alio folvente, live fciente, live ignorante debitore, vel invito eo lolutio 
liat. Item, li reus folverit, etiam ii, qui pro eo intervenerunt, liberantur. 
Idem ex contrario contingit, li fide-julfor folverit: non enim ipfe folus 
liberatur, fed etiam reus. 

An obligation is dijfolved by the payment of what is due ; or by the payment of one 
thing for another, if the creditor confents : neither is it material , by whom payment is 
made, whether by the debtor himfelf, or by another for him -, for a debtor becomes free 
from his debt, when another has paid it, either with or without his kncwlege, or 
even againft his confent. AJfo when a principal debtor pays his creditors, then tbofe, 
who have been bound for him, are freed from their obligation: and, on the contrary, 
when a fide-juffor or bondfman clears himfelf from his obligation by payment, he not 
only becomes free himfelf, but the principal debtor is alfo cleared from his debt . 


De acceptilatione . 

§ I. Item per acceptilationem tollitur obligatio: eft autem acceptilatio 
imaginaria folutio. Quod enim ex verborum obligatione Titio debetur, 
id, li velit Titius remittere, poterit lie fieri, ut patiatur haec verba debitorem 
dicere: quod ego tibi promift, babefne acceptum ? et Titius relpondeat, 
habco. Sed et Graece poteft acceptilatio fieri; dummodo lie fiat, ut 
Latinis verbis lolet \ a xC<cv owxcix to<t% ; c%u> a&£uv. Quo genere, (ut 

diximus,) tantum eae lolvuntur obligationes, quae ex verbis confiftunt, 
non etiam caeterae. Confentaneum enim vil'uin eft, verbis fadam obliga- 
tionem aliis polfe verbis diftblvi. Sed et id, quod alia ex caufa debetur, po¬ 
teft in ftipulationem deduci, et per acceptilationem diftolvi. Sicut etiam 
quod debetur pro parte rede foivitur; ita in parte debiti acceptilatio fieri 

§ 1. An obligation is alfo dijfolved by acceptilation ; which is an imaginary pay¬ 
ment: for , if Titius is willing to remit what is due to him by a verbal contract, 
it may be done , if the debtor fays ; do you regard what I promised you, as ac¬ 
cepted and received ? and Titius anfwers , I do. An acceptilation may alfo be 
made in Greek , if it is fo worded, as to agree with the Latin form *, 

AaCtc'v favxcix roc tx ; AaS«v. But the obligations, which are thus dijfolved, are 

verbal cent raffs, and no other ; and it feems to be a juft confluence, that an obliga- 

N tion 
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tion , made by words only , may be dijfolved by other words of a contrary import. But 
it is obfervable, that any fpecies of contrast may be deduced to a ftipulation , and of 
courfe may be diffohedby acceptation, dnd note , that as a debt may be paid-in part 
by money , fo may it be paid in part alfo by acceptation. 

De A quill ana flipulatione et acceptilatione, 

II. Eft autem prodita ftipulatio, qu* vuigo Aquiliana appellatur, 
per quam contingit, ut omnium rerum obligatio in ftipulatum deducatur, 

t per acceptilationem tollatur. Stipulatio enim Aquiliana renovat om- 



obligationes 


Gallo Aquilio ita compofita eft 


uid te mihi 


quacunque caufa dare facere oportet cportebitve, prafens in diemve , aut fub 
'condit tone ; quarumcunque rerum mihi tecum aftio ejl y quaque adverfv 


petitioy vel adverfus te perfecutio , eji 


quodve tu meum babes > tenes 


pojjidesy dolove malo fecijii , quo minus pojjideas; quanti quceque earum rerum 
res erit , tantam pecuniam dari Jiipulatus eji Aulus Agerius , fpofpondit 
Numerius Nigidius. Quod Numerius Nigidius Aulo Agerio fpofpondit) id 
haberetne a fe accept urn Numerius Nigidius Aulum Agerium rogavit: Au¬ 
lus Agerius Numeric Nigidio acceptum fecit. 

2. ‘There is another fpecies of ftipulation , called commonly the Aquilian ftipu- 
lation , by virtue of which every other kind of obligation may be reduced to a Stipu¬ 
lation, and may afterwards be dijfolved by acceptation. For the Aquilian Jiipula 



changes all oblig 


and was conftitutedby Gallus Aqjjilius in the fol 


lowing manner •, do you promife, laid Aulus Ac 


Numerius Ni 


dius, to pay me a fum of money 


give 


me 


perform for my benefit, either fimply 


of what you was, or IhaJl be, obliged 


day to come 


upon condition j and in lieu of thofe things, which, being my property, you 

of which you have fraudulently quitted the 


HAVE, DETAIN, 


pofieflion ; and for which I may, or (hall be, intituled to any fpecies of a< 5 tion 


plaint, or profecution ? Nu 


Nigidius anfwered Ido: and , when this 


[aid, Numerius Nigi dius aficed Aulus Agerius, if he regarded the 


money as accepted and received, which he (N 


had promifed 


? 


to 


which Aulus Ag 
received. 


ifwered , that he did regard it as 


pted and 


De novatione . 

§ III. PiTEterea novatione tollitur obligatio; veluti ft id, quod tibi Se- 
ius debebat, a Titio ftipulatus fis. Nam interventu novae perfonas nova 
nafeitur obligatio, et prima tollitur, tranllata in pofteriorem: adeo ut in- 
terdum, licet pofterior ftipulatio inutilis fit, tamen prima novationis jure 
tollatur: veluti fi id, quod tu Titio debes, a pupillo fine tutoris audiori- 
tate ftipulatus fucrit; quo cafu res amittitur: nam et prior debitor libe- 
ratur, et pofterior obligatio nulla eft. Non idem juris eft, fi a fervo quis 
fuerit ftipulatus: nam tunc prior perinde obligatus manet, ac fi poftea uul- 
lus ftipulatus fuiflet. Scd, fi eadem perfona fit, a qua poftea ftipuleris, ita 
demuin novatio fit, fi quid in pofteriore ftipuiatione novi fit, forte fi con¬ 
ditio 
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dido aut dies aut fide-juflor adjiciatur aut detrahatur. Quod autem diximus, 
fi condido adjiciatur, novationem fieri, fic intelligi oportet, ut ita dicamus 
fa&am novationem, fi conditio exdterit: aiioqui, fi defecerit, durat prior 
obligado. Sed, cum hoc quidem inter veteres conftabat, tunc fieri nova- 
donem, cum novandi animo in fecundam obligadonem itum fuerat, per 
hoc autem dubium erat, quando novandi animo videtur hoc fieri, et quaf- 
dam de hoc praefumptiones alii in aliis cafibus introducebant, ideo noftra 
prccefiit conftitutio, qu$ apertifiime definivit, tunc foium novadonem 
prioris obligationis fieri, quoties hoc ipfum inter contrahentes exprefium 
fiierit, quod propter novationem prioris obligationis convenerunt: aiioqui 
et manere priftinam obligadonem, et fecundam ei accedere, ut maneat 
ex utraque caufa obligado, fecundum noftras conflitudonis definitionem, 
quam licet ex ipfius ledtione aperdus cognofcere. 

§ 3. An obligation is alfo difolved by novation ; as when you Jlipulate with 
Titius to receive from him what is due to you from Seius. For, by the inter - 
vention of a new debtor, a frejh obligation arifes, by which the prior obligation is 
difcharged , and transfered to the latter. And Sometimes, altho the latter ftipula- 
tion is of no force, yet the prior contrast is difcharged by the mere aft of novation : 
as if Titius Jhould ftipulate to receive a debt, which I owe him , from a pupil 
without the authority of his tutor \ for in this cafe the debt is loft, becaufe the ftrft 
debtor is freed from bis debt, and the fecond obligation is null: but it is not the fame , 
if a man Stipulates from a Jlave , with a defign to make a novation ; for then the 
ftrft debtor remains bound , as if there had been no fecond Stipulation. And, if you 
Stipulate from the fame perfon a fecond time, a novation arifes, if any thing new 
is covenanted in the latter Stipulation ; as when a condition, a day, or a bondfman 
is added , or taken away. But note, that, when a condition only is added, novation 
does not take place, till the event happens •, and, till then, the prior obligation conti¬ 
nues. It was obferved as a rule among the antient lawyers, that a novation arofe, 
when a fecond contraft was entered into with an intent to diffolve the former; but 
it was always a matter of great difficulty to know with what intent the fecond obli¬ 
gation was made •, and the judges, having no pofilive proof before them, were forced 
to form their opinions upon prefumptions, and according to the circumftances of every 
particular cafe. This in certainty of judging gave rife to our conftitution, which 
enafts, that a novation of a former contraft Jhall only take place, when it is ex - 
prefed ly the contractors, that they covenanted with an intent to make a novation *, 
and that, when this is not exprejfed, the prior contraft jhall continue valid •, and the 
fecond be regarded as an accejfion to it: fo that an obligation jhall remain by virtue 
of loth contrafts, according to the determination of our before named conftitution, 
which may be better known by perufal. 

Noftra procefilt conftitutio.] *vid. Cod, 8. t. 42. /. 8. De novationilus. 

De contrario confenfu. 

§ IV. Hoc amplius, eae obligationes, qus confenfu contrahuntur, con- 

traria voluntate diifolvuntur. Nam, fi Titius et Seius inter fe confenferint, 

ut funduin Tufculanum emptum Seius haberet centum aureis; deinde, re 

nondum fecuta, (id eft, neque pretio foluto, neque fundo tradito,) pla- 

cuerit 
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cuerit inter eos, ut difcederetur ab ea emptione et venditione, invicem 
liberantur. Idem eft in condudtione et locatione, et in omnibus contrac- 
tibus, qui ex confenfu defcendunt, ficut jam didtum eft. 

§ 4. fVe muft obferve farther, that tbofe obligations, which are contracted by 
confent, may be dijfohed by dijfent. For, if Titius and Seius have agreed by 
compact between them]elves, that S e 1 us /hall have a certain eft ate for an hundred 
aurei, and afterwards before execution, that is, before the price is paid, or livery 
is made of the lands, if the parties dijfent from their agreement, they are mutually 
difcbarged from it. And the fame may be faidof location and conduction, and of all 
other contracts, which arife from confent. 


FINIS L I B R I T E R r 11. 


DIF1 





D. xlvii. T. 2. C. vi. T. 2. 



C U M fit expofitum fuperiore libro de obligationibus ex contra&u 

& quafi ex contra&u, fequitur, ut de obligationibus ex maleficio 
& quafi ex maleficio difpiciamus. Sed illse quidem, ut fuo loco tradi- 
dimus, in quatuor genera dividuntur: hx vero unius generis funt: nam 
omnes ex re nafcuntur, id eft, ex ipfo maleficio, veluti ex furto, rapina, 
damno, injuria. 

Having explained in the preceding hook the nature of obligations, which arife from 
contracts and quafi -contrails, it follows, that we Jhould here treat of thofe, which 
arife from malc-feazance and qimfi-'male-feazance. The former, as we have fie wed 
in the proper place , are divided into four fpecies ; but the latter are of one kind only ; 
for they all arife ex re, that is, from the crime or male-feazance itfclf ; as from 
theft, rapin, damage , injury. 


Defi?iitio furti. 

§ I. Furtum eft contredhitio fraudulofa, lucri faciendi gratia, vel ipfius 
rei, vel etiam ufus ejus, pofleflionilve: quod lege naturali prohibitum 
eft admitterc. 



l’oflefiionis.l In theft is commited 

J U 

of the pollciiion, when goods are ftolen from a 
currier, or a pkdge Fiom a creditor; and, if 

ccn the of fu.h goods or pledge ihculd 


take them away fraudulently, he would be 
guilty of larciny in regard to the poileflion ; for 
though the property is in him, yet the right of 
poftcliioii is veiled in another. 3 Co. vjL 110. 

B £/ vmologia. 


/ 



Etymologia . 

§ II. Furtum autem' vel a furvo, id eft, nigro, didum eft, quod 
clam 6 c obfcure Hat, vel plerumque node: vel a fraude: vel a. ferendo, 
id eft, auferendo: vel a Gvxco fermone, qui pupa; appellant fares. 
Imo 6 c Gr$ci, dico th (peg&v, pMpct$ dixerint. 

§ 2. The word furtum [ theft ] is derived from furvum [ black or dark) bccaufc 

theft is committed privately, and generally in the night: - or from trails [ fraud]: 

- or from ferendo, vehieh is of the fame import with auferendo, and denotes a 

fubjlraftion, or taking away. Or perhaps ( urtum is derived from the G reek; for 
the Greeks call fures, papar, and papat is derived from <pspew, which ftgnijies to take 
away. 


Divifo . 


III. Furtorum autem duo funt crenera; manifeftum et nec manifeftum 




I 


Nam conceptual 6c oblatum ipecies potius adionis funt furto cohaerentes, 
quam genera furtorum, ficut inferius apparebit. Manifeftus fur eft, quern 
Graici ht dvrc^vcM appellant: nec folum is, qui in ipfo furto deprehen- 
ditur, fed etiam is, qui eo loco deprehenditur, quo furtum fit: veluti qu 
in domo furtum fecit, 6c, nondum egreffus januam, deprehenfus fuerit: 
6c qui in oliveto olivarum, aut in vineto uvarum, furtum fecit, quamdiu 
in eo oliveto aut vineto deprehenfus fuerit. Imo ulterius furtum mani¬ 
feftum eft extendendum, quamdiu earn rein fur tenens vifus vel depre¬ 
henfus fuerit, five in publico, five in privato, vel a domino, vel ab 
rintequam eo pervenerit, quo deferre vel deponere 


deftinafiet 


Sed 


ii 


per 


:ulit, quo deftinavit, tametfi deprehendatur cum re furtiva, non 
eft manifeftus fur. Nec manifeftum furtum quid fit, ex iis, qua? 
diximus, intelligitur: nam quod manifeftum non eft, id fcilicet nec 


feftum 


vS 


3 - 


Of theft there are two fp 


iftrft and not inanifeft : for the theft 


and oblatum, rather denote the fpecies of a hi ion ariftng 


on ac- 


/ 


1 of theft, than the fpecies of theft ; as wi!! appear 
feft thief whom the Greeks call inf avr^uza, is l 


the next paragraph. A 
:ho is taken in the a PI of 


eving, or in the p\ue, where he commited .7 : 
ft within an houje, foculd be apprehended left 


man, 


having commited 




having ftolen grapes 


d or dive orchard. Manifcjt theft is alfo ft 


’ had paged through the oi 
fhculd be taken in the vir 
extended: for , if the thief 


)prclendtd, wkileft he is feen to have poffejficu of the things ftolen, or if he : 
public or in private , by the owner or by a fir anger, at any time before his 
he face, to which he propefed to carry it, he is guilty of a manifcjt theft 


en 

ml 


B 


if he a-iu ally arrives. Iff ore apprehend- 


the 


i 


propofed , then, alt ho * tie 


thing ftolen is found upon him, he is yet not reputed in law to be a manifcjt tl 
By this dejeruption, which wc have given of manifeft theft, it may be clearly um 
food wlat is meant by theft not manifeft. 
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exhibito 


De furto concepto, oblato , 

§ IV. Conceptum furtum dicitur, cum apud aliquem teftibus pra- 
fentibus furtiva res quasfita, et inventa fit: nam in eum propria adio 
conftituta eft, quamvis fur non fit; quae appellatur concepti. Oblatum 
furtum dicitur, cum res furtiva ab aliquo tibi oblata fit, eaque apud te 
concepta fit; utique fi ea mente tibi data fuerit, ut apud te potius, 
quam apud eum, qui dedit, conciperetur. Nam tjbi, apud quem con- 


cer.ta lit, propria adverfus 


qui obtulit, quamvis fur non fi 


con¬ 


ftituta eft actio, qua? appellatur oblati. Eft etiam prohibiti furti adio 


qui fur 


adverfus 

hibuerit. Praeterea poena conftituitur edido praetoris per adionem fur 


quaerere teftibus praelentibus volentem pro 


non c xli 


dverfus eum, qui furtivam rem apud le qua?li 


& 


exhibuit 


nrohibiti 


t 


Cum tnim requilitio 
nem non fiat, merito 


Sed hx adiones, fcilicet concepti, 6e oblati, & 
furti lion exhibiti, in defuetudinem abierunt. 
i furtiva? hodie fecundum veterem obfervatio- 

adiones ab ufu 


fequentia etiam 



communi recefferunt: cum manifeftum lit, quod omne 


rem 

lunt. 


furti 


qui 


lciente 


fulceperint, & celaverint, furti ncc manifefti obnoxii 


§ 4. A theft is called conceptum fi. e. found] when a thing ft olm is fe arched for 
and found in the p ofteffion of fume perfon in the prefence of -ivitncjfes ; and a particular 
all ion, called adio concepti, lies againft fitch poffeffor, ait ho' he did not commit the 


theft. A theft is called oblatum [i. e. offered] r:ken a thing fiolen is offered 
for i ffamce to Titius, and found upon him , it haring been given to him ly Seius, 


to the intent that it might rather be found upon Titius than upon bimfelf: and in 
this cafe a fpecial allien, called actio oblati, may be brought by Titius againft 
Seius, altho' Seius -zcas net guilty of the theft. 


'There 


is aljo an action, a 


■ailed 


prohibiti furti, rchich lies againft him, echo hinders another to inquire of theft 


in the prefence eft zei/neffes. And farther, a penalty vans ccnftituted , by the edict 
of the prater, to be feed ly the allion furti non exhibiti againft any man ftr not 
firing exhibited things ftolcn, re hie h upon a fearch mere found to hare been in 


hi ' prffcjfton. But thefe four alliens are lwone quite clfolete •, for, fince a fear eh 
a; ter things fiolen is net ncrc made according to the antient formalities, 


tnrjc actions 


hare of ccnfcnncna 


ceajcd to be in iff: for it is a fettled point, that 


r r Jf 

Cl*** 


1 


tv 


'/CO 


burcirgly l are n tired and concealed a tliug ftokn, are fubjclt to the penalty oj 
theft not manifeft. 

Kcqu.Pt’o rci furtivx.] This inquiry after lieio chi cl us intrabat, hinccmquc ante ocuhs tend at 
thing's Helen wao made kauc Ld lido. 


at Liiit ab antient 


and is propter n:atrum-j\amiliarum et 


a r> 


the law of the twelve thun. 


tables, in which it it imnimned. See An. GY//. 


1 irginum p) A'f: / 7 ~ 

Mar:i!i as <vcro put at, lc.net m oeul 
J-iiJji Licio dndum, nc agnijcereiur 


a v<V. att, hi .11. erf. 1 S. But the commentators the <iidentur ab hjiitutis Atbodcrdum : 


are not at aM e.rr.ed in th 


ir 


> ? *» 


e; , 


ILi C Iit/:ft t - 

i i t I /// ^ i l *- l y 

v / ip f . - J it f ! *1 A # 

eg. >t que/ngiarn r .:clit qr.ateec, is id hut at nuC.u ., 


ideas of tiit: lib. 12. de Icgibus, f:c fa-tbit. 


Itv’x :.nd 7 e., much k:s in li.e rtafons tk-. y 

aiii -n tor u> ;><; tu.-a.. lx I eilo am on diu. “ ei t lidum biibo/s et difil/:ci’.:s." 

I 1 t'. 


♦ 1 • 

1 »* • • r 


...iac 4 i;eiO i-td cn; trues 


A ’ 


T<ud: erdm cedes 



eft as irprcdul tAifur cm eft 

v 3 


Ul- 


V \ • 


qui 


• r ' • ; - < 

u < ■ * < > « 1 * * * 


/ % » V 
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vacant, ne quid forte veftibus condition inferrent, 
dominoque tedium falfum crimen objeflare pojfent. 

Hanc autem furti inveftigandi rationem, jam fuo 
tempore fublatam ftuffe, refert Gellius ; ut veri- 
fmile ef, in locum ejus fuccejjijfe, quod hie feribit 
Juftinianus, ut, tejiibus adhibitis, furtum in domo 

altena queereretur ; quod tamen et ipfum, ut durum 
atque inhumanum, quoniam hoc modo fecreta cujufque 
hominum nimite curiojitati panduntur, pofita exole¬ 
ver it. Vinn. 

Qui feientes rem furtivam.] Before the 3d. 
and 4th. of W. and M. the receiving of ftolen 
goods was only a trefpafs or mifdemeanor by 
the law of England, and the receivers were 
punifhable by fine and imprifonment, and not 
as acceflaries. But by the 3d. and 4th. of W. 
and M. cap 9. “ Receivers of ftolen goods, know- 
“ ing them to be ftolen, are to be deemed ac- 
“ ceftaries after the fa£t, and to fuffer as fuch.” 
But becaufe thefe receivers often concealed the 
principal felons, and thus efcaped punilhment 
as acceflaries, inafmuch as an acceflary cannot 
be convided, ’till after the conviction of the 


principal, it was therefore enatted, by 1 Ann. 
cap. 9. “ That whoever fhall boy, or receive, 
“ ftolen goods, knowing them to be ftolen, 
“ may be profecuted for a mifdemeanor, and 
“ punifhed by fine and imprifonment, altho* 
“ the principal felon be not convidted.” 

And by 5 Ann. cap. 31. “if any Perfon 
“ fhall receive or buy knowingly any ftolen 
“ goods, or knowingly harbour or conceal any 
“ felon, he fhall be taken as acceflary to the 

“ felon, and fuffer as a felon.” -But, 

becaufe it was difficult to prove the receipt of 
ftolen goods, the confederates of thieves frequent 
ly difpofing of them to the owners for a reward, 
it is provided by 4 Geo. 1 . cap. 11. “ that who- 
“ ever (hall take a reward under the pretenfe of 
“ helping any one to ftolen goods, (hall fuffer, 
“ as if he himfelf had ftolen them, unlefs he 
“ caufe the thief to be apprehended and brought 
“ to trial, and give evidence againft him.” 

Upon this claufe the famous Jonathan Wild 
was convifted and executed, 10 G. 1. Uijl. 
pi. cor. 620. 



§ V. Poena manifefti furti quadrupli eft, tam ex fervi, quam ex 
liberi perfona: nec manifefti, dupli. 

§ 5. The penalty of cotnmiting a manifeft theft is quadruple , whether the thief 
is free or bond : and the penalty of cotnmiting a theft not manifeft is double the 
value of the thing ftolen. 


P:ena manifefti.] The punifhmcnt of manifeft 
theft was not always the fame among the 
Romans ; for, at different times, it hath been a 
pecuniary multt, whipping, the lofs of eyes, 
the cutting off the offending member, and even 
death. The emperor JuJUnian indeed abfolutely 
forbad, that any member ihould be cut off, or 
limb diflocated on account of theft, ordering 
only a pecuniary muldt, or banifhment, to be 
the puniftiment of thofe, who were guilty of it. 
ltd. nov. 134. cap. lj.de ptrnarum moderathne. 

But fucceeding emperors ordered feverer 
puniftiments, viz. for the firft offenfe, whipping; 
for the fecond, fugmatizing on the back ; or 
cutting off a member; and, for the third, 
hanging; yet thefe puniftiments were often 
varied, and fometimes a theft was wholly for¬ 
given, if it had been committed, through abfo- 

iute neceflity. But. altho’ a criminal fhould 

% 

undergo a corporal puniftiment, as whipping; 
yet by the Roman law the perion injured might, 


notwithfianding this, maintain a civil action 
age in ft the offender for reftitution. 

0 

Theft or larciny is, by the law of England , 
divided into Ample and mixed larciny. Simple 
Lrc ii y is divided into grand and petit. Grand 
L.ciny is ccmmiled, when the thing ftolen is 


above the value of twelve pence • petit larciny 
is committed, when the thing ftolen is of the 
value of twelve pence only, or under. The 
nature of the offenfe is the fame in both, but 
the puniftiment of the firft is death and lofs of 
goods, and the puniftiment of the latter is lofs 
of goods and whipping, but not death. But 
in grand larciny the jury may find the goods 
ftolen of lofs value than twelve pence, and fo 
convirt the prifoner of petty larciny only. 
Hctky 66 . And this is often done. 

Mixed larciny, or robbery, is a violent taking 
away of money or goods from the perfon of a 
man, putting him in fear, be the value of the 
thins taken above or under the value of one 

o 

ftiiliing : the punilhment is death and forfeiture 
of all his ellate. A felonious entering into a 

o 

man's houfe in the night time, with an intent 
to commit felony, as to deal fomething, whe¬ 
ther fuch intention is executed or not, is termed 
burglary ; from the Saxon word burgh, a houfe, 
and la>-:n, a that. 

And if fuch offenfe is commited in the day¬ 
time it is called houfe-breaking. vid. 3. Co. 


iujl. 64. and Hale's hjl. of the pi. of the crc-icn. 

I11 regard to cafes of neceflity, fome authors, 
and ptuticulaily Czzar, uzia.y tom. 1 . defurt. it 
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rap. reft. p. 473. and Grotius de jur. bell. & pac. 
lib . 2. cap. 2. write, that in cafes of extreme 
neceflity, either of hunger or cloathing, the civil 
diftributions of property ceafe, and that by a 
kind of tacit condition the firft community 
doth return, and upon this thofe common 
aflertions are grounded; Qui c quid necejjitas 
cogit, defcndit ——— necejjitas cji lex temporis et 
loci - in cafu extreme nccejjitatis omnia funt 

communia. And therefore it follows, that, in 
thefe cafes, theft is no theft, or at lead not 
punifhable as fuch; and even fome of our 
own lawyers have alferted the fame. Brit, 
cap. 10. Plo'-wd. 1 8 .b. 1 q.a. But it is the 
opinion of Sir Matthew Hale , that, where perfons 
live under the fame civil government, it is a 
bold and dangerous aflertion to fay, that necef- 
fity can excul'e theft, at leaft by the laws of 
England; and therefore, if a perfon being under 
neceftity for want of fuftenance, or cloathes, fhall 
clnndeftinely, and animo furandi, fteal another 
man’s goods, it is felony, and a crime by the 
laws of England punifhable with death: altho’ 
the judge, before whom the trial is, in this 
cafe [as in other cafes of extremity] is by 
the law of England intruded with a power 
to reprieve the offender, before or after judg¬ 
ment, in order to the obtaining the king’s 
mercy. Hales's hijl. P. C. <vol. 1. p. 54. 

As to the reftitution of ftolen goods there are 
three ways of obtaining it; av'.r. By appeal of 

robbery or larciny. - Bv the Statute of 

21 Hen. \ III. cap. 11.- And by the courfe 

cf common law. 

Upon an appeal, if the party appealed againft 
was convided, a reftitution of the goods con¬ 
tained in the appeal was of courfe made to the 
appellant; and hence it is, that goods, omited in 
an appeal, are regarded as forfeited to the king. 

But the Statute of 21 Hen. VIII. cap. 11. in¬ 
troduced a new law for the reftitution of ftolen 


goods, — ordaining, “ that, if any perfon do 
“ rob or take away the goods of any of the 
“ king’s fubje&s within the realm, and be in- 
“ dided, and found guilty by the evidence of 
“ the party fo robbed, or owner of the goods, 
“ or by the evidence of any other by their 
“ procurement, then the party robbed (hull 
“ be reftored to his money, or goods, and the 
“ juftices, before whom the felon is found 
“ guilty, fhall have power to award writs of 
“ reftitution in like manner, as tho’ the felon 
“ was attainted at the fuit of the party in an 
“ appeal.” 

For before this ftatute there was no refti¬ 
tution upon an indidment, but only upon an 
appeal. 

Reftitution by courfe of law, is either by 
taking the goods ftolen, or by adion. As to re¬ 
taking them ; if A fteals the goods of B, and B 
takes his goods again, with intent to favor 
the thief, this is punifhable by fine and impri- 
fonment; but, if he takes them without fuch 
intent, the taking is juftifiable. 

The party robbed may alfo proceed by adion 
for the recovery of his money or goods, if he 
hath profecuted the law againft the offender. 

-For example, if A fteals the goods of B, 

t/V. 50/. in money, and is convided, and hath 
his clergy upon the profecution of B; and B 
afterwards brings a trover and convcHion for 
this 50/. and, upon not guilty pleaded, the 
fpecial matter is found, reftitution will be ad 
judged to the plaintiff, who hath already done 
his duty in profccuting the law againft the 
robber, fo that the commonwealth can receive 
no injury; but it hath been held, that if a m in 
felonioufty fteals goods, and, before proft.ru 
tion by indidment, the party robbed bring> an 
adion of trover, it will not lie; for by fuch a 
pradice felonies might be compounded. //:.•’• 

hijl. of the pleas of the crown, />. 54b. 


Ohtomodo furtum fit\ de contreElationc 


§VI 


Furtum autem lit, non fol 


cum quis intercipi 


can (a 


amovet: led generaliter, cum quis alienam rem 


mino, contredht. Itaque live creditor pignore, live is, apud quern res 


depolka eft, ea re utatur; fiv 


qui rem utendam acccoit, in aliurn 


ufum earn transferat, quam cujus gratia ei data eft, furtum committit 


li quis argentum utendum 


quad amicos ad coenam 


6c id peregre fecum tulerit: aut li quis equum, gellandi 


commodatum libi, longius aliquo d 
eo, qui in aciem equum perduxiftet 


uod veteres feripft 


u a 
de 


$ 6 . 


Theft is comiv.ited not only , ‘irhen one man takes the property of another for 
the fake of appropriating it to himfclf , hut alfo in a more general fenfe, zchen cue 


men 
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Lib. IV. 


TI T. 


I. 


ifcs the property of another againjl the will of the proprietor: thus , if 


cre- 


makes ufe of a pledge , or a depofitoiy of the depofit left with him 


f 


who hath only the ufe of a thing for a fpecial purpofe , converts it to other nfes , a 
theft is commiied. And if any one borrows plate under pretence of ufing it , at an 
entertainment of his friends , and then carries it with him into a foreign country ;- 


VC 


ho rides a 


or if a man borrows an horfe , and rides it farther than he ought •, theft is afo com¬ 
mitted : and the antients have held this to be law , in regard to him, who rides a 
borrowed horfe into a field of battle. 

Furtum autem fit.] The law of England , appellation of theft; for with us the male- 
where theft is more ieverely punifhed than it feazances, mentioned in the text, are not 
v. a s formerly at Rome, is more fparing than the reckoned thefts, and the perfons guilty of them 
ci/ii law in ranking certain oft'enfes under the are only liable to a civil attion. 


De affeEhi furandi 


§ VII 


Placuit tamen 


qui rebus commodatis aliter uterentur, 


quam utend 


acceperint, ita fur 


committcre, fi fe 


uicj ita vv/ininiuvi V) 11 .iv* all ivlll^til 1 L lei) 

facere ; eumque, li intellexifiet, non permilTurum : at fi 


rermifTurum credant, extra crimen 


F 

q 


ider 


ontim 


fane diftindt 


U 


§ 


rtum fine affectu furandi non committitur. 

But it hath neverthelefs been adjudged, that whoever applies a thing her 
ether ufes than thofe, for which he borrowed it, is not guilty of theft , unlcfs th 
' knew, that he fo applied it, contrary to the will of the owner, who -would no 


have permited fuch application , if he had been apprized cf 


But it has adfc 


held , that the borrower in this cafe is not guilty cf theft, if it appears, that l 
thought, that the owner would have given his ccnfent. And this is a good da film 


for a theft can never be commited , unlcfs tl 


cfj 


appears to have been a defig 


De 


whin tab 


iomini . 


§ VIII. Sed et, fi credat aliquis, invito domino, fe rem commodatam 
1 ibi contre&are, domino autem volcnte id fiat, dicitur furtum non fieri. 
Unde illud quaefitum eft, cum Titius fervum Macvii folicitaverit, ut 
quafdam res domino furripcrct, et ad cum perferret, et fervus id ad 


O 


quafdam res domino furripcrct, et ad cum perferret, et fervus id ad 
dominion pertulerit: Mecvius autem, dum vult Titium in info delicto 
deprehendere, permiferit fervo quafdam res ad eum perferre; utrum 
furti, an fervi corrupti, judicio teneatur Titius, an neutro ? Et cum no¬ 
bis fuper hac dubitatione fuggeflum eft, et antiquorum prudentium Ta¬ 
per hoc altercationes perfpeximus, quibufdam neque furti, neque fervi 
corrunti, adtioncm pra-ftantibus, quibufdam furti tantummodo : nos, hu- 
jufuoai callidiiati obviam cuntes, per noftram conftitutioncm fancimus, 

non f«d:un furti actionem, fed et fervi corrupti contra cum dari. Licet 
c ;m b lervus deierior a Iblicitatore n.inime iadus eft, et ideo non con- 
t .rrant repuiae, qur: fervi corrupti actionem introducunt; tamen con^ 
fiibtin corrur-turis ad pcrnicicm probitatis fervi introdudtum eft, ut fit ti 

f. sialic adio impofita, tanquam fi re ipia finite; Ervus coriuptus: ne 

* * 

ex 



Lib. IV. 


TI T. 



hujufmodi impunitate 


alium fervum, qui facile pofi 


tale facinus a quibufdam perpetretur 

§ 8. But, if a man imagines, that he ufes a thing borrowed in feme manner con¬ 
trary to the intention and will of the proprietor, when in reality the proprietor ccn- 
fonts, that it Jhould be fo ufed 
upon the following 


and to bring him the thin 
willing to 

Titius. ai 


>e fo ufed, thef t is net commited: and from hence wifi¬ 
fe: Titius folicited the Jlave of Masvius to rob l 


f this the Jlave informed his matter, who, bci 


to dift over Titius in the fa hi, permitted the Jlave to carry certain thing 
as ftolcn will Titius, in this cafe, be fubjeft to an action of theft 
aftion for having corrupted a fiavc, or to neither ? When this was prepofe ; 




o 


C) 


of doubt, and we perceived the altercations, which ha 
fifted among the antient lawyers upon the fame point, fome of them allowing of 




fab 


of the before-named 


and others allowing an aft ion of theft 


we there 



being willing to obviate all fub 


decreed by our conft, 


of theft might be brought, but aljo the 


for having corrupted a jlave, 
folicitation, and therefore the 


corrupt! 





yet inafmuch as fitch folicitation was intended 


alt ho * the Jlave became not the zvorfe for ih 
hich introduce the aftion fervi corrupt!, d 


upt, it h 


there¬ 



fore pleafid us, that a penal aftion jhall lie againjl the party foliating 
manner as if he had aftually fucceeded by corrupting the Jlave: and this we have o. 
dained, left impunity might incourage any evil-difpofid per fins to make the fame at tan 
upon other Jlaves, who have lefs jtrength of mind, and may he more eafily corrupted. 

Per noftram conftitutioneui.] an Cod. 6. t. z. 1 . z c. 


0 


rerum fur turn ft. De liber is ho minibus 

§ IX. Interdum etiam liberorum hominum furtum fit; velati 
liberorum noftrorum, qui in poteflate noflra funt, i'ubreotus fi 


qui 



* 

9 


A theft may le committed even cf free perfons, as, for lrftr.eec, whr: 


c 


hildren, who are under power, are furreptitioujly taken from their poems. 

Liberorum hominum furtum fit.] This crime By the 11 and \z W. cap. 7. if the reader 
in England is called Kidnapping, which is ftealing cf a merchant fhip fnall during h : ? being 
away a man, woman, or child : it is an ofienfe abroad force any man on fhore, and wilTniiy 
at common law, and punirhable by fine, pil- leave him behind, fuch ma;Lr lb all :;. ; rVr t.m- 
lory, £s 7 . Rny.nt, 474. Wood's bj}. 426. months impiifanment. 

De re propria. 

§ X. Aliquando etiam funs rei furtum quis committit; vclub li 


debitor rem, quam creditori pignoris caula dedit, fubtraxerit. 

§ 10. A man may alfo poffibly commit a theft even ft his ownprepe, ■, 
a debtor hath taken away any particular thing, wluh he had left la pudge 


as w.-.r-i 


* • 




(r editor. 



tenentur 



fieri i. 


De 


eo cujus ope 


y 


fa Slum cf. 


con flic, fa/ turn 

J ' j 



XI. Interdum cuoque furti tenctur, qui mfe furtum non fecit: 


qualis eft is, cujus ope 6c conlilio furtum fadtum eft. 


In quo 


umero 


r 

\ 







eft, qui tibi nummos excuftit, ut alius eos raperet; aut tibi obftiterit, 
ut alius rem tuam exciperet; aut oves tuas, vel boves fugaverit, ut 
alius cas acciperet. Et hoc veteres fcripferunt de eo, qui panno rubro 
fugavit armentum. Sed, ft quid eorum per lafciviam, 6c non data 
opera, ut furtum admitteretur, fadtum eft, in fadtum adtio dari debet. 
At ubi ope Maevii Titius furtum fecerit, ambo furti tenentur. Ope 
6c coniilio ejus quoque furtum admitti videtur, qui fcalas forte feneftris 
fupponit, aut ipfas feneftras vel oftium effringit, ut alius furtum faceret; 
quive ferramenta ad effringendum, aut fcalas, ut feneftris fupponerentur, 
commodaverit, fciens, cujus rei gratia commodaverit. Certe qui nullam 
up era ad furtum faciendum adhibuit, fed tantum confilium dedit, atque 
horutus eft ad furtum faciendum, non tenetur furti. 

§11. An action of theft will, in fome cafes, lie again(l perfons,' who did not 
actually commit the theft: it will lie, for example, againft thcfe, by whofe aid and 
advice the theft was commited, and whoever Jlrikes money out of your band, to the 
intent that another may pick it up •, or whoever fo obftrubls you, as to give an oppor¬ 
tunity to his accomplice to take your fueep, oxen, or any part of your property, muft 
he reckoned in the number of aiders and advifers. The antient lawyers alfo included 
him in this number, who frightened away a herd from its pajlure with a red cloth. 
But, if a man Jhould do any of thefe a bis wantonly, and, without an intention of 
commiting theft, then an ablion can lie only in factum, i. e. upon the cafe, or the 
fabl done : but when Titius commits theft by the aid of Maevius, they are both 
fubjebl to an ablion of theft. Theft feems to be commited both by aid and advice, 
when a man puts a ladder to a window, or breaks open a door or window, to the 
intent, that another may commit theft j or when one man lends another iron bars, or 
ladders, knowing the bad purpofes, to which they are to be applied: but it is certain , 
that he, who hath afforded no ablual affiftence, but hath only given his council by ad - 
viftng the crime, is not liable to an ablion of theft. 

Non tenetur furti.] By the law of England a for altho’ petit larciny is felony, yet the fmall- 
man, who only advifes another to commit nefs of the offenfe, inafmuch as it is not capital, 
grand larciny, is an accedhry before the fad ,• excludeth acceflaries both before and after, 
but, in petit larciny, there can be no acceffary ; Hijl. pi. cor. as/. i. 616. 


t 


De his qui funt in pot eft ate . Et de ope ac conftlio extranei . 

§ XII. Hi, qui in parentum vel dominorum poteftate funt, ft ren 
s lurripiunt, furtum quidem faciunt, 6c res in furtivam caufam cadit 


nec ob id ab ullo 


poteft inter 
fadtum fuc 
tenetur: qi 


ufucapi poteft, antequam in domini poteftatem 
fed furti adtio non nalcitur; quia nec ex ulla caula 
eos adtio nafei. Si vero ore 6c coniilio alterius furtum 


convemcntcr 


utique furtum committitur, 
i eft, ope et confnio ejus furtum fad 


fu 


die. 
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H hen perfons under the power of parents or wafers take any thing ft 


fly jr cm jucb parents or made 


theft is commit \i, and the thing is looked 


jo tuat it cannot be preferibed to by 

pricier and yet an 


htwwit Pannis and then d : . n 


, until it haib firjl rt 
f theft will not lie \ ft 


Oi 


Piers and Jl 


* r* 


an <<’. 


But 



Lib. IV. Tit. I. 

if the faft was done by the aid and advice of any other\ inajmch as a theft is com - 
mited> an aft ion of theft will lie agmnft the aider. 

Sed furti aftio non nafeitnr.] No a&ion was non tenenhtr : tuque tnim , qtd fottfl in form ftatuert , 
allowed in this cafe on account of the power, ntctjft babet advtrfus form Utigart ; idcirco net 
which parents and mailers had over their chil- a&io « a vtUribus prodita eft. ff. 47, t. a. 1. 17. 
dren and Haves by the Reman law; fervi & ftlii Ulpian. 

uoftri furtum quidem nobis fadmit t iffi autem ford 

£%uibus datur aEtio furti . 

§ XIII. Furti autem adio ei competit, cujus intereft rem falvam 
efle, licet dominus non fit. Itaque nec domino afiter competit, quam 
fi ejus interfit, rem non perire. 

§13. An aftion of theft may be brought by any man , who has an intereft in- 
the fafety of the thing ftolen , alt bo he is not the proprietor of it: and the propri - 
etor himfelf can have no aftion , unlefs he has an intereft. 

Cujus intereft rem falvam.] By the law of of the king j for which reafon the party, who 
England every perfon is deemed to have a fuffi- profecutes, is always admited as a good witnefs 
cient intereft to profecute another for the com- to prove the fatt. 

million of a public crime, fuch as treafon, And, tho’ an indi&ment for theft (hould be 
robbery, theft, &c. by an indiftment; which of the goods of an unknown perfon, it would 
is defined to be a brief narrative of an offcnfe, yet be good; for otherwife, in many cafes, felons 
commited by any perfon, who ought to be would efcape unpunilhed. Hiji.pl. cor . 512. 
punilhed for the good of the public; and it Bacon s abridgment, indi&ment. 
is therefore faid to be a profecution at the fuit 


De pignore furrepto creditor!. 

§ XIV. Unde ccnftat creditorem de pignore furrepto furti adione agerc 
pofle, etiamfi idoneum debitorem habeat: quia expedit ei pignori potius 
incumbere, quam in perfonam agere : adeo quidem ut, quamvis iple de¬ 
bitor earn rem furripuerit, nihilominus creditori competat adio furti. 



De re fulloni , velfarcinatori , vel bonce fdei emptori , furrepta. 

§ XV. Item fi fullo polienda curandave, aut farcinator farcienda, 
veftimenta mercede certa conftituta acceperit, eaque furto amiferit, ipfe 
furti habet adionem, non dominus j quia domini nihil intereft, earn 
rem non perire ; cum judicio locati a fullone, aut farcinatore, rem fuam 
perfequi pofiit. Sed et bonx fidei emptori furreptare, quam emerit, 
quamvis dominus non fit, omnino competit furti adio, quemad- 
modum & creditori. Fulloni vero & (arcinatori non aliter furti 
adionem competere placuit, quam fi folvendo fuerint, hoc eft, fi do¬ 
mino rei xftimationem folvere poflint. Nam fi folvendo non fint, tunc, 
quia ab eis fuum confeaui non pofiit, ipfi domino furti competit 

C adio: 




IO 


Lib. IV. Tit* I. 

adio: quia hoc cafu ipfius intereft, rem falvam efte. Idem eft, etfi 

in parte folvendo fuerit fullo aut farcinator. 

§ 15. If a fuller receives eloaths to dean, and they are afterwards ft den from 
him, the fuller may bring an adion of theft, but not the ownar ; for the owner is 
reputed to have no intereft in their fafety, becaufe he has a right of action, called 
locati, again ft the fuller. But, if a thing is ftolen from a bona fide pur chafer, he 
is intituledlike a creditor, to an ad ion of theft, altho * he is not the proprietor . 
But an adion of theft is not maintainable by the fuller, or any tradtfman in fmilar 
circumftantes, unlefs he is folvent, that is, unlefs he is able to pay the owner the full 
value of the thing loftfor, if the fuller is infolvent, then the owner , who cannot 
recover from the fuller, is allowed to bring an adion of theft, having in this cafe an 
intereft. And note, that whoever is unable to pay the whole of what is due, fuch 
ferf on is efteemed infolvent, let the deficiency be ever fo fmall. 


De re commodata, 

XVI. Quae de fullone et farcinatore diximus, eadem et ad eum, cui 
commodata res eft, transferenda, veteres exiftimabant. Nam ut ille 


fullo, mercedem 


piendo, cuftodi 


pra'ftat 


ita 


quoqiie 


qui 


commodatum utendi caula accepit, fimiliter neccfte habet cufto 

Sed noftra providentia etiam hoc in noftris decifionibus 


P r 


ft a re 


davit, ut in domini voluntate lit } five commodati adionem adverfus 
eum, qui rem commodatam accepit, movere defiderat, five furti adverfus 
eum, qui rem furripuit; et, alterutra earum electa, dominum non polfe 
ex pcenitentia ad alteram venire adionem ; fed, fiquidem furem elegcrit, 
ilium, qui rem utendam accepit, penitus liberari: fm autem commoda- 

utendam accepit, ipfi quidem nuilo 


dverfus 


qui rem 


modo competere pofte adverfus furem furti adionem: eum autem, qui 


pro re commodata com 
nem : ita tamen, ft doi 
cui res commodata fuel 


pofte adverfus furem furti 
feiens rem efte furreptam, 


habere adio- 
adverfus eum 


efte furrept 


pervemt 


Sin autem nefeius et dubi 


pud eum commodati adionem infti 


pofte 


tern, re comperta, voluerit remittere quidem commodati adioncm, ad 


furti autem adionem perv 


tunc licentia ei concedatur et 


X ‘ \ 

v.U v 


furem 


ftaculo nuilo ei opponci 


quoni 


mcertus con 


rius 

fti~ 


adverfus eum, qui rem utendam accepit, commo 


dan ac 


tioncm ; nift domino ab co ftatb-fadum fi 


tunc eteunn omnino 


domino ciuidein fuiti actione liberari; funpefttum autem 


1 


die 


fecit: cum maniiellifftmum 


comm 


inftituc 


1 mi mis 

' t 


ei, qui pro re libi commodata domino £ 
fit, etiainli ab initio dominus adionem 
rem die furreptam, poftea autem, hoc e 
ftc.it, omniiio liberari eum, qui rem commodatam acccpcrit, quem 
cunque caufte exitum dominus adverfus furem habuerit: eadem deftni 


O 


tione oh tin cute, 




parte, five in foli 


folvendo fit is, qui rem 


4 - 


cceperit 
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t6.‘ ‘The emtients were of opinion , that what we have faid of a fuller is 
equally applicable to him, to whom fomething is lent. For as the fuller, by agreeing 
for a certain price , is obliged to make good the cloathes commited to his ciiflody, fo is 
he alfo, who receives a loan for the fake of uftng it, under the like neceftity of pre¬ 
ferring it. But we have amended the law in this point by our decifwns, fo that it is 
now at the will of the owner either to bring an attion of theft againft the thief or 
an aftion, on account of the thing lent, againft the borrower. But, if the owner 
once makes an election of the one, he can never afterwards have recourfe to the other \ 
and, if he chufes to profecute the thief the borrower is altogether free from any ac¬ 
tion \ and if the owner, or lender, brings a fuit againft the borrower, he can by na 
means bring an action againft the thief. But the borrower, who is convened on ac¬ 
count of the thing lent, may bring an aftion of theft againft the thief if the owner, 
who convened him, was apprized, that the thing was ftolen > but if the owner, 
either net knowing or doubting of the theft, inftitutes an action of loan againft the 
borrower, and afterwards upon information is willing to withdraw it, and recur to 
an afticn of theft, he Jhall have liberty, in confideraticn of his incertainty, to pro¬ 
fecute the thief without obftacle, if the borrower has not fatisfed his demand *, but, if 
the borrower has given the owner fatisfaction, then the thief is freed from any ahlion 
of theft, which can be brought by the owner \ but he is neverthelefs fubjehl to the pro¬ 
secution of the borrower, who hath fatisfed the owner. But it is moft manifeft, 
that, if the owner of any particular thing, not knowing, that it is ftolen, fhetdd at 
firft inftitute an action of loan againft the borrower, but ft could afterwards, upon 
better information, chufe to perfue the thief by an a Ft ion of theft, the borrower is 
fecure, whatever may be the ijjue of the action brought againft the thief. And this 
obtains as law, whether the borrower is able to anfwer the whole, or a pari only, of 
the value of the thing . 

De re depoftta. 


§ XVII. Sed i*, apud quem res depoftta eft, cuftodiam non pned.it; 
fed tantum in eo obnoxius eft, ft quid iple dolo rnalo fcccrit: qua de 
caufa, ft res ei furrepta fuerit, quia reftituencue ejus rei, nomine depofiti, 
non tenetur, nec ob id ejus intereft rem falvain elie, furti agerc non 
poteft: fed furti actio domino competit. 



7 * 


A dep oft tars is not obliged to make good the thing depefted, unit ft he is 
l in felf guilty of feme fraud, or malefcazan.ee: and therefore, as a dip fit ary is net 

and as h: h ns conjcqucntly no 

intereft in the i onfervalien of the depeftj, he is not allowed to bring an action of 
theft, which in this cafe can only be maintained by the owner. 


obliged to make reft it lit ion, when the depofit is ftolen. 


An impubes furti tcncatur. 


$ XVIII. 


In fumma feiendum eft, quad turn elie, an impubes rem 


alienam amovendo lurtum 



? 


Et placuit, quia fbrtum 


i % ** 


' w Yeeai 


furandi eonftftit, ita demum oblieari eo crimine inmubeiero, n ixo.^- 




I 


I 


mus pubertati fit, et ob id intelligat fe delinquent. 



18. 


• It hath been a oneftion, whether a per ftm will in frier!;', who lath taken 
away the property of another, can b guilty oj the f? And a lath b un > Viet mined, 
that, inafn.ucl: as theft mftfts in tie intention of defrauding, a pa Jen will, in puberty 


C 2 


may 
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may be charged with thefts if he is near the age of puberty , and can be proved to have 
been fenftble , that what he did was criminal. 

a 


Quaefitum eft an impubes.] It is clear, that, difcretion of the judge to reprieve him before 
in England, a minor above fourteen is fubjeft to or after judgement, in order to obtain the king's 
capital punifhment, as well as perfons of full pardon. 


age ; for it is a prefumption of law, that mi* 


And farther, if an infant, even under twelve. 


nors after fourteen are dolt capaces, and able to and above feven, commits felony, tho’ he is prima 


difcem between good and evil. But an infant, 


under fourteen, and above twelve, is not pre- fed not 


facie to be j udged not guilty, becaufe he is fuppo* 

fenfible of the natn 


nature of the crime; yet. 


fumed to be capable of fraud ; yet, if it appears if in this cafe it fhould appear by pregnant evi- 
to the court, that he could difoern between dence and circumftances, that he had difcern* 
good and evil at the time of the offenie commit- ment to judge between good and evil, j 


ed, he may be convi&ed, and undergo judge- ment of death may be given againft him 
ment and execution of death, tho' he hath not pi. cor . 26. 27. W. 1. 
completed his fourteenth year; but it is at the 


1, judge- 

im. Hi ft. 


^uid veniat in hanc aSiionem: et de affinibus aStiombus. 

§ XIX. Furti adtio, five dupli, five quadrupli, tantum ad pcenae 
perfecutionem pertinet. Nam ipfius rei perfecutionem extrinfecus nabet 
dominus, quam aut vindicando aut condicendo poteft auferre. Sed rei 
vindicatio quidem adverfus pofTefTorem eft, five fur ipfe poflidet, five alius 
quilibet. Condidtio autem adverfus furem ipfum, haeredemve ejus* 
licet non poflideat, competit. 

§19. An action of theft can only be brought for the penalty, whether double or 
quadruple: for the owner of the thing ftolen may recover the thing itfelf either by 
vindication or condition. An aftion of vindication may be brought againft him, who 
hath poffeffion , whether he is the thief or any other •, but condition is maintainable 
cnly againft the thief himfelf or bis heir ; yet it will lie againft either of them , whe¬ 
ther he is or is not in pojfejjion of the thing ftolen. 



Titulus Secundus. 

De vi bonorum raptorum. 






Q UI vi res alienas rapit, tenetur quidem etiam furti j (quis enim 

magis alienam rem, invito domino, contre&at, quam qui vi rapit ? 
ideoque redte didtum eft, eum improbum furem effe j) fed tamen pro- 
priam adtionem ejus delidti nomine praetor introduxit, quae appellatur 
vi bonorum raptorum ; et eft intra annum quadrupli, poft annum fimpli ; 
quae adtio utilis eft, etiamfi quis unam rem, licet minimam, rapuerit. 

um autem non totum poena eft* ficut in adtione furti mani- 

fefti 
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$ 

fefti diximus; fed in quadruplo ineft et rei perfecutio; ut poena tripli 
lit, live comprehendatur raptor in ipfo delido, live non. Ridiculum 
enim elfet, levioris conditionis elfe eum, qui vi rapit, quam qui clam 
amovet. 

He , who takes the property of another by force , is liable to an ahlion of theft •, 

[for who can be faid to take the property of another more againft his will, than 
he, who takes it by force ? and it hath therefore been rightly obferved, that fucb 
a thief is one of the worft kind:'] but the prat or hath neverthelefs introduced a pecu¬ 
liar ahlion in this cafe, called vi bonorum raptorum ; which, if brought within a 
year after the robbery, inforces the payment of the quadruple value of the thing taken ; 
but , if it is brought after the expiration of a year, then the fmgle value only is 
claimableand this action is of fucb a nature, that it may be brought for ary fingle 
thing , tho ’ it was of the leaf value imaginable, if it was taken by force. But the 
whole quadruple value is not exahled merely for the penalty, as in an ahlion of mani- 
feft theft; for, in this quadruple value, the thing itfelf is included, fo that, ftrihily , 
the penalty is only threefold ; but then it is infilled without diftinguijhing whether the 
robber was, or was not taken in the ahlual commijfion of the fahl. For it would be 
ridiculous, that a robber, who ufes force, Jhould be in a better condition, than he , 
who is only guilty of a clandeftine theft. 

Licet minimam rapuerit.] Robbery is de- value of the thing, or things taken, be what it 
fined, by the Englijh lawyers, to be a felonious will, above or under one (hilling. Hift. of the 
and violent taking of money or goods from the fleas of the crown, p.532. 
perfon of another, putting him in fear, let the 

Adverfus quos datur . 

§ I. Ita tamen competit hxc a&io, li dolo malo quis rapuerit: nam, 
qui aliquo errore dudtus, rem fuam efle exiftimans, et imprudens juris, 
eo animo rapuerit, quali domino liceat etiam per vim rem fuam auferre 
a poftefibribus, abfolvi debet: cui fcilicet conveniens eft, nec furti 
teneri eum, qui eodem hoc animo rapuit. Sed, ne, dum talia excogitan- 
tur, inveniatur via, per quam raptores impune fuam exerceant avari- 
tiam, melius divalibus conftitutionibus pro hac parte profpedum eft, 
ut nemini liceat vi rapere vel rem mobilem, vel fe moventem, licet 
fuam eandem rem exiftimet. Sed, fi quis contra ftatuta principum fe- 
cerit, rei quidem fuse dominio cadere : fin autem aliena res lit, poll 
reftitutionem ejus, etiam aeftimationem ejufdem rei praeftare. Quod 
non folum in mobilibus rebus, qu$ rapi poftunt, conftitutiones obtinere 
cenfuerunt, fed etiam in invafionibus, qus circa res foli fiunt: ut, ex 
hac caufa, ab omni rapina homines abftineant. 

§ 1. The aftion de vi bonorum raptorum is only maintainable , when there is 
fraud ufed , as well as force: for , if a man , being ignorant of the law and erronecufly 
thinking any particular thing to be his own , fjould take it away by force from the pof- 
fejfor , upon a fullperfuaficn, that he, as proprietor, could jujlify fucb a proceeding, he 
ought to be acquited upon this a hi ion: neither is he fubjehl, under the before-mentioned 
circumfances, to an ahlion of theft. But, left robbers Jhould from hence fnd cut a 
way of pra hi if mg their villanies with impunity, it is provided by the imperial conftitn- 
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tions, that no man Jhall be at liberty to take by force any moveable thing, or living 
creature, out of the pojfejfton of another, alt ho 1 he believes it to be his own *, and that, 
whoever offends, by forcibly feizing his property, Jhall forfeit it •, and that, who¬ 
ever takes the property of another, imagining it to be his own, Jhall be obliged not only 
to rejlore the thing itfelf, but alfo to pay the value cf it as a penalty. And 
the emperors have thought proper, that this Jhould obtain, not only in regard to things 
moveable and moving, which may be carried away, but alfo in regard to invafions, or 
forcible entries, made upon things immoveable , as lands or houfes, to the intent, that 
mankind may be detered from commiting any fpecies of rapin. 

Sit ab omni rapina.] i id. ff. 4. /. 2. /. 13. to retain their wrongful pofieflions, it hath been 

cod. 8. t. 4. /. 7. It feems, that, by the com- thought necefiary to reftrain all perfons, by 

mon law of England a man difleifed of lands or many feverc ads of parliament, from the ufe of 

tenements, is permited to regain the pofll’ffion fuch violent methods of doing themlelves juf- 

by force: but this indulgence having been tice. fee 5 PJc. 2. fat. 1. cap 8. 15 Ric. 2. 


cap. ; 
2 I Jr. 


r* 

* ♦ - • 


found by experience to be prejudicial to the 
public peace, by giving an opportunity to pow¬ 
erful men, under the pretence of feigned titles, b. 1. chap. 64. 
forcibly to eject their weaker neighbours, and 


8 Hen. 6. cap. q. 


31 Ellz. cap. 11. 


1. cap. 1 3. 


H.i'i'k. picas of the cronvn. 


efle : 


j ?idbiis datur. 

V 

§ II. Sane in hac adione non utique expedatur rern in bonis adoris 

e in bonis lit, five non, fi tamcn ex bonis fit, locum 


nain, »r. 


hxc adio Lmd'it. On-re five locata, five comjnodata, live eti.im 
pignornta, five (k ofitn, lit ics apud Titmns lie, ut injerlit ejus, earn rein 
per vim non au.crri, (\eluti li in dlepoiita re ctilpam quoque promifit,) 
five bona fide pofiUeat, live ufumfradam qais habeat in ea, vel quid 

hanc 
boni 

ejus, qui rapin am palms elf, id dr, quad ex Uihfhntia eius ablatum effe 
propunafur. Et pen oral iter dieendum ell, ex quibus caulis fiurti adio 


UV V/ iiUC | OlUvteuL) 10 V vt «. » i ; i v 1 

aliud juris, ut interiit ejus non rad, dieendum eft, ei competere 
adioncm, non ut dominium acci; iaf, led iilud lbltun, quod ex 


cumpctit m re dam iada,ex iildem caufis omnes hanc habere adionem. 

§2. In this a fieit is not confide red, whether the thing, taken by force, is, or 
is tut, the property cf the complainant ; for, if he has an. niter eft in it, the allien is 
maintainable: and therefore, if a thing is let, lent, or pledged to Titiu.s, or depefited 
with him, fto that he becomes interrjlcd in the prefervaticn of it, as he may be, even 

aft of a depefit, if he hath promt fed to be anfw treble for its fife cujlody j or, 
1 ’iilus was a bona fide pcffeffcr, or intituled to the tijujmd, or has any other 
right, wel iih gives an inlereft, he may then bring this allion, not for the recovery of 

l flute property, but cf that only, to which his inter eft extends, rind wee may in 

the fame crufts, width intitule a man to injlitute an allien cf 
il-ft, wL.ii .my thing hath been privately Jlolen from him, will alfo intitule him to 

Iris ike action vi bonorum raptoruin, when force has been ttfed. 
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D AMNI injuria? a<ftio conftituitur per legem Aquiliam; cujus 

primo carite cautum eft, ut, fi quh alicnum hominem, alienamve 
quadrupedem, quae pecudum numero fit, injuria occiderit, quanti ea 
res in eo anno plurimi fuerit, tantum domino dare damnetur. 

The a Hi on fcr injurious damage is given by the law Aquilia *, which enafis, in the 
firfi chapter, that, if any man injuricufy kills the fiiave , or four-foGted beaft of ano¬ 
ther, which may be reckoned in the number of his cattle , he fihall be condemned to pay 
the owner the greeted price, which the fiave or beaft might have been fold for , at any 
time within a year, computing backward from the day, when the wound was given. 


Pa uni injuria adio.] Almoft ail the {bits, 
which may be inilituted according to the civil 
law, under the law Aquilia, may be com¬ 
menced in Ei:\lund by-means oh an adion of 
trdpafs upon the cafe. CVie. it ft. h. t. The law 
/.quit.a is luppofed to have been a plcbifcite, 
made by /!]:., Uu:, tribune of the people, ann. 
V. C. 5 72 . i i.l. Hein, jyntag. lib. 4. /. 3. 


Injuria occiderit.] It is enaded by 23 Car. 2. 
cap. 7. that, if any perfon ihall malkioully maim 
or hurt any cattle, or deilroy any plantation of 
trees, or throw down inclofures, he {hall for¬ 
feit treble damages in an adion of trefpafs. 

In co anno.] fee the ninth fedion of the 
third title of this book. 


De quadrupede , quee pecudum numero eft, 

§ I. Quod autem non prxeife de quadrupede, fed de ea tantum, qux 
pecudum numero eft, cavetur, eo pertinet, ut neque de feris beftiis, 
neque de canibus, cautum efte intelligamus; fed de iis tantum, qux 


gregatim proprie pafei dicuntur, quales funt equi, muli, afini, oves, 
boves, caprx. De fuifcus quoque idem placuit. Nam et fues quoque 
pecudum appellations continentur: quia et hi gregatim pafeuntur. Sic 
denique ct Homerus in OdylTea ait; (iicut /Elius Marcianus in fuis infti-* 
tutionibus refert.) 

Aegis r :eye crvecrcri wupyt.fi/jzv, zl vcjuzvtzi 
IT up K zcxkz; wery/., in 1 rr, y.mn *Aps3<sj^. 

; i i 1 t i i 

Hoc eft, 

Ajfidet is put bus, quorum grex me*gnus in agris 
Ihtfi.ur, ad Cor axis Jaxum , fontcmquc Arcthufilm. 

§ 1. fis the h.w docs ret fpeak offour -fee ted leaf s in general, but of theft cry, which 
may be r. Pared cattle, -::v /;/<• v < 01!eel, that wild beafts and digs do not cane within 
the intend;, net cf the law, which can be unde;feed to include only theft anhnr.. i, which 

feed in Li rdy, as her fee, unties, affes, fixer, ann, goats, &c. - It hath afo bun 





determined, that fwine are comprized under the term cattle , becaufe they feed in herds ; 
and this Homer tefiifies in the Odyffy, for which he is quoted by ALlius Marcian in 
his inftitutes you will find him taking care of the fwine, which feed in herds 
at the Corafian rock, &c. Odyf b. 13. 


neque de fens beftiis.] The law 
Hows an aftion of trefpafs to be 
account of maftiiFs, fpaniels, greyhound 


it appears to be the better opinion, that it is 
felony to take wild pidgeons from a dove- 
houfe, or hares, or deer, in an houfe, or even 


and alfo on account of fome things wild by na- a park, inclofed in fuch a manner, that the 
ture, if they are reclaimed by art and induftry, owner may take them whenever he pleafes, 
as bears, foxes, ferrets, Sec. or their whelps, without any danger of their efcaping; in which 


hift 


1 2. And, when beads, cafes, they are as much in his power as iilh in a 


wild by nature, are fit for food, and reduced to pond, or young pidgeons, or hawks in a neft; 
tamenefs, it is agreed, that whoever takes any in taking of which it is agreed, that felony may 
of thefe from the pofTefTor commits theft; and be commited. Hawk. pi. of the cr. b. i. ch. 34. 


De injuria . 


§ II. Injuria autem occidere intelligitur, qui nullo jure occidit. Ita- 
que, qui latronem infidiatorem occidit, non tenetur: utique fi aliter 
periculum effiigere non poteft. 


§2 .A man, who kills another without having a right cr authority fo to do, is 
underfiood to kill him injuricujly: but, when there is a right, there can be no puniftJ- 
ment and therefcrc he is not fuljeft to the law, who kills a robber, or an ajfajfn, if 
there was no other way of avoiding the danger threatened. 


Itaque qui latronem.] At common law, if a 
thief had adaulteda man, with an intention to 
rob him, and he had killed the afi'aulter, it had 
been fe defendendo ; but yet he would, according 
to fome opinions, have forfeited his goods. 
11 Co. rep. 82. b. tho’ other books hold the 
contrary. 26 JJiz. 32. 

Hut it is now provided by 24//. 8. c. to. 
“ that, if any perfon is ir.difted, or appealed for 
** the death of any evil-difpofed perfons at- 
** tempting to murder, rob, or break manfion- 
*• houfes, the perfon fo indifted or appealed. 


<< 


<< 


a 


a 


and by verdift fo found, (hall not forfeit any 
lands or goods, but fhall be thereof acquited, 
in like manner as if he had been acquited of 
the death of thefaid evil-difpofed peribr.s.” 

But this ftatute extends not to indemnify the 
killing a felon, when the felony is not accom¬ 
panied with force; for it fpeaks of robbery; 
therefore the killing a man, who only attempts 
to pick a pocket, is not within the aft; becaufe 
there can, in fuch a cafe, be no necefiity to kill. 
Hale's hip. of the pi. of the crown, leol. I. p. 488. 


De cafuy dolo , et culpa . 

§ III. Ac ne is quidem hac lege tenetur, qui cafu occidit, fi modo 
culpa ejus nulla inveniatur. Nam alioqui non minus ex dolo, quam 
ex culpa, quifque hac lege tenetur. 

§ 3. Neither is he fubjeft to the Aquilian law, who hath killed another by acci¬ 
dent *, if no fault can be found in him. But the law does not punijh a man lefs for 
damage, done by his fault or negligence, than for damage done by fraud or defign. 


De jaculatione . 

§ IV. Itaque, fi quis, dum jaculis ludit vel exercitatur, tranfeuntem 
fervum tuum trajecerit, diflinguitur. Nam, fi id a milite in eo campo, 
ubi folitum eft exercitari, admifium eft, nulla culpa ejus intelligitur j ft 
alius tale quid admiferit, culpa; reus eft. Idem juris eft de milite, ft 

in 




in alio loco, quam qui ad exercitandum militibus deftinatus eft, id ad- 
miferit. 


$ 4. But, if a man, by throwing a javelin , for his Mverfion or exercife, happens to 
kill a Jlave, who is pajjing, we muft, in this cafe, make a thftinftion: for, if the Jlave 
is killed by a foldier, wbileft he is exercijing in a place appointed for that purpoje, the 
foldier is guilty of no fault *, but if any other perfon Jhould accidentally kill a Jlave by 
throwing a javelin, he is guilty of a fault ; and even, if a foldier Jhould kill a flave 
accidentally by throwing a javelin in any other place, than that appointed for foldiers to 
exercife in, be alfo is guilty of a fault. 


De put at tone. 

§ V. Item ft putator, ex arbore ramo dejedto, fervum tuum tranfeun- 
tem occiderit, fi prope viam publicam aut vicinalem id fadtum eft, 
neque proclamavit, ut cafus evitari poffet, culpas reus eft ; fed, fi pro¬ 
clamavit, nec ille curavit praecavere, extra culpam eft putator. iEque 
extra culpam efie intelligitur, fi feorfum a via forte, vel in medio fundo 
casdebat, licet not proclamavit: quia in eo loco nulli extraneo jus fue- 
rat verfandi. 

§ 5. If a man is lopping a tree, and happens to kill a flave, who is poffing, the lopper 
is guilty of a fault, if he worked near a public road, or in a way leading to a village, 
without giving a proper warning by proclamation but, if he made due proclamation, 
and the other did not take care of himfelf, the Upper is exempt from fault: and he is 
equally exempt from fault, alt ho 1 he did not make p'oclamation, if he worked apart 
from the high road, or in the middle of a field ; for a fir anger has no right of pajjage 
thro* fuch places. 


j De curatione reliSla. 

§ VI. Praeterea, fi medicus, qui fervum tuum fecuit, dereliquerit 
curationem ejus, et ob id mortuus fuerit fervus, culpae reus erit. 

Alfo, if a phyfician, or chirurgeon, who has made an incifion in the body of a 
flave, Jhould afterwards negleft or forfake the cure, by which the death of the Jlave 
is occafloned, he is guilty of a fault. 


De imperitia medici. 

§ VII. Imperitia quoque culpas adnumeratur; veluti fi medicus ideo 
fervum tuum occiderit, quia male eum fecuerit, aut perperam ei medi- 
camentum dederit. 

§ 7. ‘The want of (kill in a profeflion is alfo regarded as a fault \ thus a phyfician, 
for infiance, is culpable, and of courfe fubjedl to an aftion, who occafions the death 
cf a flave by an unjkillful incifion, or a rajh adminifiration of medicines. 
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lio. Sed et, ft propter infirmitatem eas retinere non potuerit, cum 
alius firmior eas retinere pctuiftet, a^que culpas tenetur. Eadem pla- 
cuerunt de eo quoque, qui cum equo veheretur, impetum ejus, aut 
propter infirmitatem, aut propter imperitiam fuam, retinere non po¬ 
tuerit. 

§ 8. If a mule- driver, by reafon of unjkilfulnefs, is unable to manage bis mules, 
and a Jlave is run over by them, the mule-driver is in fault *, and, if he wants Jlrengtb 
to rein them in, when another man is able to do it, he is then equally culpable: and 
the fame may be faid of a rider, who, thro * want either of Jlrengtb or Jkill, is not 
able to manage his horfe. 


' Quanti damnum ajlimetur , et de haeredibus. 

§ IX. His autem verbis legis, quanti id eo in anno plurimi fuerit , 
ilia fententia exprimitur, ut li quis hominem tuum, qui hodie claudus* 
aut mancus, aut lufcus erit, occiderit, qui in eo anno integer aut pre- 
tiofus fuerit, non tanti teneatur, quanti hodie erit, fed quanti in eo 
anno plurimi fuerit: qua ratione creditum eft pcenalem efte hujus legis 
adtionem; quia non folum tanti quifque obligatur, quantum damni de- 
derit, fed aliquando ionge pluris. Ideoque conftat, in hseredem earn 
adtionem non tranfire, quas tranlitura fuiflet, ft ultra damnum nunquam 
lis asftimaretur. 



SJuid cejlimatur. 

§ X. Illud non ex verbis legis, fed ex interpretatione, placuit, non 
folum perempti corporis aftimationem habendam efte fecundum ea, 
qua 1 tliximus, fed, eo amplius, quicquid prasterea, perempto eo corpore, 
damni nobis illatum fuerit; veluti ft fervum tuum haredem ab aliquo 
inftitutum ante quis occiderit, quam is julfu tuo hareditatem adierit: 
nam hareditatis quoque amifla rationem efte habendam conftat. Item, 
ft ex pari mularum unam, vel ex quadrigis equorum unum, quis occi¬ 
derit, vel ex coaicedis unus fervus occifus fuerit, non folum occiii ftt 

aftimatio, 
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teftimatio, fed eo amplius id quoque computatur, quanti depretiati funt, 
qui fuperfunt. 

§ io. It hath prevailed by conftruRion, tho * not ly virtue of the exprefs words of the 
law , that not only the value of a Jlave is to be computed , as we have already mentioned\ 
but that an ejlimation muft be made of whatever farther damage is occajioned by his 
death ; as if Titius, for example, Jhould kill a ft cave at the time , when he was infti- 
tuted an heir , and bef yre he had ahually entered upon the heirjhip at the command of 
his m after \ for,, in this cafe , the lofs of the inheritance muft be brought into the compu¬ 
tation. Alfo if an horfe , or mule is killed , by which a pair , or fet, is broken , or if 
a Jlave isjlain , who made one of a company of comedians , an ejlimation muft be made 
not only according to the value of that Jlave or animal , but according to the value of 
thofe , which remain \ for , if they are damaged , the diminution of their value is alfo 
taken into the account . 


Be concurfu hujus aSiionis et capitalist 

§ XI. Liberum autem eft ei, cujus fervus occifus fuerit, et ex judi- 
cio privato legis Aquilise damnum perfequi, et capitalis criminis eum 
reum facere. 



Liberum autem ell ci.] It feems to be the 
better opinion, that a perfon in England, who is 
guilty of felony, and pardoned, or burned in 
the hand, may be proceeded again!! in a civil 
attion at the fuit of the parr,- injured ; for, when 
the offender hath been pardoned, or prolecutcd, 
there can be no inconvenience in allow ing the 
aftion, and the previous criminal profecution 
oufht to be no bar to it; for why Ihould not 


the criminal anfwer in damages to the party in¬ 
jured, as well as be made an example for the 
fake of the public, whom lie hath offended ? 
Bacon's abridgment, I. p. 64. 

But no artion can be brought, while/l the 
felon is under indictment for the crime ; 
for, if that were allowed, it might hinder ml 
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exemplar)' punifhmcnt. Style 346. 


Caput fecimdunt . 

§ XII. Caput fecundum legis Aquiliac in ufu non eft. 

§ 12. The feccnd chapter of the law Aquilia is not in ufe. 

Caput tertium , quod damnum vmdicatur. 

§ XIII. Capite tertio de omni ca:tero damno caveturj itaque, ft quis 
feivum, vel cam quadrupedem, qute in pecudum numcro eft, vulne- 
raverit, five eatn quadrupedem, qua; in pecudum numero non eft, 
veluti canem, aut feram beftiam, vulneraverit aut occiderit, hoc ca¬ 
pite atftio conftituitur. In caeteris quoque omnibus animalibus, item in 
omnibus rebus, qua. 1 anima carent, damnum per injuriam datum hac 
parte vindicatur. Si quid enim uftum, aut ruptum, aut fradtum fu¬ 
erit, adtio ex hoc capite conftituitur j quanquam poterat fola rupti ap- 
pellatio in omnes iftas caufas lutficere : ruptum enim intelligitur, quod 
quoquo modo corruptum eft j unde non lolum fratfta, aut ulia, fed 


D 


etiam 
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ctiam fcifta, et collifa, et effufa, et quoquo modo perempta atque de- 
teriora fa<fta, hoc verbo continentur. Denique refponfum eft, ft quis 
in alienum vinum aut oleum id mifcuerit, quo naturalis bonitas vini 
aut olei corrumperetur, ex hac parte legis Aquiliae eum teneri. 

§13. By the third chapter of this law, a remedy is given for every other kind of . 
damage *, and therefore , if a man wounds a Jlave , or four-footed animal, which is 
ranked among cattle, or which is not ranked among cattle , as a dog or wild beaft , an 
a ft ion will lie againft him by virtue of this third part of the law. A reparation 
may alfo be obtained, under this chapter , for all damage injurioufly done to animals 
in general', or to things inanimate •, and the fame chapter appoints an aftion for the re¬ 
covery of the value of whatever is burned , fpoiled, or broken but the term ruptum 
would alone be fufficient in arty of thefe cafes •, for in whatever manner a thing is 
damaged, or corrupted, it is underfood to be ruptum, or fpoiled, in fome degree ; 
fo that whenever a thing is broken , burned, or even torn, bruifed, fpilled, or in any 
manner made worfe, it may be faid to be ruptum. It hath alfo been determined , 
that, if a man intermixes any thing, with the wine or oil of another, fo as to cor¬ 
rupt or impair ids natural goo dnefs, he is liable to an aftion founded upon this chapter 
of the law Aquilia. 

De dolo et culpa . 

§ XIV. Illud palam eft, ficut ex primo capite demum quifque tene- 
tur, ft dolo aut culpa ejus homo aut quadrupes occifus occifave fu- 
crit, ita ex hoc capite, de dolo aut culpa, et de caetero damno, quemque 
teneri: ex hoc tamen capite, non quanti in eo anno, fed quanti in di- 
ebus triginta proximis res fuerit, obligatur is, qui damnum dederit. 

§ 14. It is evident , that the firfl part or chapter of the law fubjefts every man to 
an aftion, who kills the Jlave or beafl of another, and that the third part gives a re¬ 
medy for any other damage, cccafioned cither ly a fraud or a fault. But by this third 
chapter the per fen, who did the damage, is not obliged to pay the highefl price, which 
the thing damaged might have been fold for, at any time within the year , but only the 
value cf it at any time within thirty days , previous to the damage. 

Quanti damnum atJUmetur. 

§ XV. Ac nec plurimi quidem verbum adjicitur. Sed Sabino redlc 
placuit, perinde habendam a?ftimationem, ac li etiam hac parts plurimi 
verbum adjedtum fuiftet; nam plebem Romanam, quae, Aquilio tribuno 
rogante, hanc legem tulit, contentam fuiffe, quod prima parte eo verbo 
ufa eflet. 

§ 15. But it is not faid in the third part of the law , that the higheft value of the 
thing damaged frail be recovered by aftion. But , in the opinion of Sabinus, the va¬ 
luation ought to be made , as if the word highefl had not been omited ; for, when 
Aquilius, the tribune, propofed this law, the commonalty of Rome thought it fuffi- 
citnt to infert the word higheft in the firft chapter. 


De 




De aElione dire£la y utili , et in faSlurru 

§ XVI. Caeterum placuit, ita demum diredtam ex hac lege adtionem 
efle, fi quis praecipue corpore fuo damnum dederit. Ideoque in eum, 
qui alio modo damnum dederit, utiles adtiones dari folent; veluti fi 
quis hominem alienum, aut pecus, ita incluferit, ut fame necaretur: 
aut jumentum ita vehementer egerit, ut rumperetur: aut pecus in 
tantum exagitaverit, ut pracipitaretur : aut fi quis alieno fervo perfua- 
ferit, ut in arborem afcenderet, vel in puteum defcenderet, et is afcen- 
dendo, vel defcendendo, aut mortuus, aut aliqua parte corporis lsefus 
fuerit; utilis adtio in eum datur: fed, fi quis alienum fervum aut de 
ponte, aut de ripa, in flumen dejecerit, et is fuffocatus fuerit, eo quod 
projecit, corpore fuo damnum dediffe non difficulter intelligi poteft: 
ideoque ipfa lege Aquilia tenetur. Sed, fi non corpore damnum fuerit 
datum, neque corpus laefum fuerit, fed alio modo alicui damnum conti- 
gerit, cum non fufficiat neque diredta, neque utilis legis Aquiliae adtio, 
placuit, eum, qui obnoxius fuerit, in fadtum adtione teneri: veluti fi quis 
mifericordia dudtus alienum fervum compeditum folverit, ut fugeret. 

§ 16. It has been determined, that, if a man hath, with his own hand or body , 
done damage to another, a dir ell allion s will lie by virtue of this law. But when 
damage is done by any other means, as by imprifoning a flave, or impounding the 
cattle of another, till they die with hunger ; by driving a beafl of burden fo vehe¬ 
mently as to fpoil him > by chafing an herd, of cattle, till they leap down a precipice % 
cr by perfuading a flave to climb a tree, or go down into a well, by which he is killed 
or maimed *, then the aflion, called utilis, is given, by which reparation may be ob¬ 
tained. And note, that, if Titius thrufts the fiave of another into the water frent 
the top of .a bridge or bank, and the flave is drowned, in conference of the fall, it 
is plain that Titius occafoned this damage with his own hands, and he is therefore fub - 
jebl to a dir ell allion. But if the damage received was not dene by the hand or body 
of another , and is not corporal, fo that neither a dire hi nor beneficial action can be 
brought by virtue of the Aquilian law, then in thefe circumflances an all ion neon 
the cafe, or fall, will lie againfl the caufer of the damage: and therefore, if any 
man thro compafflon fhould unchain the flave of another, and fo promote his ej eape, a 
reparation may be obtained againfl him by an all ion upon the fall. 

Utiles a&iones dari.] The a&ions, termed tion, or property, the law of England allows a 
utiles , may, in general, be defined to be ac- remedy; but this remedy mnft, in general, be 
tions introduced by equity in all cafes, where taken according to the writs and fettled a&ions 
the ftri& law is deficient, and does not fupply preferibed by law; as debt upon contra&> trel- 
the neceflary remedies. pafs on a manifeft and open invafion, &c. but 

Thus thefe beneficial, or equitable a&ions, where the law has made no provifion, or ra- 
called utiles, bear fome fimilitude to thofe ac- ther, where no general a&ion could well be 
tions, which in England are called a&ions upon framed before-hand, the ways of injuring, and 

the cafe. methods of deceiving, being fo various, tveiy 

In fa&um a&ione.] It may be proper here to perlbn is allowed to bring a fpccial a&ion \m 
©bferve h general, that for every right, and liis own cafe. Bacon's abridg. vel. 1. p. 44. 
every injury, done to a man in perfon, reputa- 
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Vzrbum injuria quot modis accipitur . 


G 


Eneraliter 


dicitur omne, quod 


jure 


fit 


alias contumelia, quae a contemnendo didla eft 


fpecialiter 


quam 


Graeci 


v&ftv appellant: alias culpa, quam Graeci d&uu jjaa dicunt, licut in lege 
Aquilia damnum injuria datum accipitur: alias iniquitas et injuftitia, 
quam Graeci dvoyaxv ^ xizv vocant: cum enim praetor vel judex non 
jure contra quern pronunciaf, injuriam accepille dicitur. 

‘The Word Injuria in a general fenfe denotes every aft, which is anjift: hut, when 


fpe dally ufed 


f the fame import with contumelia, which takes it's der 


jrcm contemno, and is in greek termed v£pis: /emetines it f.gnijies a fault, called ly 
the greeks »//.«, in which acceptation it is ufed in the law Aquilia, when da- 


jh given, is fpoken of 


oth 


fgnifies iniquity or injuft, 


which the greeks call hv:fua.v and dS'ix.i&v: thus, when the prretor orjudge pro 
fentence unjuftly again/ any per fen, fuch p erf on is faid to have [uffered an injury. 

^uibus modis injuria ft. 

§ I. Injuria autem committitur, non folum cum quis pugno pulfa- 
tuv, aut fuftibus caifus, vel etiam verberatus erit; fed et li cui con- 


vitmm 1 a cl u m luerit; live cujus bona quail debitoris, qui nihil debe- 
lct, pofiefia fuerint ab eo, qui intelligent, nihil eum libi debere : vel 
li quis ad infamiam alicujus libellum aut carmen (aut hiftoriam) ferip- 
ferit, compofuerit, ediderit, dolove malo fecerit, quo quid eorum fi- 
cret: live quis matremfamilias, aut prsetextatum praetextatamvc, ad~ 
fectatus fuerit: five cujus pudicitia attentata efie dicetur : et denique, 
bis plurimis modis admitti injuriam, manifeftum eft. 

§ i. An injury may he dene not only by heating and wounding, hut alfo hy conviiions 


o 

*4 


language, or by lei zing the goods of a man, as if he were a debtor, wl\n the per fen, 
who fazed than, well knew, that nothing was due to him. It is alfo man if eft, that 
an injury nicy he commited hy writing a defamatory libel, poem, or hi/cry ; or by ma¬ 
il tioufy caujing another fo to do \ alfo by continually /eliciting the chaftity of a boy, 
girl, or woman of reputation ; and by various other means, which are too numerous 

to be fperified. 

» 

Libellum aut carmen.} A libel, according 

to the definitions ";iven oi it in the law of Erp. 

w t 


one, who is dead, or the reputation of one, who 
is living. 5 Co. rep. de lib. His fumnji:, p. 125. 

L'y the R :mcm law the punifhnwnt of the ait- 
rhtr in words or writing, or by figns, pictures, h 01 or publilher of an in la not;., libel, if" it c c- 
Cc. tending cither to blacken the memory of e tied a capital crime, w.i- t'.cr.ia. Cui. 9. t. U'. 


i -d, i:> a malitious defamation, exprefied ti¬ 


ll 


at 
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But, if it brought no man's life into danger, and 
affe&ed only reputation, the offender was ren¬ 
dered incapable of giving teftimony, and of 
making a will. ff. 47. /. 10. /. 5. In England 
the punifhment may be by fine, pillory, or 
whiping, when the offender is proceeded a- 
gainft by indidment, or information ; but in 
a civil adion the punilhment founds only in 
colts and damages. But as to mere words of 
defamation, they are at common law not adion- 


able, except when they have been of real da¬ 
mage and injury to the perfon fpoken againft j 
for mere contumely is of but little coniidera- 
tion; and the ecclefxaftical courts may be pro¬ 
hibited by the temporal courts from proceeding 
ih a caufe of defamation, when the iuit is not 
wholly of a fpiritual nature: as for calling a 
man an heretic, fchifmatic, adulterer, fornica¬ 
tor, &c. 4 Co. rep. p. 20. Palmer <v. Ihcrfe. 



§ II. Patitur autem quis injuriam non folum per femetipfum, fed 
etiam per liberos fuos, quos in poteftate habet; item per uxorem fuamj 
id enim magis praevaluit. Itaque, fi filiae alicujus, qu# Titio nupta eft* 
injuriam feceris, non folum filiae nomine tecum injuriarum agi poteft, 
fed etiam patris quoque et mariti nomine. Contra autem, fi viro inju¬ 
ria fada fit, uxor injuriarum agere non poteft. Defendi enim uxores 
a viris, non viros ab uxoribus, sequum eft. Sed et focer nurus nomine, 
cujus vir in ejus poteftate eft, injuriarum agere poteft. 



De fervo. 


§ III. Servis autem lpfis quidem nulla injuria fieri intelligitur, fed 
domino per eos fieri videtur: non tamen iifdem modis, quibus etiam 
per liberos et uxores; led ita, cum quid atrocius commiffum fuerit, 
et quod aperte ad contumeliam domini refpicit; veluti li quis alienum 
fervum atrociter verberaverit j et in hunc cafum adio proponitur. At, 
fi quis fervo convitium fecerit, vel pugno eum percufierit, nulla in 
eum adio domino competit. 
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De fervo communt. 

§ IV. Si communi fervo injuria fadta fit, aequum eft, non pro ea 
parte, qua dominus quifque eft, aeftimationem injuriae fieri, fed ex do- 
minorum perfona, quia ipfis fit injuria. 

§ 4. If an injury is done to the common fiave of many mafters, the ejiimation of 
the injury received is not to be made according to their feveral proportions of property 
in the fiave, but according to the quality of each mafter j for it is to them , to whom 
the injury is done. 


De fervo fruEluario . 

§ V. Quod fi ufusfrudtus in fervo Titii eft, proprietas Maevii, magis 
Ma?vio injuria fieri intelligitur. 

§ 5. If Titius has the ufufrtift of a fiave , and Maevius the property , then 
any injury , which is done to that fiave , is underfiood to be done to Maevius the 

■proprietor. 



§ VI. Sed, fi libero homini, qui tibi bona fide fervit, injuria fadra fit, 
nulla tibi adio dabitur, fed fuo nomine is experiri poterit, nifi in con- 
tumeliam tuam pulfatus fit; tunc enim competit et tibi injuriarum 
adio. Idem ergo eft et in fervo alieno bona fide tibi ferviente, ut to- 
ties admittatur injuriarum adio, quoties in tuam contumeliam injuria 

ci fada eft. 



Poena injuriarum ex 1 . 12. tabb. et ex jure praetor!0. 

§ VII. Pcena autem injuriarum ex lege 12. tabularum propter mem- 
brum quidem ruptum taiio erat: propter os vero fradum nummariae 
pcenae erant conftitutae, quafi in magna veterum paupertate. Sed po- 
ftea prsetores permittebant ipfis, qui injuriam pafii funt, earn aeftimare, 
ut judex vel tanti reum condemned quanti injuriam paftiis aeftimave- 
rit, vel minoris, prout ei vifum fuerit. Sed parna quidem injuria;, quae 
ex lege 12. tabularum introduda eft, in defuetudinem abiit: quam 
autem practores introduxerunt, (quae etiam honoraria appellatur,) in ju- 
diciis frequentatur. Nam, fecundum gradum dignitatis vitaeque ho- 
jidktem, crefcit aut minuitur adlimatio injuria;. Qui gradus con- 

demnationis 



Lib. 


IV. 


T i t. IV. 


is in thefe word:. 




demnationis et in fervili perfona non immerito fervatur, ut aliud in 
fervo adore, aliud in medii adus homine, aliud in viliflimo vel com- 
pedito, jus aeftimationis conftituatur. 

§ 7. The punijhment of an injury , according to the 12 tables, was a return of the 
like injury , if any limb was broken \ but , if a blow only was given , or a fingle bone 
broken , then the punifhment was pecuniary , which was not without effect among the 
antients, who lived in great poverty. The prators afterwards permited the parties 
injured to fix their damages at a certain fum , which might ferve as a guide to the 
judge , but not preclude him from leffening the eftimate at his diferetion. The fpecies of 
pecuniary punifhment , which was introduced by the law of the 12 tables , fell by de¬ 
grees into defuetude , and that, which the praetors gave rife to , is now folely in ufe , and 
is termed honorary \ for the efiimation of an injury is either increafed or diminifhed ac¬ 
cording to the degree and quality of the perfon injured, and this diftinftion of degree 
is not improperly obferved even in regard to Jlaves ; fo that the fame injury may be va- 
rioujly eftimated, according to the Jlate and condition of him , who fuffered it ; at an 
higher rate , if he had a Red as Jleward or agent to his mafier , and at a lower ejlima- 
tion , if he was a /lave of an inferior fort. 

Poena autem injuriarum.] Aulus Gellius is of Sed poftea prastores.] The law of the 1 2 
opinion, that retaliation was never executed tables, as given by Gellius , i 
even among the antient Romans , unlefs the par- Si injuriam faxit a/teri miginti quinque arris pa n : 
ty offending confented ; for he afferts, that the Junto. To which he adds; quis enim tam inop;, 
offender was always at liberty to commute his quern ab injuria faciendee lubidine liginti quinque 
■punifhment on paying a certain fum of money ajjes det err cant ? itaque cum ad cam legem dj Lab a 
in proportion to his circumftances. nr id. Aul. in libris, quos ad duodecim tabu las confer ipff, sum 
Cell. lib. 20. cap. i. And it were to be withed, pro bare t; quidam , inquit, Lucius Veratius fi.it, 
for the honor of antient Rome , that this opinion egregie homo improbus atque immar.i nrecordia ; is prj 
was rightly founded ; for the law of retaliation, delectamento habebat os bo minis lileri manus Jure pal- 
altho’ it has the appearance of great equity, is ma a. er her are. E:,m fer-vus fequebatur crumena >: 
certainly full of ablurdity and injuftice upon va- plenam ajjium portitans: ct y quemeunque depal.n .; 
rious accounts. And, to obviate any objection, n.erat, numcran futirn ferundum duodecim tabuia; 
which may be made from the law of Mofes, the tiginti et quinque af'es jut el at. Prcptcrea, irqu.it , 
beft commentators upon the pentateuch have al- pra tores pftea banc abolefcere et relinqui cenfuerunt; 
ways looked upon fuch expreflions, as an eye for injuriifque crflimandis recuperatores fe daturcs e.iix- 
an eye, and a tooth for a tooth, to be only prover- erunt. Noft. att. lib. 20 . cap. I. 
bial. mid. Mr, LeClerc onE.xod. 2 l.v. 24. Dent. 

19. v. 21. 

De lecje Cornelia . 

o 

§ VIII. Sed et lex Cornelia de injuriis loquitur, et injuriarum adi- 
onem introduxit, qu;e competit ob earn rem, quod le puliatum quis, 
verberatumve, vel domum fuain vi introitam eli'e, d’eat. Domum 
•autem accipimus, five in propria domo quis habitet, live in conduda, 
live gratis, five holpitio receptus lit. 
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§ 8. The Jaw Cornelia [peaks alfo of injuries , and hath introduced an a 

hick lies , when a man alleges , that he hath been firuck or beaten , or 

1 • 


nother hath entered forcibly 
0 allege an houfe to be his cw\ 


t ha. t 

man is allowed in this call 


r 9 * 

IV 


his houfe \ and any 
hether it is in reality his , or whether he only h 


<c 


borrows it , or even lives in it as a gufi. 

Sed et lex Cornelia.] “ Tres funt caufir, ex “ domufvc ejus vi introita fit.jf'. 47. /. 10. /. 7. 
quibus etiam lex Cornelia actionem injuria- “ Nam etti actio \victoria ad omnes injurias 
rum dedit, quod quis pulfatus, verb-.uutuive, “ pertinebat tam quee mauu quam qua; verbis 

E “ hunt 


44 




“ fiunt, earn tamcn non nifi civiliter raftituere 

licebat: cum itaque prastoria ilia a&io civilis 
** impar cohibendae hominum pctulantiaj vide- 
“ retur, Cornelius Sulla di&ator novam tulk 


♦ 

“ lege in CemtUam M injurus, qua et criminal 
“ judicium conltitutum eft ob certas injuria*, 
“ ob quas alias etiam civilitcr agere licebat 
Fitm. h. 1 . Hein. fyn. 1 . 4. t. 4. 


De reftimat tone atrocis injuria . 

§ IX. Atrox injuria aeftimatur vel ex fadto, veluti ii quis ab alio vul- 
neratus fit, vel fuftibus caefus vel ex loco, veluti fi cui in theatro, vel 
in foro, vel in confpedtu praetoris, injuria fadta fit; vel ex perfona, ve¬ 
luti fi magiftratus injuriam pafius fuerit, vel fi fenatori ab humili perfo¬ 
na injuria fadta fit, aut parenti patronove fiat a liberis vel libertis. Ali- 
ter enim fenatoris et parentis patronique, aliter extranei et humilis 
perfonae injuria aeftimatur. Nonnunquam & locus vulneris atrocem in- 
juriam facit, veluti fi in oculo quis percufius fuerit. Parvi autem refert, 
utrum patri-familias, an filio-familias, talis injuria fadta fit: nam et haec 
atrox injuria aeftimabitur. 

* 

§ 9. An injury is efieemed atrocious , fometimes from the nature of the fall, as 

when a man is wounded by another, or beaten with a club - fometimes from the 

place, as when an injury is done in a public theater, in an open market, or in the pre- 

fence of the prater - and fometimes by reafen of the rank of the perfon , as when 

a magifirate, or a fenator, receives an injuty from one of mean condition ; or when a 
parent is injured by his child, or a patron by his freed-man ; for an injury , done to a 
fenator, or to a parent by his child, or to a patron by his freed-man, mufi be at toned 
for by an heavierpunifhment, than an injury done to a ftranger, or a perfon of low 
degree. Alfo the part, in which a wound is given , may conftitute an injury atrocious ; 
as if a man Jhould be wounded in his eye ; but it makes no manner of alteration, whe¬ 
ther fuch an injury is dene to the father of a family, or to the fon of a family j for the 
injury will neither be the more nor the lefs atrocious upon this account . 


De judicio chili et criminals 

§ X. In fumma feiendum eft, de omni injuria eum, qui pafius eft, 
pofie vel criminaliter agere, vel civiliter. Et, fi quidem civiliter agatur, 
aeftimatione fadta, fecundum quod didtum eft, poena reo imponitur j 
fin autem criminaliter, officio judicis extraordinaria poena reo irrogatur. 
Hoc videlicet obfervando, quod Zenoniana conftitutio introduxit, ut 
viri illuftres, quique fuper eos funt, et per procurators poffint adtionem 
injuriarum criminaliter vel perfequi vel fufcipere, fecundum ejus te- 
norem, qui ex ipfa manifeftius apparet. 

§ 10. In fine, it mufi be cbferved concerning every injury, that the party injured 
may fue the offending party either criminally or civilly. If the party injured fues 
civilly , the damage cccafioned by the injury mufi be eftimated, and the penalty injoined 
accordingly , as we have before noticed: but, if he fues criminally, it is the duty of the 
judge to infill an extraordinary punifhment upon the offender ; obferving the conftitu- 
tion of Zeno, which permits allperfons, who have a right to be called illuftrious, 
ard of corfeopicnce all , who enjoy a fupericr title, either to perfue or defend criminally 

any 



27 


Lib. IV. Tit. V. 

any aftion of injury by their proftors ; but the tenor of this law will more fully appear 
by a perufal of the ordinance itfelf. 

Zenoniana coniHtutio.] vid.Cod. 9. /. 35. /. 11. Cod. 1 2. /. 8. /. 2. ut dignitaium ordofervetur. 

tenentur injuriarum . 

§ XI. Non folum autem is injuriarum tenetur, qui fecit injuriam, 
id eft, qui percuflit; verum ille quoque tenetur, qui dolo fecit inj uriam, 
vel qui procuravit, ut cui mala pugno percuteretur. 

§11. An aftion of injury does not only lie againft him , who hath done an injury , 
by giving a blow , &c. but alfo againft him , who by his craft and perfuafion hath 
caufed the injury to be done. 

Quomodo tollitur hcec aElio . 

§ XII. Haec adtio diflimulatione aboletur j et ideo, fi quis injuriam de- 
reliquerit, hoc eft, ftatim pafliis ad animum fuum non revocaverit, 
poftea ex pcenitentia remiflam injuriam non poterit recolere. 

§12. All right to an aftion of injury may be loft by dijfmulation *, and there¬ 
fore , if a man takes no notice of an injury at the time , in which he receives it , he 
cannot afterwards , altho' he repents of his former behavior , commence a fait on 
account of that injury. 
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be may be fued by an allion of oyxzTx-male-feazance *, and muft fuffer fuel a penalty 
which feems equitable to the confcience of a fuperior judge. 

Litem fuam fecerit.] i. e. litem in feipfum convertit. 1 Tbec-pb . 

% 

De deje&is vel effujis , et pojitis aut fufpenfts . 

§ I. Item is, cujus ex ccenaculo, vel proprio ipfius, vel condudto 


quo gratis habitat, dejedtum effufumve aliquid eft 


ceret, quail ex maleficio obligatus intellig 


maleficio obligat 


tenetur, 


fervi 


liberi 


tellig 


quia plerumque ob 


Ideo autem non proprie 


ulpam 


Cui fimilis eft is, qui ea parte, qua vulg 
iter fieri lolet, id pofitum aut fufpenfum habet, quod poteft, li eecide- 
rit, alicui nocere : quo cafu poena decern aureorum conftituta eft. De 
eo vero, quod dejedtum effufumve eft, dupli, quantum damni datum 
jit, conftituta eft adtio. Ob hominem vero liberum occifum, quinqua- 
ginta aureorum poena conftituitur. Si vero vivat, nocitumque ei effe 
dicatur, quantum ob earn rem axjuum judici videtur, adtio datur 
dex enim computare debet mercedes medicis praeftitas, caeteraque im 
pendia, qua? in curatione fadta funt j praeterea operas, quibus caruit au 
cariturus eft, ob id quod inutilis eft fadtus. 

JVhnever occupies a chamber, from whence any thing hath been either thrown 



§ 


or fpilt, by "which damage is dene, he is liable to an aid ion of quah-male-feazance-, and 
it is not material, whether the chamber is the property of the occupier-, whether he paysrertt 
hr it-, or whether he inhabit sit gratis: and the reafon, why fuch occupier is not fuable for 

hi mak-fcazance, is, becaufc he is generally fued for the fault of another. Any man 

ahiion, who hath hung or placed atry thing in a public road. 


a l 

is , 


7 o ftbjctl to the fame 


fo as to indanger pajfengers by the fall of 
appointed -, but, when any thing hath been thro 
the double of what the damag 


which cafe, a penalty of ten aurei is 

fpilt, the atlion is always for 
If a freeman is killed by accident , the 


r 

a 


hi 


2:i 


o i 


of the hid: 


count, and at 


u 


but, if he only receives feme hurt, the quantum of the damag 

ho ought to take the fees of the phifician into th 


expends, attendent upon the 


and above the 


which 


pat tent hath toft in his illnej. 


may lofe by being unable to perfue his bufinefs 


De filiofam , feorfum habit ante a patre . 

§ II. Si filius-familias feorfum a patre habitaverit, et quid ex coena- 
culo ejus dejedtum effufumve fuerk, live quid pofitum fufpenfumve ha>- 
buerit, cujus cafus periculofus eft, Juliano placuit, in patrem nullam 
effe a diion cm, fed cum ipfo filio agendum effe. Quod et in filio-famU 
lias judice obfervandum eft, qui litem fuam fecerit. 

§2. lfthefon of a family lives feparatefrom his father, and any thing is either 
thrown, or fpilt, from his apartment, or r o hung, or placed, that the fall of it may 
do damage, it is the opinion of Julian, that no atlion will lie againft the father, and 
that the fen only can be fued. The fame rule of law is alfo to be obferved, in regard to 
th: fin of a family, who hath ailed as a judge , and given an unjuft determination. 


De 
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De damno aut furto> quod in navi , out caupona , aut ft abide y 

faElum eft . 

§ III. Item exercitor navis, aut cauponae, aut ftabuli, de damna 
ant furto, quod in navi, aut caupona, aut ftabulo, fadtum erit, quafi ex 
maleficio teneri videtur; fi modo ipfius nullum eft maleficium, fed 
alicujus eorum, quorum opera navem, aut cauponam, aut ftabulum, 
exercet. Cum enim neque ex maleficio, neque ex contradtu, fit adver- 
fus eum conftituta hie adtio, et aliquatenus culpac reus eft, quod opera 
malorum hominum uteretur, ideo quafi ex maleficio teneri videtur. In 
his autem cafibus in fadtum. adtio competit; quae haeredi quidem datur, 
adverfus haeredem autem non competit. 

§ 3. The majler of a flip, tavern , or inn , is liable to he fued for a qua fi-male- 
feazance , on account of every damage , or thefts dene or commited in any of theft places , 
f by himfelf or his fervants: for alt ho' no a Eli on, either of direft male-feazance , or of 
contract, can be brought againft the majler , yet , as he has , in feme me afire, been 
guilty of a fault in imploying difhoneft perfens as his fervants , he is therefore fubjefl to 
afuit for a qu&d-malc-feazance. But , in all thefe cafes , the attion given is an ac¬ 
tion upon the faff, which may be brought in favor of an heir , but not againft him. 

Item exercitor.] By the law of England an tho’ the gueft does not deliver his goods to the 
inn-keeper fhall be charged, if there is any de- innholder to keep, yet, if they are llolen, even 
fault in him or his fervants in keeping the goods by perfons unknown, the innholder is chargeable; 
of a gueft; for an innholder is bound by law to for, in this cafe, either the innholder, or his 
keep them fafe; and it is no excufe to fay, that fervants, are in fault for their neglett. 8 rsp* 
he delivered the gueft the key of the chamber- 32 . Calje's cafe. 
door, and that the gueft left it open. And al- 
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Tit. VI. 


Divifio prima . 

§ I. Omnium autcm a&ionum, quibus inter aliquos apud judices 
nrbitrofve de quacunque re qua?ritur, iumma divilio in duo genera de- 
ducitur: aut enim in rem lunt, aut in 


quifque 
leficio ; 


eo 


qui 


obligatus eft 


perfon 


namque agit unuf 


idu 


m 


quo calu proditac funt adiones in perfo 


quas intendit 


adveriarium ei dare aut facere oportere, et aliis quibufdam modis: 
aut cum eo agit, qui nullo jure ei obligatus eft, movet tamen alicui 

rem funt: 
Titius fuain efle affirmet, 
nam. li Titius fuam elfe 


lie aliqua re 


\ 


erftam : quo cafu proditse adiones in 
poralem poftideat quis 


rolidlbr autcm dominum cjus le elfe dicat 


intendat, in re 


eft 


§ i. sll! eft tens in general, vcle! her they are determinable before judges or arbitrors, 
r »• be primarily divided into two kinds, real and perfonal ; for the plaintiff rnujl j'tte 
, ,'y dependent, either beeaufe the defendant is obligated to him by contrail, or hath 
i:.'-: gtirty cf fitr.e nuile-fsazans: \ and, in this cafe, the adtion tnujl be perfonal, in 
•wash tls: plaintiff alleges, that his adverfary is bound to give, or to do fomething for 
his dribs: ■, or feme other matter, as the occafion requires: or otherwife, the plaintiff 
mud fue the defendant, on account cf feme corporeal thing, when there is no obliga¬ 
tion ; in which cafe the adlion mufi be real: as for example, if Sempronius pof- 
fcjjes land, which Titius affirms to be his property, the other defying it, Titius tnujl 
c r :ng a real adlion again]} Sempronius for the recovery. 

ludice?. arbitrolve.j “ Judicum nomine in- But the antient way of recovering the right 
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k.gic judices add:ctos actionibus llrifti juris : of pofl'efiion was by a writ of entry, and then 
»• uibitrorum, addictos judiciis bonx fidei. I’ian. the iffue, MfeifeJ , or not dlfeifed, was alwajs 
In rem funt, aut in perfonam] Actions, by the tried by a jury ; for, when the diffeifin was re- 
l/.'.v of are divided into real, perfonal, cent, our anceftors made no appeal to provi- 

Li.i n\\;d. Actions real, or relating to lands, dence, referring that remedy for thofe cafes on- 

d::t\r*:!. or pffd-y; J.rcitural, if they ly, in which the long pofleihon had rendered 
vindicate a right derived from an ancetlor ; and the right doubtful. Bac. abr. <iol. i. p. 27. 

But ic is here proper to obferve, “ that, in a 
‘ writ of right, neither the tenent, nor the 
‘ demandant, ihall fight for themfelves; but 
‘ muft find a champion to fight for them; be- 
‘ caufe, if either tenent, or demandant, lhould 
‘ be llain, r.o judgement could be given for 
‘ the lands or tenements in cjueftion : yet, in 
‘ an appeal for murder, the defendt nt lhall fight 

* for himfelf, and fo ihali the plaintiff; for, if 
‘ the dependent is fiain, the plaintiff hath the 

* effedl of his fuit; i. e. the death of the de- 
‘ fendent. Cc. Lilt. 295.” As to the order 


complain of the violation ot 
of which we were poiieued. But the 
law aht.iv; diftm^uiihed between a right of en- 

• w W 

f r.r.d a naked right, and therefore gave differ- 

meci.’: .a each Cafe 1 for, in order to reco- 


\ : 
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raked right, the law only allowed a 

in this action, the defen- 
a: h<s election, might either be tried bv a 

* c • 

. bur, when the re rib n dif- 
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it was prefumed, 
deiiin was freih and recent, and there- 

r 

the tr.al was hv twelve men. But, if the 


P * * ! a » t -» J \ * 


nr: come, til! the heir of the dif- and folemnity of a trial by battel, lee the year- 


le.w." v. a : 


h hi: rciieluon, and had paid bock:, 29 3. p. 12. 30 Edrx. 3. p. 20. 
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d, then the entry of 1 H. 6. p. 7. 
away, and his title be- jiuh.iala, p. 65. 


typed gif. campms. Origines 




dl.U 


hen the judges appealed 


But trial by combat, being thought by fome 
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:.a--.r acc.noni ; to that, it any to be unchridian, king Hex. the fecond refered 
v..:li m: can jc dy, defend the it to the choice of the perfon challenged [viz. 

bhged the fuppoltd wrong doer, or defendt-ut] whether 

he would Cvtbnd his title to the land in qudlion 

by 
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by battel, or put it upon trial by a jury of twelve 
good and lawfull men, which trial was then, 
and hath ever fmce been called the trial by great 
aflifc. vid.Glan. 1 . z. cap . 2. Orig.jud. 71. 
And combat continues to be even now a me¬ 
thod of trial in confequencc of a real attion, if 
the defending party is fo difpofed. But, pro¬ 
ceedings upon real actions being dilatory and 
expenlive, and, in many cafes, concluding the 
party upon one trial, a more commodious me¬ 
thod was contrived of difputinga title to lands ; 
which began in the reign of Hen. 7. by bring¬ 
ing a mixed a&ion, called an ejcdlment: and it 
is probable, that the lull real adtion, in which 
battel was waged, was in the 1 3th year of Eliz. 
in the cafe of Lovct and Kime againit Paramour, 
which is very fully reported by Dyer, p. 301. 
But trial by battel, on a criminal accufation, 
was halt adinited in the 6th year of king Charles 
the firft, between Donnold lord Key, appellant, 
and David Ram fey, defendent, in the painted 
chamber at H'ejlminjier, before Robert earl of 
hindfey, lord high conftable, and Thomas earl of 
Arundel, earl-marihal, with other lords; where, 
after the court had met feveral times, it was at 
lull determined, that the matter fhouhl be re¬ 
futed to the king’s will and pleafuro. fee Blount's 

d:.?. com hut. 

The oath of each of the combatants was, up¬ 
on thefe occalions, to the very great dii'gracc of 


our anceftors, in the following moll ridiculous 

terms, viz. Hoc audite 0 jujiiciarii, quod rpo nee 
cotnedi, nee bibi, nee aliquis per me are fro n., 
propter quod lex Dei deprind dcbcat et Itxdiub'di re¬ 
al tori . Bra ft. de corona lib. 3. cap. 21. “ Heir 


ii 


it 


ii 


this, O ye judges, that I have neither cat 
nor drank any thing, nor any oilier by 11.y 


procurement, or for me, by which the la-./ 
“ of God may be deprefled, or the law of the 
“ devil exalted.” 

A pcrfonal adlion is that, which one man 
hath againil another, by reafon of any contract 
for money or goods, or for offelife done by him, 
or fome other perfon, for whole fad he is by 
law anfwerable. 

And a mixed adlion is that, which lies indif¬ 
ferently againfl the thing detained, or againil 
the perfon of the detainer, and is fo called, be¬ 
cause it hath a mixed rd'pcd, both to the thing 
and the perfon; or, as others define it, it it a 
fuit given by law, to recover the thing demand¬ 
ed, and damages alfo for the wrong done ; as 
in an afliie of novel difleifin, which writ, ii' 
the difleifor makes a feofiment to another, ih .* 


diffeifec fliall be intituled to 


againft the 


difi- 


feil'or, and the feoffee, or other ter-tenent, to 
recover not only the land, but damages alfo. 


Adions of wafte, C :<ar? i.r.pedit, 
are ;.!fo mixed. Bac.ubr. 


itfr. 

Blount s c'uft. cfr. 


ejectment, 

1. /. atf. 


D c aclione confejfc 


3 


et 7ieo 

o 


§ II. fEque, ft 


agat quis, jus fibi die fundo forte, vel atdibus utendi 
fruendi, vel per fundum vicini eundi agendi, vel ex fundo vicini aquam 
ducendi, in rem adio eft. Eiufdem generis eft actio de jure 
rum urbanorumj veluti, ft quis agat, jus libi efte altius aides fua 
lendi. 



niim 


profpiciendive, vel projiciendi aliquid, vel immittendi tic 
in vicini aedes. Contra quoque de ufufrudu, et de fervitutibus pratdio- 
rum rufticorum, item praediorum urbanorum, invicem quoque prodita; 


funt adiones 


ft quis intendat 


non elfe adverlario utendi f: 


endi, eundi agendi, aquamve ducendi; item altius toliendi, profpi- 
ciendive, vel projiciendi, immittendive; iftas quoque adiones in 


rem funt, fed 


corpoi 


negative: quod genus adionis in controveriiis rerum 


proditum non eft 


nam 


his 


qui pollidet 


non 


eft 


is agit, qui non pollidet 
dio prodita, per quam neget rem ac 


toris efte. Sane non uno cafu, qui pollidet, nihilhominus isadoris pa 
obtinet; ficut in latioribus digeftorum libris opportunius apparebit. 

§ 2. Alfo, if any man brings an action, alleging, that be has a right to tl. 
■ufi cf a field, or hoifc, or a right of driving bis eat sis, or if draining os. 
the laud of bis neighbour, ft eh action is denominated real. And an action r- 

1 » f r- 1 - « n . 7 " 7 • * "T."** 



the rights oj 


houdes or city efiates. 


we 


feme Hud-, as -a.hen a man commence. 


s 


a hat 


muds arc caa.e.i 
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Sane non uno cafu.] Others read, fane uno thing can ever become plaintiff, by commen- 
infu , but the infertion of non feems molt con- cing a fuit; but that he may perform the part 
formable to the words of JuJiinian , in the lat- of a plaintiff, partes atloris ; which is only fay- 
ter part of this fe&ion ; for the emperor does ing, that he may be obliged to take the proof 
not fay, that the pohe/lor of a corporeal upon himfelf, which often happens. Vim;. 


De a&ionibus prcctoriis realibus . 


§ III. Sed iflse quidem adiones, quarum mentionem habuimus, et 
fi quas funt fimiles, ex legitimis ct civilibus caufis defeendunt. Alias 
antem funt, quas praetor ex fua jurifdidione comparatas habet tam in 
fern, quam in perionam : quas et ipfas necellarium ed exemplis oden- 
dere: lit ecce, plcrumque ita permittit praetor in rem agere, ut vel actor 
dicat fe quad ufucepilfe, quod non ufuceperit, vel ex diverfo polfelfor 
dicat, adverfarium fuum non ufucepilfe, quod ufuceperit. 




§ IV. Namque, li cui ex juda caufa res aliqua tradita fuerit, (veluti 
jex caufa emptionis, aut donationis, autdotis, aut legatorum,) et nec- 
dum ejus rei dominus effedus ed, fi is ejus rei polfeliionem cafu ami- 
Xelit, nullam habet in rem diredam adionem ad earn perlequendam: 
quippe ita proditas funt jure civili adiones, ut quis dominium fuum 
\indicct. Sed, quia fane durum erat, eo cafudelicere adionem, inventa 
cd a prsetore adio, in qua dicit is, qui polfeliionem amilit, earn rem fc 
uuicepilfe, quam ufu non cepit, et ita vindicat fuam ede: quas adio 
Publiciana appellatur, quoniam primum a Publicio protore in edict o 
propofita ed. 

§ 3. If any particular thing, belonging to one man, ft jo it Id be delivered in trull to 
nice her, that it rnf ht be depofited with him upon forme juft account, as by reajon of 
a pur i ha fc, a gift, a marriage, or a bequeft, and it Jhouldfo happen, that fitch trvfu 2 
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Jhould lofe the pojfejjion , before he hath gained a property in the thing poffeffed, he 
could have no direct aEiion for the recovery of it •> inafmuch as real actions are given 
by the law for the re-vindication of thofe things only, in which a man hath a vejled 
property or dominion. But , it being hard, that an action ftjould be wanting in fuch a 
cafe, the proctor hath fupplicd one, in which the perfon, who hath loft his pojfefiion, 
is allowed to aver, that he hath a prefcriptive right to the thing in queftion, altbo * he 
hath not obtained it ; and he may thus recover the pojfejfcn. This a Elion is called 
a&io Publiciana, becaufe it was firft inftituted by the edi'ct of Pubiicius theprator. 


De refcijforia. 

§ V. Rurfus ex diverfo, ii quis, cum reipubliccc caula abeflet, vel in 
hoftium poteftate efTet, rem ejus, qui in civitate eftet, uluceperit, per- 
mittitur domino, ft pofleftor reipublicae caula abefte defierit, tunc intra an¬ 
num refcilTa uliicapione earn rem petere, id eft, ita petere, ut dicat, pof- 
feftorem ufu non cepifle, et ob id fuam rem efte. Quod genus a&ionis 
quibufdam et aliis ftmili squitate motus pnetor accommodat; licut ex la- 
tiore digeftorum feu pandetftarum volumine intelligere licet. 


§ 5. On the contrary, if any man, while ft he is abroad in the fervice of his coun¬ 
try, or a prifiner in the hands of the enemy, foouldgain a prefcriptive title to a thing, 
which belongs to another, who was not abroad, then the firmer proprietor is permited 
at any time, within a year after the return of the pcffefjor, to bring an a biion againft 
him, the prefcriptive title being refcinded, ami the proprietor being allowed to allege, 
that the pcfjeffcr hath not effectually preferred, and that therefore the thing in liti¬ 
gation is his own. The fame motive of equity hath a/fo induced the prat or to allow 
the ufe of this fpecies of all ion to certain other per fins, as we may learn more at large 
from the digefts. 


Quibufdam et aliis.] That is, to perfons (for 
example) who had been abfent upon a juft ac¬ 
count ; for every man, who had been necefta- 
rily abroad, was alio allowed to take the bene¬ 
fit of this a&ion to recover his right of poft'ef- 
fion againft thofe, who had refided at home. 
Cod. ?. /. c 1. /■ 18. Vinn. 

And to this we have fomething fimilar in the 
law of F a gland ; for, if any perfon is difpoflefted 
of h is eftate, whileft he is in durance, and, if 
the lands even defeend to the heir of the dif- 
feifor, thedifleilee has liberty, by his own pro¬ 
per aft, to re-enter; and, il judgment is given 
againft him, he may reverie it afterwards by a 


wiit of error, becaufe his ablence was not con¬ 
tumacious. And there is the fame law for thofe, 
v ho are in the king's fervice, or are beyond 
the Teas on any bufmefs, which concerns the 
commonwealth; and fome affirm, that, if a 
man is abroad upon his own bufmefs, and is 
dilfeized, he may, at his return, re-enter upon 
the heir of the diiibifor, even without bringing 
an alkie. Co. Lift. 436. 439- 440. continual 
da a;e. Any invafion cf the right of perfons 
in prifon, or beyond lea, is alio guarded againft 
by various a<5ls of parliament. 3 H. 4. c. 14. 

4 //. 7 . C. ZJf ct .. 
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to bring an aElion for the thing, if they have previcujly obtained the fentetice of the 
proper magijirate , for putting themfelves into pof'efjionthat is, they are allowed to 
plead , that the thing was not delivered , and of courfe, that it continues to be a part 
of their debtor's goods . 

Si quis in fraudem ] In England, the effedt defraud creditors, and inflids a penalty upon all, 
of the adion Pauliana, is fully anfwered by who are parties to fuch fraudulent alienations, 
the 13th of Eliz. cap. 5 . which renders void Conxel. b t. 
every alienation of lands or goods, made to 


De Servian a et quafi- Servian a , feu hypothecaria. 

§ VII. Item Serviana, et quafi Serviana, (quae etiam hypothecaria vo- 
catur,) ex ipfius praetoris jurifdidione fubftantiam capiunt. Serviana 
autem experitur quis de rebus coloni, quae pignoris jure pro mercedi- 
bus fundi ei tenentur. Quail Serviana autem eft, qua creditores pig- 
nora hypothecate perfequuntur. Inter pignus autem & hypothecam, 
(quantum ad adionem hypothecariam attinet,) nihil intereft: nam de 
qua re inter creditorem et debitorem convenerit, ut lit pro debito obli- 
gata, utraque hac appellatione continetur: fed in aliis differentia eft. 
Nam pignoris appellatione earn proprie rem contineri dicimus, qua 
fimul etiam traditur creditori, maxime fi mobilis lit j at earn, qua fine 
traditione nuda conventione tenetur, proprie hypothecs appellatione con¬ 
tineri dicimus. 


§ 7. Alfo the a Elion Serviana, and the aElion quafi-Serviana, (which is adfo called 
hypothecary,) both take their rife from the prater's jur if diction. By the action Ser¬ 
viana, a put may be commenced for the flock and cattle of a farmer , which are obli¬ 
gated as a pledge for the rent of the ground, which he farms of his landlord. 1 he 
action quafi-Serviana/j that, by which a creditor fue for a thing pledged or he¬ 
ro tle.ca.ted to him •, and, in regard to this aElion, there is no difference between a 


’ 1 '. 




u: e a: a an fy get leone \ tho ’ in other ref pedis they differ •, for, by the term pledge. 


^ ^ ^ + S ys * 

is meant that, which hath a Etna by been delivered to a creditor, ejpecially if the thing 
was a rruvca.llc-, and, by tie word hyprtheque, we comprehend what is obligated to 
a creed tor by a node agreement only, without a delivery. ■ 


Item Servian?..’ The law of England feems to 
50 farther in this th: n the Reman law ; for a lef- 
ior in England may, of proper right, diflrain 
the effects and cattle, which are brought upon 
his fee, and detain them, till his rent ; s lati. fied ; 
ferthey' are regarded as a gage or pledge: and 
even the cattle of a flranger, c ft aping into his 


neighbour’s grounds, and being there tenant 
and couebant, may be diffreined bv the lelfor; 
for it fliall be imputed to the owner’s folly, that 
he did not provide again!! this mifehief, bv 
proper bounds and fences. Rro t:. 5-7. c, 
Paeon s Abr. 108. 1 c 9. <vol. 2. drllrefs. 



§ VIII. In perfonam quoque adiones cx fua jurifdidione propolitas 
habet prator, veluti de pecunia conftltuta: cui fimilis videbatur recep- 
titia. Scd ex noftra ccnftitutionc, (cum, ct fi quid plenius habebat, hoc 
in adionem pecunia- conftituta transfufum eft,) et ea quafi lupervacua 
juffa eft cum fua audoritate a noftris legibus, recedere. Item prater 
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propofuit adtionem de peculio fervorum, filiorumque familkrum; et 
earn, ex qua quaeritur, an adtor juraverit j et alias complures. 

§ 8. Per final aElions have alfi been introduced by the prxtors, in confidence of 
their authority ; fuch is the aElion de pecunia conflituta ; which much refimbks 
that called receptitia ♦, which we have now taken away by our conftituiion, as unne- 
ceffary\ and whatever advantageous matter it contained , we have added it to the 
action de pecunia conflituta. The praetors have likrwife introduced the aElion con¬ 
cerning the peculium of jlaves, and the fins of families and alfi the aElions, in 
which the only queftion is, whether the plaintiff hath made oath of his debt ; they 
have likcwife introduced many others. 

Receptitia.] “ Haec a&io tantum ad trape- “ fe depofuiflet, hoc conventionis genus recep- 
“ zitas five menfarios aut argentarios pertine- “ turn dicebatur, et attio, quze ex ea re compe- 
“ bat, apud quos, uttum moris erat, pecuniae et “ tebat, receptitia , five pecuniae recepta:.” Finn. 
“ rescivium Romanorum deponebantur. Itaque, 

“ fi menfarius citra ftipulationem recepiflet, Ex nofira con&itutione.] C. 4. /. 18. /. 2, 
u ic certo die foluturum, quod hie vel ille apud de conjiituta pecunia. 

De co7ijlituta pecunia, 

§ IX. De conflituta autem pecunia cum omnibus agitur, quicunque 
vel pro fe, vel pro alio, foluturos fe conflituerint, nulla fcilicet ftipula- 
tione interpobta. Nam alioqui, fi flipulanti promiferint, jure civili te~ 
nentur. 

§ 9. A fuit may be commenced by the action de pecunia conflituta, againft any 
per fin, who hath ingaged to pay money, either for himfelf or another, without ftipu- 
lation i but, when there is a ftipulation, the praetorian a Elion is not wanted ; for the 
performance of the promifi may be inforced by the civil law. 

De peculio, 

§ X. Adliones autem de peculio ideo adverfus patrem dominumve 
eomparavit praetor, quia licet ex contradlu filiorum fervorumve ipfo jure 
non teneantur, aequum tamen eft, peculio tenus, (quod veluti patrimo- 
nium eft filiorum filiarumque, item fervorum,) condemnari eos. 

§ 10. ‘The praetor hath alfi given aElions de peculio againft fathers and niafters, 
inafmuch as they are not legally bound by the centra Els of their children and Jlaves : 
it is therefore but equity, that parents and mafters Jhould be condemned to pay to the 
extent of a peculium, which is, as it were, the patrimony, and feparate eftate of a 
fin , a daughter , or a Jlave. 


De aSlione in faElum ex jurejurando, 

§ XI. Item, fi quis poftulante adverfario juraverit, deberi ftbi pecu- 
niam, quam peteret, neque ei folvatur, juftiflime accommodat ei talem 
adtionem, per quam non illud quaeritur, an ei pecunia debeatur, fed 
an juraverit. 

§ 11. Alfi if any man, at the prayer cr rep-: ft of the adverft party, makes oath, 
that the debt, which he fues for, is unpaid and due to him, he thu■■ becomes intituled 


1 


at 
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to an action upon the faEl ; in which no inquiry is made, whether the debt is due, hut 
whether the oath hath been taken. 


De aSiionibus poenalibus . 

§ XII. Poenales quoque a&iones praetor pene multas ex fua jurifdic- 
tione introduxit: veluti adverfus eum, qui quid ex albo ejus corrupifiet: 
et in eum, qui patronum vel parentem in jus vocaffet, cum id non im- 
petraflet: item adverfus eum, qui vi exemerit eum, qui in jus voca- 
retur, cujufve dolo alius exemerit: et alias innumerabiles. 

§ 12. The praters have alfo introduced a great number of penal a Elions, by vir¬ 
tue of their authority. But, to mention fome only out of many, they have provided 
for inftance an a Eli on againft him, who hath wilfully damaged or erafed an ediEl ; 
againft an emancipated fon, or a freed-man, who hath commenced a fuit againft his 
parent or patron, without a previous permiffwn from the proper magiftrate ; and alfo 
againft any perfon, who by force or fraud hath hindered another from appearing to 
the prccefs of a court of juftice. But thefe are only fome mftances out of a great 
number, which might be produced. 


De pr cejudicialibus aSiionibus . 

§ XIII. Prejudicial s a&iones in rem efle videntur: quales funt, per 
quas queritur, an aliquis liber, an libertus fit, vel fervus, vel de partu 
agnofeendo. Ex quibus fere una ilia legitimam caufam habet, per 
quam quaeritur, an aliquis liber fit ? caeterae ex ipfius praetoris jurifdic- 
tione fubftantiam capiunt. 


§ 13. Prejudicial aElions are alfo real *, fuch are thefe, by which it is in¬ 
quired, whether a man is born free, or made free ; whether he is a Jlave, or a 
baftard ? but cf thefe aElions, that only proceeds from the civil law, by which it is 
inquired, whether a man is free born E the reft all take their rife from the jmeetor's 

jurifdiEiion. 


Prrcjuuiciales attiones.] Bratton gives the 
following account of prejudicial aftions. Pra- 

judic. tales funt, qua? criuntur ex incidentibus qua-fti- 
c.'libus vel emergentibus, in quibus qu&ritur, utrum 
aliquis ftt ingenuus vel libcrtinus, liber velfervus, 
f.lius an non, et, Jiflius, utrum legitimus vel bajiar- 
dus, et hujufmodi ; et dicuntur pra-judiciales afiiones, 
quia prius judicantur, quam actio principalis. 

ring/. “ Thofe a&ions are called prejudicial, 
which arife from incident queftions, in which 


“ it is inquired, whether a man is born free, or 
“ not ? and, if not born free,whether he is a freed- 
“ man, or a flave ? Alfo, whether a man is the 
“ fon of another, or not ? and, if he is the fon, 
“ whether he is the legitimate fon, or a baf- 
“ tard ? ” 

“ All thefe, and the like aflions, or iiuies, arc 
( - c termed prejudicial, becaufe they mud be ad- 
“ judged and .determined before the principal 
“ attion.” Brae. lib. 3. cap. 4. n. 5. 


An res fua condici pofft. 

§ XIV. Sic itaque diferetis a&ionibus, certum eft, non pofie a&o^ 
rem fuam rem ita ab aliquo peter t, ft paret, eum dare cportcre. Nec 
enim, quod a&oris eft, id ei dari oportet: fcilicet, quia dari cuiquam id 
intdligitur, quod ita datur, ut ejus fiat: nec res, qua? jam a&oris eft, 
jnagis ejus fieri poteft. Plane odio furum, quo magis pluribus a&io- 

nibus 
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nibus teneantur, efFedtum eft, ut, extra poenam dupli aut quadrupli, rei 
recipiendae nomine, fures etiam hac adtione teneantur, ft apparent , eos 
dare oportere: quamvis lit adverfus eos etiam haec in rem adtio, per quam 
rem fuam quis efie petit. 

§ 14. A Elions being thus divided into real and perfonal, it is certain, that a man 
cannot fue for his own property by a condition, or a perfonal aElion in the following form, 
viz . if it appears, that the defendent ought to give it me: for the aEl of 
giving implies the confering of property, and therefore that, which is the property of 
the plaintiff, can never be underjlood to be given to him, or to become more his own, 
than it already is. But, notwithjlanding this, in order to fhew a detejiation for 
thieves and robbers, and to increafe the number of a 51 ions, which may be brought a- 
gainft them, it hath been determined, that, bejides the double and quadruple penalty, 
to which they are liable, they may be perfued by a condiElion for the thing taken, in the 
very form before recited, if it appears that they ought to give it. And this is 
allowed, altho* the party injured may alfo bring a real aElion againfi them, by which 
he may demand the thing taken, as his own. 

De nominibus aSiionum . 

15. Appellamus autem in rem 

in perfonam vero adtiones, quibus dare aut facere oportere intenditur, 
condidtiones. Condicere enim eft denuntiare, prifca lingua. Nunc 
vero abufive dicimus, condidtionem adtionem in perfonam efte, qua 
adtor intendit dari ftbi oportere. Nulla enim hoc tempore eo nomine 

denuntiatio fit. 

§ 15 . Real aElions are called vindications ; and perfonal aElions, in which it is 
intended, that fomething ought to be done or given, are called conditions: for the 
word condicere was in our old language of the fame import with denuntiare to de¬ 
nounce ; but the term condiElion is now improperly ufed to denote a perfonal aElion, by 
which the plaintiff contends, that fome thing ought to be given to him ; for denuncia¬ 
tions are not in ufe. 

Condicere enim eft.] " Condicere prifca lin- “ per abufionem condiftio dicitur adtio, quam 
gua fignificat denunciare ; nam, qui olim cum “ adtor intentans dicit ; Jt pciret hunc dare epor- 
i( aliquo litem habebat, denuntiabat ei, ut illo “ tere. Nulla enim hoc tempore adveriario fit 
“ die adjudicium accipiendttm adejfet. Hodie vero “ denuntiatio. Theopb. h. t. 

Divijio fecund a, 

§ XVI. Sequens ilia divifio eft, quod qua?dam adtiones rei perfe- 
quendae gratia comparatas funt, quasdam poens perfequenda?, quaedam 
iniftae funt. 

§ 16 . AElions are alfo farther divided into thofe, which are given, for the fake of 
obtaining the very thing in difpute into thofe, which are given, for the penalty only ; 
and laflly into mixed aElions, which are given for the recovery both of the thing and 
the penalty . 



quidem adtiones vindicationes: 


De 
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De aElionibus rei perfecutoriis . 

§ XVII. Rei perfequendae caufa comparatae funt omnes in rem ac- 
tiones. Earum vero adionum, quas in perfonam funt, eae quidem, 
qua? ex contradu nafcuntur, fere omnes rei perfequendae caufa com¬ 
paratae videntur: veluti quibus mutuam pecuniam, vel in ftipulatum 
dedudam, petit ador: item commodati, depofiti, mandati, pro focio, 
ex empto, vendito, locato, condudo. Plane, fi depofiti agatur eo no¬ 
mine, quod tumultus, incendii, ruinae, naufragii caufa depofitum fit, 
in duplum adionem praetor reddit, fi modo cum ipfo, apud quern de¬ 
pofitum fit, aut cum haerede ejus, de dolo ipfius agitur: quo cafu mifla 
eft adio. 

§ 17. All real aft ions are given for the recovery of the thing in litigation \ and al- 
m oft all the perfcnal a ft ions, which arife from a contra ft, are alfo given for the reco¬ 
very of the thing it felf\ as the aftion for a mutuum, a com mod a turn, or on ac¬ 
count of a ftipulation ; alfo the aftion on account of a depofit, a mandate, partener- 
fhip, buying and felling, letting and hiring. But, when a fuit is commenced for a 
thing depofited by reafon of a riot, a fire, or any other calamity, the praetor always 
gives an aftion for a double penalty, bejides the thing depofited, if the fuit is brought 
againft t he depofit ary himfelf, or againft his heir , for fraud > in which cafe the aftion 
is mixed. 


De aSiionibus pcence perfecutoriis . 

§ XVIII. Ex maleficiis vero proditae adiones, aliaetantum poenae perfe¬ 
quendae caufa comparatae funt: aliae tarn poenae, quam rei perfequendae $ 
et ob id miftae funt. Poenam tantum perfequitur quis adione furti: 
five enim manifefti agatur, quadrupli, five non manifefti, dupli, de 
fola poena agitur : nam ipfam rem propria adione perfequitur quis, id 
eft, fuum elfe petens, five fur ipfe earn rem pofTideat, five alius quili- 
bet. Eo amplius adverfus furem etiam condidio eft rei. 



De mixtis , hoc efl^ rei et poenae perfecutoriis . 

§ XIX. Vi autem bonorum raptorum adio mifta eft, quia in qua- 
druplo rei periecutio continetur: poena autem tripli eft. Sed et legis 
Aquiiiae adio de damno injuria dato mifta eft: non folum fi adverfus 

in ft- 
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mficiantem in duplum agatur, fed interdum etfi in fimplum quifque 
agat; veiuti ft quis hominem claudum aut lufcum occiderit, qui in eo 
anno integer et magni pretii fuerit: tanti eniin damnatur, quanti is ho¬ 
mo eo in anno piurimi fuerit, fecundum jam traditam diviftonem. Item 
mifta eft adlio contra eos, qui relitSta lacroiandtis Ecclefiis, vel aliis ve- 
nerabilibus locis, legati vel fidei-commifti nomine, dare diftulerint, uf- 


que adeo ut etiam in judicium vocarentur. 


Tunc enim et ipfam rem 


vel pecuniam, qua? relid:a eft, dare compelluntur, et aliud tantuin pro 
pcena: et ideo in duplum ejus fit condemnatio. 

§ 19. An allion for goods taken by force is a mixed a Eli on \ becaufe the value of 
whatever is tab.:'-. is included under the quadruple value to be recovered by the all ion ; 
and thus the penalty is but triple. ‘The aflion, introduced by the law Aquilia, on 
account tf damage inj rioujly done, is alf) a mixed action *, not only when it is given 
for double value a gam ft a man denying the fati, but fome times, when the a bit on is 
only for fugle value *, as when a man hath killed a fave, who at the time cf his death 
was lame, or wanted an eye, but had within the year, previous to his deceafe, been 
free from any defeft, and of great price for in this cafe the defendent is obliged 
to pay as much as the jlave was worth at any time within the year preceding his death, 
according to what has already Icon obferved. B 4. /. 3. A mixed aft ion may alfo 


be brought againjt thefe, who have delayed to deliver a legacy, or gift intrufl, given 
for the benefit of a church, or any other hoi * p’ ( ice, till they have been called be¬ 
fore a magijh ate for that purp [', and then they are compelled to deliver up the thing, 
or to pry the money bequeathed, and a'fo the value of as much more, by way of pe¬ 
nalty, and thus they are ecnucmmd to pay the double cf what was due. 


D 


e 


id 


c't 

Ljty 


turn in /Yv.y, quam in perj\ 


§ XX. Quadam adtiones mixtam 


obt 


rem, quam in perfonam : qua!is eft farnd.r e/cifcunda adio, quae 
petit coharedibus de d v’denda haredXite: item commitni divid 


dividundo 


qua: 


item fi 


quo; aliquld commune til, ut id 


actio, qua inter 


gros habent. In qu'bus 


tribus iudi 


d 


ui confines 
rem aiicui 


toribus ex boiio et a?qu0 rufuJXare; et, ii unius pars r 


videb 


§ 


efj\ tl, as a ell real as pet [oral 


jftl 


cj a rntxeci r.at r , by being, in 
l famiire ereifeundan which 


may be b> ought by coheirs for the partition of the'- r Inheritance : /> h adfo 


tit communi dividundo, given ter 


J.ni of ary parti 


' r thing or things, 

v > ' + 


of an inherit cine, are in <.w:ick: red Ikew.fe tie allien finietn 
hich t .k u Place amonv tl- ,v, wire rentes are cratirecus. An.L 


in thefe three aria ns, it is wholly in the r, ,,-r cf thi 
thing u dilpule, to cither cf the partita lit Ignat, m, 

mdfjity to /tq-dr.s, to rccompenfe his rdvemary, by p 
itmeihla jor an. qualify m the acf;<d\..i:iu. 
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inach lion. uie > h’ \ :b r;\i/.ire, or t,'0 la i 




/ 


’ ; 

» • 

o 


hi in 


a jinn ccritiiH, :u 


Cic . V aat /. 1 . Han. Syntax; 

1 hee . 1 '.. uiio U'vd in Fa garni. 


divide j w hich L do; ivwd from an hedge, » h.ch .ne»s er all the purpoicj uf the three hCt.ons 

luenuoaed 



4 ° 



mentioned in the text, •viz. the writs de partiticne 

facitnda — de rationalv us d>vif.s —de perambula- 
tione fauenda — de curia ciaudtnda — dc reparation 
jaucnda. 


For a particular account of thefe writs, the 
reader i;> refered to Fitzherbert's iw.tura brevium 
in ^to. p. 142. 3CO. 309. 297. 295. 


Divijto tertia . 

§ XXL Omnes autem a&iones vel in fimplum concepts Hint, vel in 
duplum, vel in triplum, vel in quadruplum: ulterius autem nulla actio 
extenditur. 


§ 21 All atlions are for the fingle, double, triple, or quadruple value of the thing 
in 'litigation for no atficn extends farther. 


Ulterius autem.] On fome a&ions, nothing 
more is given by the law of England, than the 
bare damages fuitained ; as in actions of tref- 
pafs; —but double and triple damages are 


given in many cafes; and even ten-fold da¬ 
mages are recoverable againft a juror, who re¬ 
ceives a bribe lor bringing a verdict. 38 Edw 3. 


cap . 1 1 


Co'ixcl. b. L 


De aElionibus in fimplum. 

§ XXII. In fimplum agitur, veluti ex ftipulatione, ex mutui datione, 
ex empto, vendito, locato, condudto, mandate, et denique ex aliis quam 

plurimis caufis. 

§ 22. The fingle value is Jued for, when an a 51 ion is given upon a fiipulaticn . a 
loan, a mandate, the contratl of buying and felling, letting and hiring ; and alfo 
upon other very numerous accounts. 


In duplum. 

§ XXIII. In duplum agimus, veluti furti nec manifefti, damni in¬ 
juria: ex lege Aquilia, depoliti ex quibufdam caufis: item fervi corrupt:, 
qua; competit in cum, cujus horSatu confiliove fervus alienus fugcrit, 


aut contumax adverfus dominum fadtus eft, aut luxuriofe vivere cayerit, 
aut denique quolibet modo deterior fadtus fit: in qua adtione earum 
etiam rerum, quas fugiendo fervus abftulerit, reftimatio deducitur: item 
ex legato, quod venerabilibus locis relidtum eft, fccundum ea, qua; fu- 


pra diximus. 

§ 23. The double value is fued for , in an aftion of theft not manifeft, of injury, 
by virtue of the law Aquilia, and feme times in an a 51 ion of depof.te. The double 
value is hkcv.fi find for , in an action brought, or. account of a firve corrupted, 
againft him, by whoje advice fitch a fiave hath fed from his mafter, grown dfiolc- 
dicnt, luxurious, or become in any manner the zvorfe ; and, in this all ion, 
efli mutton is to be made of whatever things the fiave hath jlolen from bis be- 

fere his flight. An all ion for the detention of a legacy, left to an holy place, is alfo 
given for double the value , as we have before remarked. 


an 


§XXIV 


1 


In triplum. 

i vero agimus, cum quidam majorem vera a ft 


tione quantitatem in libello 

tores, id eft, 


inferunt, ut ex hac caula viu- 


exccutores litium, ami 


flim mam fpo 


nomine 
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nomine exigerent: tunc enim id, quod propter eorum caufam damnum 
paffus fuerit reus, in triplum ab adtore confequetur; ut in hoc triplo 
etiam limplum, in quo damnum paffus eff, connumeretur. Quod 
noftra conftitutio introduxit, quae in noffro codice fidget, ex qua pro- 
cul dubio certum eft, ex lege condidtitiam emanare. 

§24 .A fait may be brought for triple value, when any per fan infarts a greater 
fum, than is due to him, in the libel of convention, to the intent, that the officers of 
any court may ex aft a larger fee, or fportule, from the defendent: in which cafe the 
defendent may obtain the triple value of the extraordinary fee from the plaintiff, in¬ 
cluding the fee in the triple value. The fees of officers are regulated by our conftitu- 
tion , and it is not to be doubted, but that the aftion, called condi&io ex lege, may 
be given by virtue of that ordinance. 

Noftra conftitutio.] not extant. r vid.Theoph. inhunc locum. 



§ XXV. Quadruple autem agitur; veluti furti manifefti; item de 
eo, quod metus caufa fadhim fit ; deque ea pecunia, quae in hoc data 
fit, ut is, cui datur, calumniae caufa negotium alicui faceret, vel non 
faceret. Item ex lege condidtitia, noftra ex conftitutione, oritur, in qua- 
druplum condemnationem imponens iis executoribus litium, qui contra 
noftrae conftitutionis normam a reis quicquam exegerint. 

§25. A fait may be commenced for quadruple or fourfold value, by an aftion for 
theft manifeft, by an aftion for putting a man in fear, and by an aftion on account of 
money, given to bring on a litigious fait againft fame third per fan, or on account of money 
given to defifl from it. A condiftion ex lege, for the quadruple value, arifes alfa 
from our conjlitution againft all officers of courts of juftice, who demand any thing 
from the party defendent , contrary to the regulations of the faid conjlitution. 


Subdivijio aSiionum in duplum . 

§ XXVI. Sed furti quidem nec manifefti adlio et fervi corrupt! a 
caeteris, de quibus fimul locuti fumus, eo differunt, quod hae adtiones 
omnimodo dupli funt: at iftae, (id eft, damni injuriae ex lege Aquilia 
et interdum depofiti,) inficiatione duplicantur : in conlitentem autem in 
fimplum dantur. Sed ilia, quae de iis competit, quae relidia venerabi- 
libus locis funt, non folum inficiatione duplicatur, fed etiamfi diftule- 
rit relicti folutionem, ufque quo juffu magiftratuum conveniatur. 
In confitentem vero, antequam juffu magiftratuum conveniatur, lblven- 

tem, ftmpli redditur. 
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by an attion for a legacy to pious ufes, due to any holy place or fociety, the penalty is 
not only doubled by the denial of the defendent, but alfo by any delay of payment, 
which may be adjudged to have given a jujl caufe for citing the defendent before a ma- 
giftrate: but, if the legacy is confeffcd and paid, before any citation ijfues at the com¬ 
mand of the judge, the party complainant mujl reft fatisfied with the Jingle value. 

Subdivifeo aSHonutn in quadruplum . 

§ XXVII. Item adlio de eo, quod metus caufa fadtum fit, a caeteris, 
de quibus fimul locuti fumus, eo diftert, quod ejus natura tacite conti- 
netur, ut, qui judicis jufiii ipfam rem adtori reftituat, abfolvatur: quod 
in cseteris cafibus non eft ita, fed omnimodo quifque in quadruplum 
condemnatur : quod eft et in furti manifefti adtione. 

§ 27. An attion for putting a man in fear differs alfo from other attions in 
quadruplum, becaufe it is tacitly implied in the nature of this attion, that the party, 
who hath obeyed the command of the judge or magiftrate, in reftoring the things 
taken, may be difmiffed 3 for, in all other attions for the fourfold value, every man 
muft be condemned to pay the full penalty, as in the attion of theft manifeft. 

Abfolvatur.] The commentators give no fatisfa&ion, in regard to the reafon of this pra&ice. 

Divijio quart a de aEHonibus bonae fidei. * 

§ XXVIII. Adtionum autem quaedam bonae fidei funt, quaedam. 
ftridti juris. Bonae fidei funt hae: ex empto, vendito 3 locato, con- 
dudto; negotiorum geftorum 3 mandat^ depofiti3 pro fock>3 tutelaej 
commodati 3 pignoratitia 3 familiae erifcundae 3 communi dividundo; 
pradcriptis verbis, quae de aeftimato proponitur 3 et ea, quae ex permu- 
tatione competit 3 et haereditatis petitio. Quamvis enim ufque adhuc 
incertum erat, inter bonae fidei judicia connumeranda haereditatis petitio 
diet, an non: noftra tamen conftitutio aperte, earn efle bonae fidei, 

§28. The fourth divifion of attions is into thofe of good faith, and thofe of Jlritt 
right. Thofe of good faith are the following 3 viz. attions of buying and felling r 
letting and hiring 3 of affairs tranfatted, of mandate, depofit, partenerjhip, tutelage, 
loan, mortgage 3 of the partition of an inheritance, and of the divifion of any par¬ 
ticular thing or things, which belong in common to diverfe perfons 3 alfo attions in 
prefcribed words, which are either eftimatory, or derived from commutation 3 and 
laftly that attion, by virtue of which we demand an inheritance 3 for altho * it hath 
long been doubtful to what clafs this attion belonged 3 yet it is now clearly determined 

by cur confitution, that the demand of an inheritance is to be numbered among the 
attions of good faith. 

Actionum autem.] Altho’ no fuch diftin&ion are always remited to the equity of jurors, and 
is made by Englijh lawyers in their writings, yet judgment is given according to their eftimation. 
they make it in praftice:—for the damages, Cometh. 1. 

which are received from contracts and trefpafles, Noflra tamen conftitutio.] C. 3. /. 31. 7.3. 



De 




De rei uxoria aSHone in ex JiipuUtu a&ionem transfufa . 

§ XXIX. Fuerat antea et rei uxoriae adio una ex bonse fideijudiciis: 
fed cum, plcniorem effe ex ftipulatu adionem invenientes, omne jus, 
quod res uxoria antea habebat, cum multis divifionibus in adionem ex 
ftipulatu, quae de dotibus exigendis proponitur, tranftulerimus, merito 
rei uxoriae adione fublata, ex ftipulatu adio, quae pro ea introduda eft, 
fiaturam bon re fidei judicii tantum in exadione dotis meruit, ut bonae 
fidei fit: fed et tacitam ei dedimus hypothecam, Praferri autern aliis 
creditoribus in hypothecis tunc cenfuimus, cum ipfa mulier de dote fua 
experiatur, cujus folius providentia hoc induximus. 


§29. The aftion, called rei 


which was given for the recovery of 


riage portion , was formerly numbered among the aft ions of good faith ; but when, 
upon finding the aftion of fiipulatien to be more full and advantageous , we abrogated 
the aftion rei uxorire, and transfered all it's ejfefts, with the addition of many 
other powers , to the aftion of ftiptilaiion , which is given on account of marriage por- 


tionSy we then not only thought , that this aftion of Stipulation, as far as it related 


marriage portionsy defervedto be numbered with a ft ions of good faith, but we alfo 


added to ity by implication, the full powers 



of hypothec 


and 


we 


have likewife judged it proper, that women, in whofe foie behalf we enafted our 
confutation, Jhould be prefered to all other creditors by mortgage, whenever they 
themfelves fue for their mairiage portions. 


Rei uxoriae.] Soluto matrimonio dabatur ux- Hoc induximus.] Scilicet, conftitutione; Cod. 
ori adverfus maritum rei uxoria adio ad repe- 5 . t. 13. 
tendas res dotales. Tbeoph. 



§ XXX. In bonae fidei judiciis libera poteftas permitti videtur judici 
ex bono et aequo aeftimandi, quantum adori reftitui debeat. In quo 
et illud continetur, ut, fi quid invicem prxftare adorem oporteat, eo 
compenfato, in reliquum is, cum quo adum eft, debeat condemnari. 
Sed et in ftridi juris judiciis ex referipto divi Marci, oppofita doli mali 
exceptione, compeniatio inducebatur. Sed noftra conftitutio eafdem 
compenfationes, quae jure aperto nituntur, latius introduxit, ut 
adiones iplo jure minuant, five in rem, five in perfonam, five alias 
quafeunquej excepta lola depofiti adione, cui, aliquid compenlationis 
nomine opponi, lane iniquum efie credimus: ne, fub praetextu compcn- 
lationis, depofitarum rerum quis ex adione defraudetur. 
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the debt of the defender!t is evident ; fo that aftions of ftrift rights whether real, 
perfonal, or of whatever kind they are , may be diminifhed by compenfation ; except only 
an a ft ion of depofit , againfi which we have not judged it proper to permit any compen¬ 
fation to be alleged , left the pretence of compenfation fhould give a color and incon- 
ragement to fraud. 

Sed noftra conftitutio.] The conllitution men- u matter may be given in evidence upon the 
tioned in this fe&ion may be found in the fourth “ general iffue, or pleaded in bar, as the cafe 
book of the code; /. 31. /. 14. “ fhall require, if, at the time of pleading the 

In the court of Chancery , where it is an ella- “ general ilTue, notice be given of the particu- 
blilhed rule, that he, who would have equity, ** lar fum or debt intended to be infilled upon, 
mull do equity, the plaintiff, in a bill of ac- “ 2 Geo. 2. cap. 22.” And, by the fecond of 
count, has always been obliged to difcount as thefe llatutes, it is declared, “ that mutual 
much of his demand, as the defendent can u debts may be fet againfi each other, either 
prove to be due to him. But the common law “ by being pleaded, or on the general iffue, 
does not allow of any ftopage, or compenfa- “ notwithllanding fuch debts are of a different 
tion ; from whence there arofe great "inconve- “ nature, unlefs where either of the debts (hall 
niences, which at length gave rife to the lla- “ accrue by a penalty contained in a bond or 
tutes of the 2d and 8th of George the fecond. “ fpecialty. And in all fuch cafes the debt in- 
By the 1 ft of which, it is enatted, “ that “ tended to be fet off lhall be pleaded in bar, 
« where there are mutual debts between the “ in which plea lhall be Ihewn how much is 
«* plaintiff and defendent; or, if either party “ jullly due on either fide, and in cafe the 

fue, or be fued, as executor or adminiftrator, “ plaintiff recovers, then judgment lhall be 
“ where there are mutual debts between the “ entered for no more, than lhall appear to be 
“ teftator or inteftate and either party, one “ jullly due, after one debt is fet againfi an- 
“ debt may be fet againft the other; and fuch “ other.” 8 Geo. 2. cap. 24. §5. 


De aBionibus arbitrariis . 


§ XXXI. Praeterea adtiones quafdam arbitrarias, id eft, ex arbitrio 
judicis pendentes, appellamus: in quibus nifi arbitrio judicis is, cum 
quo agitur, adtori fatisfaciat, veluti rem reftituat, vel exhibeat, vel 
folvat, vel ex noxali cauia fervum dedat, condemnari debeat. Sed iftae 


adtiones tam in rem, quam in perfonam, inveniuntur. In rem; veluti 
Publiciana, Serviana de rebus coloni, quafi Serviana, quae etiam hypo- 
thecaria vocatur : in perfonam ; veluti quibus de eo agitur, quod vi 
aut metus caufa, aut dolo malo, fadtum eft. Item cum id, quod certo 
loco promiftum eft, petitur. Ad exhibendum quoque adtio ex arbitrio 
judicis pendet. In his enim adlionibus, et ceteris ftmilibus, permittitur 
judici ex bono et aequo, fecundum cujufque rei, de qua adtum eft, 
naturam, aeftimare, quemadmodum adtori fatisfieri oporteat. 


§ 31 . ‘There are alfo fome aftions, which we call arbitrary , becaufe they depend in - 
tirely upon the arbitration of the judge •, for , in thefe, if the party does not obey the 
legal commands of the court , by exhibiting 1whatever is required , by rejloring the thing 
*n litigation , or by paying the value of it, or by giving up a Jlave in confeqnence of an 
a ft ion of male-feazance, the judge ought immediately to proceed to condemnation by his 
definitive fentencc. Of thefe arbitrary aftions fome are real and fome per final: fome 
are real, as the aftion Publiciana, Serviana, and quafi-Serviana, which is likezvife 
called hypothecary : others are perfonal , as thofe, by which a fuit is commenced on 
account of fomething done by force, fear, or fraud: or on account of fomething, which 
was promifed to be paid or refiored in a certain place: and the aftion ad exhibendum, 

which was given to the intent , that fomething particular fhould be exhibited\ is alfo 

°f 




of the fame kind: and , in all thefe and the like attions , the judge has full power to 
determine , according to equity and the nature of the thing fued for , in what manner 
and proportion the plaintiff ought to receive fatisfaftion. 


Aftiones arbitrarias.] The laws of England 
take no notice of arbitrary aftions, or aftions 
of good faith; but the Lord Chancellor, to 
whofe equity every one, who is without remedy 
at common law, may appeal, is not bound 
down or circumfcribed by any rules of drift 
law, but may decide a caufe, properly brought 


before him, juxta boni c vtri arbitrium , i.e. ac¬ 
cording to the judgment and confcience of a 
good man. And he may incarcerate any par¬ 
ty, who is contumacious, or refraftory to his 
decrees, and detain him in durance, till he fub- 

mits himfelf to the orders of the court. 


Quinta divijio , de incertce quant it at is petitione. 

§ XXXII. Curare autem debet judex, ut omnino, quantum pofiibile 
ei fit, certae pecuniae vel rei fententiam ferat; etiamfi de incerta quan¬ 
titate apud eum a&um eft. 

§ 32. A judge ought always to take as much care as poffible fo to frame his fentence , 
that it may be given for a thing or fum certain •, alt ho' the claim , upon which the 
fentence is founded, may be for an incertain fum or quantity. 


De pluris petitione. 

§ XXXIII. Si quis agens intentione fua plus complexus fuerit, quam 
ad eum pertineat, caufa cadebat, id eft, rem amittebat; nec facile in 
integrum reftituebatur a pratore, nifi minor erat 25 annis: huic enim, 
ficut in aliis caufis, caufa cognita fuccurrebatur, fi lapfus juventute 
fuerat: ita et in hac caufa fuccurri folitum erat. Sane, fi tam magna 
caufa jufti erroris interveniebat, ut etiam conftantiffimus quifque labi 
pofiet, etiam majori 25 annis fuccurrebatur; velutifi quis totum lega- 
tum petierit, poft deinde prolati fuerint codicilli, quibus aut pars legati 
adempta fit, aut quibufdam aliis legata data fint; quae efficiebant, ut 
plus petiifle videretur petitor, quam dodrantem ; atque ideo lege Fal- 
cidia legata minuebantur. Plus autem quatuor modis petitur, re, 
tempore, loco, et caufa. Re, veluti fi quis pro decern aureis, quae ei 
debebantur, viginti petierit; aut li is, cujus ex parte res eft, totam 
earn, vel maiorem partem, fuam efte intenderit. Tempore, veluti 
fi quis ante diem vel ante conditional! petierit. Qua enim ratione qui 
tardius folvit, quam fctvere uebcret, minus folvere intelligitur, eadem 
ratione, qui premature petit, plus petere videtur. Loco plus petitur, 
veluti cum quis id, quod certo loco fibi dari ftipulatus eft, alio loco 
petit fine commemoratione illius loci, in quo fibi dari ftipulatus eft: 
verbi gratia, li is, qui ita ftipulatus fuerit, Ephefi dari fpondes? Rom® 
pure intendat, fibi dari cportere. Ideo autem plus petere intelligitur, 
quia utilitatem, quam haberet promiftor, ft Ephefi folveret, adimit ei 
pura intentione : propter quam caufam alio loco petenti arbitraria adtio 
proponitur ; in qua lcilicet ratio habetur utilitatis, quae promilfori com- 

petitura fuiftet, fi illo loco folveret, quo fe foluturum fpofpondit. Qu® 

utilitas 
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utilitas plerumque in mcrcibus maxima invenitur; veluti vino, oleo, 
frumento, quae per fingulas regiones diverfa habent pretia. Sed et pe- 
cunia; numeratse non in omnibus regionibus fub iifdem ufuris foene- 
rantur. Si quis tamen Ephefi petat, id eft, eo loco pei^t, in quo, ut 
fibi detur, ftipulatus eft, pura adione rede agit: idqtifc- etiam prsetor 
demonftrat, fcilicet quia utilitas folvendi falva eft promlftori. Huic 
autem, qui loco plus petere intelligitur, proximus eft, qui caufa plus 
petit: ut ecce, ft quis ita a te ftipuletur, hominem Stichum, aut decern 
aureos , dare fpondes t deinde alterum petat, vekjti hominem tantum, 
aut decern aureos tantum. Ideo autem £lus petere intelligitur, quia in 
eo genere ftipulationis promifloris eft eledio, litrum pecuniam, an ho¬ 
minem, folvere malit: qui igitur pecuniam tantum, vel hominem 
tantum, ftbi dari oportere intendit, eripit eledionem adverfario, et eo 
modo fuam quidem conditionem meliorem facit, adverfarii vero fui dete- 
riorem. Qua de caufa tabs in ea re prodita eft adio, ut qu»s intendat ho¬ 
minem Stichum aut aureos decern (ibid are oportere, id eft, ut eodem 
modo peteret, quo ftipulatus eft. Prseterea, ft quis generaliter hominem 
llipulatus lit, et fpecialiter Stichum petat; aut generaliter vinum ftipulatus 
iit, et fpecialiter campanum petat; aut generaliter purpuram ftipulatus 
lit, deinde fpecialiter Tyriam petat; plus petere intelligitur, quia eledio¬ 
nem adverfario tollit, cui ftipulationis jure liberum fuit, aliud folvere, 
quam quod peteretur. Quinetiam licet viliftimum fit, quod quis petat; 
nihilhominus plus petere intelligitur: quia fiepe accidit, ut promiftori 
facilius fit illud folvere, quod majoris pretii eft. Sed ha?c quidem antea 
in ufu fuerant; poftea vero lex Zenoniana, et noftra, rem coardavit. Et, 
ft quidem tempore plus fuerit petitum, quid ftatui oporteat, Zenonis 
diva; memoriae loquitur conftitutio. Sin autem quantitate, vel alio 
modo, plus fuerit petitum, id omne, ft quod forte damnum ex hac 
caufa accideret ei, contra quern plus petitum fuerit, commifta tripli 
condemnatione, iicut fupra diximus, puniatur. 


§93. Formerly, if a plaintiff claimed more in his libel, than was due cr belonged 


him , he failed in his caufe ; that is, h 


loft that 


r*' 


hich 


ally did belong 


him: nor was it eafy for him to be reftored to it by the pr.ctcr, unlefs he was uadi 
the age of 25 years: for in this , as well as in other cafes, it was itfad to 
miners, if it appeared upon examination, that the error was owing to their youth •, 
whenever an error was fitch, that one of the moft knowing of men might have 
led into it, then earn perfens cf full age might have been aided fa the rncfiftrctc , 


aid 

n t- ft 


CIS 


lor examine* if a legatee 


7 


had demanded his whole leg, 


and redid Is were afier- 


s p> caused , by which apart cf it was revoked, or new leg .*, i 
per:-nr, f: that the plaintiff appeared to have demanded more if. 


beviCiithed to 


: \ 


of his legacy • is caufe it was fudge ft to a diminution by the law fidcidh ; yet, in j 


id be relieved , notwithftundin? the exe< of l 


1 : ; > 


here Hiujjary to be objensed, that a man may demand 




1 


jeverd refuels, viz. inrefpecl to the thing itfelf 


to place •, and to 


l f.,* 
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the caufe. In refpeft to the thing itfelf \ as when the plaintiff, inflead of ten aurei, 
which are due to him, demands twenty: or if, when he is, in reality, the owner lut of 
part of feme particular thing, he claims the whole as bis own, or a greater Jhare of it 
than he is intituled to . In refpebl to time, as when the plaintiff makes his demand before 
the day of payment, or before the time of the performance of a condition \ for, as he, 
who dees not pay fo foon as he ought, is always underflood to pay lefs than he ought, 
fo, by a parity of reafoning, whoever commences a fuit prematitrely, demands more 
than his due. In ref pelt to place *, as when any perfon requires, that what was 
Jlipulated to be given, or delivered to him at a certain place, floould be given or deli¬ 
vered to him at fome other place, without taking any notice in his libel of the place 
fpecifed in theJlipulation as if Titius, for example, fhouldJlipulate in thefe words: 
do you promife to give fuch a particular thing at Ephcfus ? and Jhould after¬ 
wards declare f imply in his libel, that the fame thing ought to be given to him at 
Rome : for Titius would thus be underflood to demand more than his due, by indca- 
voring to deprive his debtor of the advantage, which he might have had in paying his 
creditor at Ephefus. And, it is upon this account, that an arbitrary aftion is given 
to him, who would demand payment in another place than that, which was agreed 
upon ; for, in that alt ion, the advantage, which might have accrued to the debtor, 
by paying his debt in the place Jlipulated, is always taken into conjideration at the 
diferetion of the judge. ‘This advantage is generally found the greatcjl in merchan - 
dife: as in wine, oil, corn, &c. which, in different places, bear different prices ; 
and, indeed, money itfelf is not lent every where at the fame inter eft. But, if a man 


would fete the performance of a Jlipulation at Ephefus, or at any other place, where 
was agreed, that the Jlipulation Jhould be performed, he may legally commence his fe 




by a pure ablion, that 




it bout mentioning the pla 


and this the j 


) 


AM 

t 6 


allows of 


rnafmuch as the debtor dees not lofe any advantag 


Next to him , who demands 


than his due, 
regard to the 
nius: — do 


in 


regard 


pi 


is he , who demands 


than his due , in 


ufe 


as for infiance 


if Titius Jlipulates thus with Semp 


nius •, — do you promife to give either your (lave 
and then demands from Sempronius, either thejlavefpecially 


Stichi 


ten aurei 


the money [p 


for in this cafe Titius would be adjudged to have demanded more than his due, the righ 


of election being 


Sempron 


by whom the promife was made ; and therefore 


hen Titius fues either for the money fpecially 


for the fiave, he deprives th 


adv erfe party of the power of debt ion, and betters his own condition, by making that of 
his adv erfan the worfe: and it is upon this account, that an ad ion has been given , 
ly which the party agent may make his demand conformable to the Jlipulation, and 


claim either the fa 


the 


l farther, if a man Jhould flip 


that wine, purple, or a flare, Jhould be given him , and Jhould afterwards fue ft 
wine of Campania, the purple of Tyre, or the flare Stichus in particular, he 
would then be adjudged to have demanded more than his due •, for the power of elec¬ 
tion would thus be taken from the adverfe party , who was not bound by the Jlipulation 
to pay the thing demanded and altho\ in any of thefe cafes, the thing fued for fhould 
be of little or no value, yet the demandant would be thought to claim more than his 


w 


ndant 


culd be thought to claim more than l 


due *, becaufe it is often eafler for the debtor to pay the thing Jlipulated, altho 
of greater value than the thing demanded. - Such was the law according to 


the law according to the 


praline, in regard to an over-demand, viz. that the demandant fhould lofe even 


which 




really due to h 


But this law has been greatly refrained by the unfi 


of Zeno the emperor , and by our own •, for, if more than is due is demamlt 




ward to time , the judge 


if be directed in his proceeding by the ccnfhiiiion tj 


i !'■ . , A 

< ¥ t > 0 





Lege Falcidia.] See book the fecond, title of Z mo and JuJlinian, refered to in the text, arc 
the twenty-fecond. not extant. 

Lex Zenoniana et noftra.] The coniHtutions 


De minor is fummce petitione. 

§ XXXIV. Si minus intentione fua complexus fuerit a&or, quam 
ad eum pertineat; veluti fi, cum ei decern aurei deberentur, quinque fibi 
dare oportere intenderit; aut fi, cum totus fundus ejus effet, partem 
dimidiam fuam efTe petierit; fine periculo agit: in reliquum enim ni- 
hilominus judex adverfarium eodem judicio ei condemnat, exconflitu- 
tione divas memorise Zenonis. 

§34. If a plaintiff fues for lefs , than what he has a claim to, demanding , for 
tnftance, only 5 aurei, when ten are due ; or the moiety of an eftate, when the whole 
belongs to him ; he alls fafely by this method *, for the judge, in conference of ZenoV 
conftitution , may neverthelefs condemn the adverfe party, under the fame procefs, to 
the payment or delivery of all, which appears of right to belong to the plaintiff. 


Si aliud pro alio petatur. 

§ XXXV. Si quis aliud pro alio intenderit, nihil eum periclitari pla¬ 
cet, fed in eodem judicio, cognita veritate, errorem fuum corrigere ei 
permittitur; veluti fi is, qui hominem ftichum petere deberet, Ero- 
tem petierit: aut fi quis ex teflamento dari fibi oportere intenderit, 
quod ex flipulatu debetur. 

§ 35. When a plaintiff demands one thing inficad of another, he riffs nothing by 
the mijlake , which he is allowed to correft under one and the fame procefs: as if a 
litigant fscald demand the flave Erotes, injiead of the Jlave Stichus, or ffould claim , 
as due by tejlament, what is found to be due upon a fiipulation. 



§ XXXVI. Sunt praeterea quaedam adtiones, quibus non femper fo- 
lidum, quod nobis debetur, perfequimur, fed modo folidum perfequi- 
mur, modo minus: ut ecce, fi in peculium filii fervive agamus: 
nam, fi non minus in peculio fit, quam perfequimur, in folidum do- 
minus paterve condemnatur: fi vero minus inveniatur, eatenus con¬ 
demnat judex, quatenus in peculio fit. Quemadmodum autem pecu¬ 
lium intciligi debeat, fuo ordine proponemus. 




» 
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can condemn the defendents only to the extent of its value . We will hereafter explain, 
in it's proper place , what we mean by the term peculium. 

De repetitione dotis . 

§ XXXVII. Item, ft de dote in judicio mulier agat, placet, eatenus 
maritum condemnari debere, quatenus facere poffit, id eft, quatenus 
facultates ejus patiuntur. Itaque, il dotis quantitati concurrant facultates 
ejus, in folidum damnatur, fin minus, in tan turn, quantum facere 


poteft. 


Propter retentionem quoque dotis repetitio minuitur: nam ob 


impenfas, in res dotales fadtas, marito quad retentio concefia eft; quia 
ipfo jure neceffariis fumptibus dos minuitur, ficut ex latioribus digefto- 
rum libris cognofcere licet. 

§ 37. Alfo, if a woman commences a fuit for the reft 


tution of her 

portion, the man mufl be condemned to pay as far as he is able \ i. e. as ft 


mar r my c 


L 


faculties will permit: and therefore , if the pc 


demanded and 


faculties of the man are equal, he mufl be adjudged to fatisfy the whole demand 


t) fi f 

i/ i- . ✓ to 


if his faculties are lefs than the 


much as he is able 


he mufl neverthelefs be condemned to pay 


But the claim of a woman may in this cafe be leffened by 


for the hufband is permit cd to retain an equivalent for whatever he hath 


ffarily expended upon the eflate given with his wifi 


iage portion but 


this will fully appear by a perufal of the digefls, to which the reader is refered, 

De aSlione adverfus parentem , patromim y Jociiim y et don at or cm. 

§ XXXVIII. Sed et, fi quis cum parente fuo patronove agat, item 
ft foci us cum focio judicio focietatis agat, non plus adtor confequitur, 
quam adverfarius ejus facere poteft. Idem eft, ft quis ex donatione lua 
conveniatur. 

§ 3S. And, if any perfon commences a fuit againfl his parent or patron, or if one 
par Idler fines another, the plaintiff can by no means obtain fintence for a greater firm, 
than his adverfary is able to pay : and the fame is to be cbferved, when a donor is 


/ 


• • » 


m account of his donation. 


Dc comfiajiitionibus . 

XXXIX. Compenfdtiones quoque oppofttac plerumque efftciimt 


N 


bono 


eadem caula praefta 


minus quifque confequatur, quam ei debeatur. 
lrahita ratione ejus, quod invicem adtorem e 
oportet, poterit index in reliquum cum, cum quo adlum eft, con- 

demnare, ficut jam dictum eft. 


§ 0 (j . When a icmpenfaticn is alleged by the defendent 


kapp 


1 


that 


the plaintiff recovers lejs tram 
we lave before declared, tom 


his demand •, for 


the power of the j 


de dull ion from the demand of the plain- 


f of whatever he ewes to the defendent, and to condemn the dependent to the pay 


✓ 


/' the remainder. 


De 


II 
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De eo, qui bonis cejfit . 

§ XL. Cum eo quoque, qui creditoribus fuis bonis cefiit, fi poftea 
aliquid acquifierit, quod idoneum emolumentum habeat, ex integro in 
id, quod facere poteft, creditores experiuntur. Inhumanum enim erat, 
fpoliatum fortunis fuis in lolidum damnari. 


§ 40. Creditors alfo, to whom a debtor hath made a ceftion of his goods, may 
afterwards, if he hath gained any conjiderable acquifition , bring a frefh fait againft 
him, for as much as he is able to pay , but not more \ for it would be inhuman to con¬ 
demn a man in folidum, who hath already been deprived of his whole fortune. 


Si poftea aliquid acquifierit.] The ftatute 
law of England in regard to bankrupts and in- 
folvent debtors, who have been difcharged, is 
much of the fame tenor with the Roman law : 
for it is enabled, by the 5th of Geo. ad, “ that 
“ in cafe any commiflion of bankruptcy (hall 
“ iilue againft any perfon, who after June 
4t 1732. ftiall have been difcharged by virtue 
“ of this act, or (hall have compounded with 
41 his creditors, or delivered to them his effects, 
* ( and been releafed by them, or been dif- 


‘ charged by any aft for the relief of infolv- 
‘ ent debtors, then the body only of fuch per- 
‘ fon conforming lhall be free from arreft ; but 

* his future ellate (hall be liable to his credi- 
‘ tors [the tools of trade, necilfary houlhold- 
‘ goods, and necclfary wearing apparel of 
‘ fuch bankrupt and his wife and children 
‘ excepted] unlefs the eftate of fuch perfon 

* lhall produce clear fiveteen Ihillings in the 

* pound. 5 Geo. 2. cap. 3.^9. 



Titulus Septimus. 


Quod cum eo, qui in aliena poteftate eft 

negotium geftum elfe dicitur. 




D.xiv.T. 5. 


C.iv.T. 16. 



See pus et nexus . 

U I A tamen fuperius mentionem habuimus de adlione, qua in 


peculium filiorum lervorumquc agitur, opus elf, ut de hac adti- 
one et de ceteris, quae eorund.em nomine in parentes dominolve d.iri 
lok-nt, diligentius admoneamus. Et quia, five cum fervis negotium 

J O * o 

geftum lit, five cum iis, qui in poteftate parentum funt, eadem fere 
iura lervantur, ne verbofa fiat difputatio, dirigamus lermonem in per- 
fonam fervi dominique, idem intcliccturi de libcris quoque et paren- 
tibus, quorum in poteftate lunt. Nam, fi quid in his proprie fervetur, 
feparatim oftendemus. 

IFe have already made mention of the action, by which a ftui may be brought 
againft the peculium, or fparatc eftate of a fon or a ft a vc ; but il is now necejfary 
to [peak of it more fully, and alfo of fome other actions, which are given on account of 

children 
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children and Jlaves againft their parents and mafters. But, inafmuch as the law is 
almojl the fame , whether an affair is tranfabled with a Jlave, or with him, who is 
under the power of his parent , we will therefore , to avoid being prolix, treat only of 
Jlaves and their mafters, leaving what we fay of them to be underflood alfo of parents 
and children under power *, for, whenever there is any thing peculiar to be obferved , in 
regard to children and parents, we intend to point it out feparately. 


De aSlione quod juflii. 

§ I. Si igitur jufTu domini cum fervo negotium geftum erit, in fo- 
lidum praetor adverfus dominum adtionem pollicetur : fcilicet quia is, 
qui ita contrahit, fidem domini fequi videtur. 


§ i .If any bufinefs is negotiated by a Jlave, who a bis by the command of his mafter, 
the praetor will give an ablion againft the mafter for the whole value of the tran fabliau •, 
for whoever makes a contrabl with a Jlave , is prefumed to have done it upon a confi¬ 
dence in the mafter. 


Si igitur juflu domini.] In general by the law 
of England, if a fervant borrows money in his 
mailer’s name, the mafter lhall not be charged 
with it, unlefs it comes to his ufe, and that by 
his aflent. And the law is the fame, if a fer¬ 
vant makes a contrail in his mailer’s name ; for 
the contrad (hall not bind his mailer, unlefs it 
were by his mailer's command, or came to his 


mailer’s ufe by his aflent. Doftor and Student , 
dial. 2. cap. 42. But in fome cafes the law 
will prelume the confent of the mafter, altho’ 
it is not particularly exprefled, as in thofe con¬ 
trails, which are made by fervants, whom 
merchants place in their Ihops or warehoufes, as 
their luclors. CV.u 7 ’s inf., lib. 4. t. 


De exercitoria et injlitoiici aEiione. 

§ II. Eadem ratione praetor duas alias in folidum adtiones pollicetur; 
quaruni altera exercitoria, altera inllitoria, appellatur. Exercitoria tunc 
habet locum, cum quis fervum ilium magidrum navi pra?pofuerit, et 
quid cum eo, cjus rei gratia, cui prsepolitus erit, contradlum fuerit. 
Ideo autem exercitoria vocatur, quia excrcitor is appellatur, ad quem 
quotidianus navis qureftus pertinet. Inllitoria tunc locum habet, cum 
quis tabernaj forte, aut cuilibet negotiation’!, lcrviun fuum prccpofucrit, 


c 


«- 


cjiud cum co, c]U3 rci c;uiia, cui nnepohtus cnc, cont-Mclum 


1 ll l.i iv 


if* J - 


Idco autem inlfitnri.i appellatur; quia, qi.i ncgotiationious pnrponuntur, 
inili-orc:- vocantur. Idas tamcn duas adtiones p tutor reddit, ct li libe¬ 
rum quis hominem, aut alienum fervum, navi aut taberna? aut cuili- 
bet negotiationi piupofuerit; fcilicet quia cadem acquitatis ratio etiam 
co cafu interveniat. 


§ 2. The frmter alfo gives two other ablions in folidum upon the ft 
' one of which is (ailed exercitoria, the ether inllitoria. The action 


1 


• • 
J 




P w 


hen a mafter hath conftituted his Jlave to be the commander of a vejfef 
hath been entered into with fuch faze merely upon that account'd ; 
named exercitoria, becaufe he, to whom the profits of a flsip or 

s called excrcitor. The ablion inllitoria is made ufe of , when a 

•• +/ 

’ his Jlave the management of a /hop, or c a mulled any particular 
lion , by which feme cue hath been iudeued to cuter into a contrabl 

r ? 


Ii 2 






De tribiitori a . 

§ III. Introduxit et aliatn adtionem. praetor, quae tributoria vocatur: 
namque fi fervus in peculiari merce, fciente domino, negotietur, et 
quid cum eo ejus rei caufa contradhim erit, ita praetor jus dicit, ut, 
quicquid in his mercibus erit, quodque inde receptum erit, id inter 
dominum, fi quid ei debebitur, et caeteros creditores, pro rata portione 
diftribuatur. Et idco tributoria vocatur, quia ipfi domino diftri- 
butionem praetor permittit. Nam, fi quis ex creditoribus queratur, quad 
minus ei tributum fit, quam oportuerit, hanc ei adlionem accommodat, 
quae tributoria appellatur. 

§ 3. 'The 'praetor hath alfo introduced another action called tributoria, or tribu¬ 
ten •, for, if a Jlave, without the command, but with the knowledge of his majler, 
trafics with the produtl of his peculium, and perfons are thus induced to contract 
with him, the praetor ordains, that the merchandize, or money, arifing from his 
traffic, ffall be diftributed between the majler, (if he has any juft claim,) and the 
reft cf the creditors in a ratable proportion ; and the majler himfelf is always pertnited 
to make the diftribution : but, if any creditor complains, that too fmall a Jhare hath 
been apportioned to him, the pr<etor will allow him to ufe the before-named action, 
which is called tributoria, on account of the diftribution. 


De peculio , et de in retn verfo. 

§ IV. Praeterea introdudta eft adtio de peculio, deq 


quod 


rem domini verfum erit; ut quamvis fine voluntate domini negotium 
geftum erit, tamen five quid in rem ejus verfum fuerit, id totum pra’ftare 
debeat; five quid non lit in rem ejus verfum, id eatenus pneftare debeat, 
quatenus peculium patitur. In rem autem domini verfum 


quid iKcelf 


rem 


im 


I'ccuniam creditoribus ejus folvcrit, aut aediricia 


fi 

ful 


on- 

uUu 


mil 


''P 


frumcn 


rem necefiariam mercatus erit. 


emerit, vel etiam fundum aut quamlibet aliain 


Itaque, li ex decern puta 


Titio mutuo accepit, crcditori tuo quinauc aureos fo 


reiiquos vero quinque quolibet modo coniumpferit, pro quinque quidern 
in folidum damnari debes; pro cieteris vero quinque eatenus, quatenus 


peculio 


verh 


fue 


fit 


Ex quo fcilicet ap 
totos decern aureos 
qua de peculio, deq 


fi toti decern 


rem 


luod 


nt, aeitur: tamen 


habet condemnationcs. 


polfe. Lie 

’em domini 
Itaque judex 


uem. do ea adtione agitur, ante dilpiccre folet, an in rem domini verfum 

fit: 
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fit: nec aliter ad peculii aeftimationem tranfit, quam aut nihil in rcm 
domini verfum intelligatur, aut non totum. Cum autem quaeritur, 
quantum in peculio fit, ante deducitur, quicquid fervus domino eivc, 
quiin potentate ejus fit, debet > et, quod fupcreft, id folutn peculium 
intelligitur. Aliquando tamen id, quod ei debet fervus, qui in poteftate 
domini fit, non deducitur ex peculio, veluti fi is in ipfius peculio fit: 
quod co pertinet, ut, fi quid vicario fuo fervus debeat, id ex peculio ejus 
non deducatur. 




§ 4. The a ft ion concerning a peculium, and things convey ted to the profit of t h 
mafler of a Jlave, hath likewife been introduced by the praetor \ for a It ho* a contract 


hath been entered into by a jlave, without the confcnt of his wafer, yet. 


where 


the money arifmgfrom it is converted to the benefit of fab mafler, the wafer eight to 
be anfwcrable for the performance of it and, even alt ho* the mafler Jhould receive no 
emolument from the tranfaftion, yet it is right, that he fljould be anfwerabk for as 
much as the peculium of his Jlave is found tG be worth. But , to be more explicit, we 
under fi and, that whenever money , or any ether thing, is ncceffarily tifed or expended 
by a Jlave upon his mafler's affairs, it is a ccnverfion cf it to his benefit \ as for ex¬ 
ample, if a Jlave, who hath borrowed money, Jkotdd pay the debts of his mafler, re¬ 
pair his buildings, purchafe an eftate, provifion, or any other thing, which is ufeful: 
and therefore, if cut of ten aurei, borrowed by a Jla ve, he fioould pay only five to his 
mafier*s creditors, and fipiander the reft, the mafler 


add nevcrlhelcfs be condemned 


C9\ 



to the payment in folidum of the five aurei, which had been expended for his life but, 
as to the other five, he could be obliged to pay only Jo much as the peculium could 

ere bor- 


1 ‘ 7 

'f 'm r• • 

Zv/vhfJ tv 


anfwcr \ and from hence it will appear, that, if all the ten aurei, 
rowed, had been converted by the Jlave to his mafler's emolument, the lender might 
have recovered the whole ten from the mafierfor altho' it is one and the fame aftion, 
by which a flat is commenced again)} a peculium, and for the recovery of what a 
Jlave hath converted to his mafier's ufc, yet this aftion carries with it two different 
condemnations-, and it is for this reafon, that the judge does not begin to make an, 
(jimate of the value of the peculium, till he has previoufly examined, whether the 
whole, or any part of the money, arifmgfrom the jlave's contraft, hath been expend :«■/ 
fer the fervice of the mafier: but, when the judge proceeds to the valuation cf lb: 


peculium, a dedufticn is made of whatever the jlave owes to his mafier, or to any 
ether under the power cf Us mafler, and the remainder onJy is underfloed to be finlly 
1he peculium, and (largeable with debts due to fir angers. But it florae times happen:, 
that what one Jlave owes to another., under the p over of the fame mafler, is not deducted ; 
as when the Jlave, who is the creditor, ccmpfis a part cf Lis debtor’s peculium-, 
for, if a jlave is indebted to his vicarialjlavn , this debt cannot be deducted from the 


1; 


pecuuum. 

Aliijuar.do tamen.] When an aftion ae pecu- 
cu.'b is brought for the full value or a pcaUium, 
which is worth, for example, an hundred a\- 
re; , and the Have, to whom the j-jcuiiuf?: be¬ 
longs owes 50 aurei to the foil of his inu.Lr, or makes a part or parcel of t‘ie/nw/.v/w, by being 


cult urn, which is worth but ] co aurei, and th 
Have, to whom this peculium , or feparate eih-w- 
belongs, is indebted in 50 aura to 
Have, who is under the fame mailer, but 


a norm r 


to borne other Have under the pou; r of the fame 
maker, the judge mult then deduft ihoie hfey 


appendent to it, in this cafe the lucige is not an- 
thoriled to order the ^o aura , cue to this vica 


aura 


fo that the plaintiff can can only rial or fubordinate fuve, to be deducted, ba 
receive the remaining fifty. But, when a mult caufe the payment of the icc au*-::. 1. < ■. 
fuit is commenced for 100 aurei againft a pe- the whole value of the peculium, to be made t 
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the yLintifF: and the reafon, afligned for this by illiquiddebeatur ; neeadem perforin duas contrar'un 
7 1'n'fl'i/ns, is the following : et, cum ita fe res ha- habere funfliones <videatur, ut jimul et augeat et 
beat, run pitejl vie anus, a jus ajlimatione peculium minuat feculium . h. t . 
oiff/tur, t! Ipfe Hind minune, eo nomine, quod fibi 

De concurfu diEiarum aElionum . 

§ V. Cxterum dubium non eft, quin is quoque, qui jufiii domini 
contraxerit, cuique inftitoria vel exercitoria addio competit, de peculio 
deque eo, quod in rem domini verfum eft, agere pofiit. Sed erit ftultii- 
iimus, ii, omifia adtione, qua facillime folidum ex contra< 5 hi confequi 
pollit, fe ad difHcultatem perducat probandi, in rem domini verfum 
ciTe, vel habere fervum peculium, et tantum habere, ut folidum fibi 
folvi poiiit. Is quoque, cui tributoria adtio competit, a?que de peculio 
et de in rein verfo agere poteft. Sed fane huic modo tributoria expedit 
agere, modo de peculio, et de in rem verfo. Tributoria ideo expedit 


* ', / • t ■> 

tl 'V, 


re, quia in ca domini conditio pnecipua non eft; id eft, quod do- 
i dno debetur, non deducitur, fed ejufdem juris eft dominus, cujus et 
l eteri creditorcs: at, in actione de peculio, ante deducitur, quod domino 
debefur: et in id, quod reliquum eft, creditori dominus condemnatur. 
Rurfus de peculio ideo expedit agere, quod in hac adtione totius peculii 
ratio habetur : at in tributoria ejus tantum, quo negotiatur: et poteft 
quilque tertia forte parte peculii, aut quarta, vel etiam minima, nego- 
tiari, majorem autem partem in praediis aut feenebri pecunia habere. 
Prout ergo expedit, ita quilque vel hanc adtionem, vel illam, eligere 
debet. Certe, qui poteft probare, in rem domini verfum elTe, de in rem 
vcrlo anere debet. 


r 


% It is never tick is not to be doubted, but that he. who hath mads a contrast 
it b a dare at the command of the matter of that fare, and is intituled cither to the 
a:lia? inftitoria or exercitoria, is alto intituled to the action de peculio and de in 
rem verlo : but it would be highly imprudent in am party to relinquijh an aition , 
whijj he could moft cajily recover his whole demand , and, by recuring to another, 
reduce him!elf to the difficulty cf proving, that the money he lent to the flare was 
turned to the nfe of the ma.fi cr, or that the flare is pojjejjed of a peculium fufiieient to 
wnfreer the r hole debt. lie adfo, to whom the aition tributoria is yiren, is equally 



iuthnlul to the allion de peculio, and tie in rem verfo ; but it is expedient, in fame 
cafes, to ufe the one, and in feme cafes the other: yet it is frequently moft expedient to 
we the aition tributoria ; becaufe, in this, the condition of the mafter is not princi¬ 
pally-regarded ; i. e. there is no previous deduction made of what is due to him , his 
title being efteerned in the fame light with that of other creditors: but, in the atiion de 
peculio, the debt due to the mafter is firft de dulled, and he is condemned only to diftri- 
bute tie remainder among the creditors . Again , in feme cafes, it may be more conve¬ 
nient to commence a fait ly the atiion de peculio, becaufe it affects the whole pecu- 
Hum, whereas the atiion tributoria regards only fo much of it as hath been made ufe 
of in traffic ; and it is pcffble, that a flare may hare trajjiccd only with a third , a 
fourth, or feme very ft nail part, and that the reft, ccnffling of lands fares or money, 

a’ i-i rft. (Ipon the whole therefore it greatly behoves every yuan to chttfe 


/ .* .' fn 


t 


L >' 


* U 




a 


..u-ux .may we moji brueffial to km ; hit, if the creditor of a fare can 
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* 

prove a converjion to the ufe of the mafter of that Jlave , he ought moft certainly to 
commence his fuit by the afticn de in rem verfo. ^ 

De Jiliis familiar urn. 

§ VI. Quae diximus de fervo et de domino, eadem intelligimus et de 
filio et filia, et nepote et nepte, et patre avove, cujus in poteilate funt. 

We underjland what we have faid, concerning a Jlave and his mafter, to take 
place equally in regard to children under power, and their parents. 


De fenatus-confulto Macedoniana . 

§ VII. Illud proprie fervatur in eorum pcrfona, quod lenatus-con- 
fultum Macedonianum prohibuit mutuas pecunias dari eis, qui in 


deneffatur adio tam ae 

O 


!-• 


poteilate parentis funt; et ei, qui crediderit, 
verfus ipfum filium filiamve, nepotcm neptemve, (five adhuc in po¬ 
teilate lint, live morte parentis vel emancipatione fuac potellatis ell 
cceperint,) quam ad verfus patrem avumve, 


five eos habeat adhuc 


m 


poteilate, live emancipaverit. Qux ideo fenatus profpexit, quia iaepe 
onerati asre alieno creditarum-pecuniarum, quas in luxuriam. confume- 

bant, vita? parentum inlidiabantur. 

§ 7. But children are, in feme refpefts, particularly regarded by the Macedonian 
decree of the fenate, which prohibits money to be lent than 
power 


:, /-; 1 



are under the 


the children 


of their parents ; for creditors are not fuffered to bring any t 

even after they are emancipated , or again]} their p 


eith 


+ ' 

tv 


ho 


gated them. This zvc.s a caution, zuhich the fenate thought proper to tak 

n trailed for the flipper t 


heirs 


U' 


ho 


I ► 


loaded with their debts, a 
h private methods . to take 




the lives of their p 


Scnatu^confultum Macedonianum.] This law is conjectured to have been the MjeeJotsia i 
decree was called 71 !au’Jc>:ir>i from Mace Jo, Senatus-ccnfultum •, which, in order to reconcile 




the name 0/ the perfon, who gave rife to it: the two hiftorians Tacitus and Fuet 
but, whether this Mace Jo was a young patri- pofed by lome to have grown oh foie te in the 
oan under the power of his father, or an old reign of Aero, and afterwards to have been r<_- 


ufarer, the learned commentators are in very 


by Vejjafu 


great doubt and they a~e even far from being lows in the life of that emperor, f.h. rttuv ;t- 


unanir vu:s, as to the time when this decree 


Pft‘ 


was frit 111a 


de. 


fut it is certain, that the 


fatneratoribus exigcr.di cnJitiju: uo'iunm -x.ct, hoc t 
;.v /s /7 pat-is qui Jem mortem. Thole, who have 


:irpc*or C/a.'J' • puhliflud a lave, by winch, to 


the the words oh fa.is..s, he ivim.ineJ the cru- time and inclination to read more upon this 
tire of creditors; Sa-viti/m crcJ.t,c.crcuit ; iubjeft, are refered to tlie Sg>!ta«nn of IT ././m • 

cius, lib. 4. t. 7. but particular!; to I iter Fain- ; 

Fanejirium, lib. j. cog. zy 


i. in rn.run: fare at ton pt\ unias j..i:s-ji,milt arum 
Vti-^ri J.aer.t. iiu.l.b. n . i-.nnuiium. And this 


D 


§ VIII. Illud 


j act ion ’ 


diretla in patrem vel domimm . 


di fumus, id, cuod :uf 


rem 


v t r fs 


ru r 
' u 


Iflf" A 

Ul 1 A v 


minivc contradhim tuerit, quodque in 
quoque pofle a patre dominove condici, tanquam li principal ter c 
negotium geltum elfet. Ei quoque, qui exercitoria vel inftitcria 
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tenetur, dire&o pofle condici placet, quia hujus quoquejuffu contradhim 


intelligitur. 


B 


in fine, z 
and of a pm 


'uft obfcrve, that whatever hath been contracted ft 


tl 


mafler, and converted to their ufe y may be recovered by 


iClion againji the father or mafter in the fc, 
iginally made with them. And it is tikewife 


as if the contract had 

that he , who is liable t o 


inftitoria cr exhibitoria, may alfo be fued by a dired 
i he contrail is prefumed to have been made at his command. 


ifmucb 



Titulus Octavus. 


De noxalibus a&ionibus. 


D.ix.T. 4. 


C * • • rr~\ 

. ill. 1.41. 


De fier 


vis . 


Siwima. 


maleficiis fervorum, veluti fi furtum fecerint, aut bona rapue- 
aut damnum dederint, aut injuriam commiferint, noxales 
atftiones prodifcE funt, quibus domino damnato permittitur aut litis 
aftimationem fufferre, aut ipfuni hominem noxae dedere. 



T 


xal actions are given on account of the 


if Jla 


hen a f 


theft or robbery 


docs any other damage or injury. And , when the maf 


f a favc is condemned 
not: of the damage done , 


this account , it is in his option eitl 
deliver up his fare as a recompenfe. 


pay 


Ex maleficiis fervorum] The action no.vatis, given to God ;] becaufe it was fold in antient 

times by the king’s almoner, who diitributed 


which lies againft mailers for tire crimes of their 
fervants, was always unknown in Erf and ; for the money to pious ufes. But, in regard to 
even villeins, before the tenures in villenage Decdands, the law makes many diflinftions; e.g. 
were abolifned, might have been convened if a ihip or boat is laden with merchandife, 
for their own crimes. Con.v.inft. 1 . 4. t. S. But and a man is killed, or drowned by the mo- 
therc is fomething in the law of England fimilar tion, yet the merchandife are no Deo Jan J , tho’ 
to a noxal action, in regard to animals and the accident happened in frefh water: but, if 

any particular merchandife falls upon a man, 
and kills him, that merchandife iliall be la¬ 


things inanimate, by which the death of a man 
Us occafioned : for, if a vitious horfe, or bull, 
or a cart drawn by horfes or oxen, occafions dand y but not the Ihip. 


.the death of any peribn, the thing, or animal, 




which did the mifehief, becomes, as it were, of the crown, lib. 1 . cap 
jacred. and is called a DecJand[i.e. a thing 


Hi ft. of 
ta :k. ft. 


ifid fit 


noxa et noxicu 


% I. Noxa autem eft ipfum corpus, quod nocuit, id eft, fervus: 


joo: 


WIO 


ipiiun maleficitim, veluti furtum, rapina, damnum, injuria 


The 
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The term noxa denotes the Jlave, by whom the male-feazance was done ; and, by 
the word noxia, we undcrftand the male-feafance it[elf, be it of what kind it will 9 
theft , damage, rapin, or injury. 

Ratio harum aElionum. 

§ II. Sumrna autem ratione permiftum eft noxae deditione fungi: 
namque erat iniquum, nequitiam eorum ultra ipforum corpora dominis 
damnofam efte. 

§ 2. It is with the utmoft reafon allowable, that a maflerfhouid deliver the Jlave, 
who is culpable, as a full compenfation to the party injured ; for it was unjuft, that 
that it fhouid be in the power of Jlaves to caufe their mafter to fuffer any greater 
damage , than the value of their own bodies would amount to. 

EffeElus noxce deditionis . 

§ III. Dominus, noxali judicio fervi fui nomine conventus, fervum 
a&ori noxae dedendo liberatur: nec minus in perpetuum ejus fervi do¬ 
minium a domino transfertur. Sin autem damnum ei, cui deditus eft 
fervus, refarcierit quaefita pecunia, auxilio praetoris, invito domino, ma- 
numittetur. 

§ 3. If a noxal aflion is given againft a mafter,.he may free himfelf from it by 
delivering his Jlave into the pojfejfion of the plaintiff, in whom the property in fuch 
Jlave will become abfoiutely vefted ; but, if the Jlave can pay his new mafter in money 
the value of the damage, the fiave may be manumited by the ajftftence of the prwtor, 
alt ho' his new mafter is, ever fo unwilling. 

De origine harwn a El Ionian. 

§ IV. Sunt autem conftitutae noxales adtiones aut Iegibus, aut edidlo 
praetoris: Iegibus, veluti furti ex lege 12 tabularum, damni injurias 
cx lege Aquilia: edidto praetoris, veluti injuriarum, et vi bonorum 
raptorum. 

§ 4. Noxal alliens are ccnftiluted either by the laws, or by the edibJ of the prwtor. 
They are conftituted on account of theft by the law of the 12 tables, and, on account 
cf damage injuricujh done, by virtue of the lava Aquilia. But, on account of injuries 
and goods taken by force, they are conftituted by the edict of the prater. 

Efui conveniuntur noxali a Eli one. 

§V. Omnis autem noxalis aiftio caput fequitur: nam, fi fervus tuus 
noxam commiferit quamdiu in tua poteftate fit, tecum aeftio eft. Si 
autem in alterius poteftatem pervenerit, cum illo incipit aftio efte. At, 
ft manumiftus fuerit, diredto ipfe tenetur, et extinguitur noxae deditio. 
Ex diverfo quoque dire&a a6lio noxalis efte incipit: nam, ft liber homo 
sioxiam commiferit, et is fervus tuus efte coeperit, (quod quibufdain 

I cafibus 
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cafibus effici primo libro tradidimus,) incipit tecum efienoxalis a&io f 
quae ante diredta fuifiet. 

§ 5. Every noxal aftion follows the perfon of theflave , by whom the male-feazance 
was commuted ; but , as long as he continues under the power of his rnajler , his 
mafter only is liable to an aftion •, and, if he becomes fubjebl to a new mafter, then 
the new mafter becomes liable: but , if the Jlave is manumited, he may be profecuted 
bv a dire 8 aftion ; for then the noxae deditio is extinguifhed ; becaufe no furrender 
can then be made of him, by whom the male-feazance was commited. But, on the 
(entrant an aftion, which was at firft direct, may afterwards become noxal: for if 
c man, who is free, does any male-feazance , and afterwards becomes a Jlave, [and 
we have , in our firft book declared in what cafes tins may happen ,] then the aftim* 
which was before dire ft, begins to be a noxal aftdon againft his mafter. 

Si fervus Domino noxicun commiferit , vel contra . 

§ VI. Si fervus domino noxiam commiferit, adtio nulla nafeitur: 
namque inter dominum et eum, qui in poteftate ejus eft, nulla obligatio 
nafei poteft. Ideoque, fi in alienam poteftatem fervus pervenerit, aut 
manumilfus fuerit, neque cum ipfo, neque cum eo, cujus nunc in po- 
teftate fit, agi poteft : unde, fi alienus fervus tibi noxiam commiferit, et 
is poftea in poteftate tua efie coeperit, interdicitur adtio: quia in ea 
cafum dedudta fit, in quo confiftere non potuit. Ideoque, licet exierit 
de tua poteftate, agere non potes: quemadmodum fi dominus in fervum 
fuum aliquid commiferit, nec, fi manumifius aut alienatus fuerit fervus* 
ullam adtionem contra dominum habere poteft. 

§.6. Alt ho' a Jlave commits a male-feazance againft his mafter yet no a ft ion is given ; 
for no obligation can arife between a mafter and his Jlave ; and therefore, if that Jlave 
paftes under the power of another mafter, or is manumted, no aftion can be brought 
cither againft him in his ownperfon, or againft his new mafter ; from whence it fol- 
lows, that, if the Jlave of another Jhould commit any male-feazance, for example, 
againft Titius, and Jhould afterwards become the Jlave of the fame Titius, the aftion 
is extinguijhed \ for it is a maxim, that an aftion becomes extinft, whenever it is 
brought into a Jtate, in which it could not have had a commencement and hence 
it is , that alt ho' a Jlave, from whom a mafter hath received damage, Jhould ceafe to 
be under the power of that mafter, yet no aftion can afterwards be given againft fuck 
Jlave-, neither can a Jlave, who hath been aliened or manumited, bring any aftion 
againft his late mafter , by whom he hath been ill treated. 

De filiis-familiarurn. 

§ VII. Sed veteres quidem hoc in filiis-familiarum mafeulis etfoerm- 
nis admifere : nova autem hominum converfatio hujufmodi afperitateni 
redte refpuendam efie exiftimavit, et ab ufu communi hoc penitus 
receftit. Quis enim patiatur, filium fuum, et maxime filiam, in noxam 
alii dari ? ut pent per filii corpus pater magis quam filius periclitetur j 
cum in filiabus etiam pudicitiae favor hoc bene excludat. Et ideo pla- 
cuit, in fervus tantummodo noxales adtiones efie proponendas; cum. 
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apud vetcres legum commentatores, invenerimus faspius didhzm, i 
filios-familiarum pro fais delidtis pofle conveniri. 

§ 7. The antients indeed admited this law of the forfeiture of the perfon to take 
ice, men in cafes, in which their children were concerned, whether male or female: 
but the later ages have rightly thought that fuch a rigorous proceeding ought, by all 
means , to be exploded ; and it hath therefore pajfed wholly into difufe: for who could 
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and more efpedally a daughter , to be delivered up as a forfeiture 


jlranger 


for 


the cafe of a fon, the punijhment of the father would be g 


than that of the fon ; and, in the cafe of a daughter , the rules of modejly forbid fucb 
a practice. It bath therefore prevailed , that noxal aliens Jhould only take place in 
regard to Jlaves; and, in the books of the autient commentators of the law, we find it 
eften repeated , that the fons of a family may themfelves be convened for their own 
fnifdeeds. 


Titulus Nonus. 



quadrupes pauperiem fecifie dicatur. 


D.ix.T. r. 






De aElione, Ji quadrupes ex L 12 tab . 

Nimalium nomine, quae ratione carent, ft qua lafcivia, aut pa- 
vore, aut feritate, pauperiem fecerint, noxalis adtio lege 12 tab. 
prodita eft: quae animalia, ft noxae dedantur, proficiunt reo ad liberati- 
onem: quiaita lex tabularum feripta eft, ut puta, ft equus calcitrofus 
cake percufterit, aut bos, cornu petere fclitus, cornu petierit. 
autem adtio in iis, quae contra naturam moventur, locum habet. 


Hiec 

Cae- 


fugerit 


\ 

li 


terum, ft genitalis lit feritas, ceftat adtio. Denique, ft urfus 
domino, et lie nocuerit, non poteft quondam dominus conveniri, quia 
deliit dominus efte, ubi fera evaftt. Pauperies autem eft damnum fine 
injuria facientis datum. Nec enim poteft animal injuriam fecilTe dici, 
quod fenfu caret. Haec quidem ad noxalem pertinent actionem. 

A noxal action is given by the law of the 1 2 tables, whenever any damage is done bv 
brute animals, thro' wantonnefs, fright, or furioufitefsbut , if they are delivered up 
in atonement for the damage done, the defendent mufi be difebarged from the a hi ion ; 
for it is thus written in the law of the 12 tables, if an horfe, apt to kick, fhould 
ltrike with his foot, or if an ox, accultomed to gore, fhould wound any man 
with his horns, CSV. But a noxal allion takes place only in regard to tbefe animals, 
which alt contrary to their nature \ for, when the ferocity of a beaft is innate , m 


atlion can be gi 


yt • 


[0 that , 


a bear breaks Icofe from his matter, and mifchief is 
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done, the perfon, to whom this animal belonged, cannot be coyrvencd \ for he ceafed to 
be the majler as foon as the beajl efcaped . But it is here to be notedthat the word pan- 
peries denotes a damage, by which no injury is intended ; for an animal, which hath 
no reafon, camiot be faid to have commitcd an injury . This is what relates to noxal 
allions. 

De a Eli one a?dilitia y concurrente cum aElione de pauperie. 

§ I. Cseterum feiendum eft, aedilitio edidto prohiberi nos eanem, ver- 
rem aprum, urfum, leonem, ibi habere, qua vulgo iter fit: et, fi ad- 
verfus ea fatftum erit, et nocitum libero homini die dicatur, quod bo- 
num et asquum judici videtur, tanti dominus condemnetur: caeterarum 
vero rerum, quanti damnum datum fit, dupli. Praster has autem aedi- 
litias a&iones, et de pauperie locum habebit: nunquam enim adliones, 
prsfertim pcenales, de eadem re concurrentes, alia aliam confumet. 

§ i .It mujl be obferved, that the edift of the Edile prohibits any man to keep a dog , 
a boar, a bear, or a lion, where there is a public pajjage or highway : and, if this pro¬ 
hibition is difobeyed, and any freeman receives hurt, the majler of the beaft may be 
condemned in whatever fum feems agreeable to equity in the opinion of the judge •, yet, 
in regard to every other damage, the condetnnation mujt be in the double of what the 
damage amounts to. It is here necejjary to inform the Jludent, that not only the Edi- 
litian allion, but alfo an aftion for the damage, called pauperies, may both take 
place againjl the fame perfon *, for, alt ho' allions, and more efpecially thofe, which arc 
penal, concur together on account of the fame thing, they are not dejlrullive the one of 
another. 

De eadem re concurrentes.] The fame doc- for as the a&ions of theft and injurious damage 
trine is delivered by Ulpian, ff. 44. t. 7./. 60. would arife in this cafe from different offenfes, 
f. co. t. 17. /. 130. which dodrine we muft the one will not bar the other : but,onthecon- 
1..’. J :i::and to regard penal adions, concurring trary, if two penal adions, concurring on ac- 
< 1 account of the fame thing, but yet arifing count of the fame thing, Ihould arife from the 
for.’ different fads and offenfes ; as for in- fame offenfe, the one would deftroy the other, 
f. ner, if a man fteals a Have, and afterwards and therefore the plaintiff muft make his elec- 
uuiuert him, fuch a criminal may be doubly tion. 1>id. Cuj. obferv. lib. 8. t. 24. Hcttur* 
] rjfecuttd, for theft and injurious damage; illujl. qiutfl. 29. 
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Per quos agere liceat. 

N UNC admonendi fumus, agere pofTe quemlibet hominem aut 

fuo nomine aut alieno. Alieno, veluti procuratorio, tutorio, 
curatorioj cum olim in ufu fuiflet, alterius nomine agi non pode, nib 
pro populo, pro libertate, pro tutela. Prsterea lege Hoftilia per- 
miflum erat furti agere eorum nomine, qui apud holies edent, aut 
reipublicae caufa abeflent, quive in eorum cujus tutela edent. Sed, 
quia hoc non minimam incommoditatem habebat, quod alieno nomine 
neque agere, neque excipere adionem, licebat, cceperunt homines per 
procuratores litigare. Nam et morbus et aetas et necelTaria peregrinatio, 
itemque alia. 1 multa? cauls depe hominibus impedimento lunt, quo 
minus rem fuam ipli exequi poffint. 


Any man may commence a fuit, either in his own name, or in that of another ; as 
in the name of a fro hi or, a tutor, or a curator ; hut antiently, one f erf on could not 
fie in the name of another, iinlcfs in a caufe of liberty, tutelage, or where a fociety 
was concerned. It was afterwards fermited by the law Hoftilia, that an a Eh on of 
theft might be brought in the names of thofe, who were cap trees in the bands of the 
enemy, — who were abfent upon the affairs of the republic, — or who were under the 
care of tutors. But, as it was found in later times to be highly inconvenient, that 
any man Jhould be prohibited, cither from filing, or defending in the name of another y 
it by degrees became a praEiice to fue by prohlors: for ill health, old age, the necefity 
of voyaging, and many other cafes, continually prevent mankind from being able to 
profecute their own affairs in perfon. 


Aut fuo nomine aut alieno.] In England the 
liberty of conftituting an attorney to profecute 
fuits is given chiefly by the ftatute law. vid. 20 
ft. 3. cap. 10. 12 F.dnv. 2. cap. 1 . 15 Edn>.\ 2. 

cap. I. 7 Ric. 2 . cap. 14. 7 Hen. 4. cap. 13. 

29 Eliz. cap. 5. For, by the common law, the 


plaintiff or defendent, demandant or tenent, 
could not appear by attorney without the king's 
writ, or letters patent, but ought to follow hij 
fuit in his own proper perfon. Abuficn tj! [fays 
the author of the Mirror] a rctrimr attornj javt 
Lrt'Xe de la cbancerie. Co. Litt. 128. a. 


£$uibus modis pi'c cur at or conjiituatur. 

§ I. Procurator neque certis verbis, neque pnefente Temper adver- 
fario, imo et plerumque eo ignorante, condituitur. Cuicunque enirn 
permiferis rem tuam agere, aut defendere, is tuus procurator intclligitur- 

§ 1 .It is not neceffary to ufe any certain form of words in appointing a prohtor, nor 
to make the appointment in the prefence of the adverfe party for it is generally done 
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even without bis knowledge ; and note, that whoever is imployed either to fue or t$ 
def end for another, is underjiood to he a proftor. 

£$uibus modis tutores vel cur at ores conftituuntur• 

§ II. Tut ores et curatores quemadinodum conftituantur, primo libro 
expoiitum eft. 

§ 2. IVe have already explained in the ftrft book of our inftitutts, bow tutors and 
curators may be appointed . 

Prime libro.] vid. book the ift, title 13. 


Titulus Undecimus. 

De fatifdationibus. 

D.ii.T.8. C.ii.T.57. 

V 

Dejudicio perfonali . 

Atisdationum modus alius antiquitati placuit, alium novitas per ulum 
amplexa eft. Olim enim, il in rein agebatur, fatisdare pofteflor 
compellebatur, ut, fi vi&us eflet, nec rem ipfam reftitueret, nec litis 
animation em, poteftas elfet petitori aut cuin eo agendi, aat cum fide- 
juiforibus eius: quae fatifdatio appellatur judicatum Jolvi : unde autem 
lie appelletur, facile eft intelligere. Namque ftipulabatur quis, ut 
folveretur fibi, quod fuiffet judicatum: multo magis is, qui in rem 
ndione conveniebatur, fatifdare cogebatur, fi alieno nomine judicium ac- 
cipiebat. Ipfe autem, qui in rem agebat, fi fuo nomine petebat, fatifdare 
non cogebatur. Procurator vero, fi in rem agebat, fatifdare jubebatur, rem 
rat am dominum habiturum. Periculum enim erat, ne iterum dominus de 
eadem re experiretur. Tutores vero et curatores eodem modo, quo pro* 
curatores, fatifdare debere, verba edidti faciebant. Sed aliquando his 
.agentibus fatifdatio remittebatur, Hxc ita erant, li in rem agebatur. 

In taking fecurity, the anti cuts perfued a different method from that, which the 
moderns hare made choice of ; for antiently , if a real .action was brought, the defen- 
dent, or party inpoffeffion, was compelled to give fecurity, to the end, that , if he loft his 
caufe , and would- neither reft ore the thing it [elf, nor pay the eftimation of it, the 
demandant might be inabled either to fue fuch def endent, or the parties bound for him ; 
and this fpecies of caution is termed judicatum folvi; nor is it difficult to under ft and, 
zvhy it is fo called \ fince every demandant ftipulated, that the thing adjudged to him 
JJjcidd be paid , We have already obferved, that whoever defended his own caufe, was 
obliged to give fecurity , it is therefore with much greater reafon , that the pro El or in 

a demandant in 

a real 


the caufe of another ftjould be compelled to give caution . 


But , 
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a real abltcn had fued in his own name, be was under no neceffity of giving fcentity ; 
yet, if be fued only as a problcr, he was obliged to give caution , that his atls would 
be ratified by his principal rem ratam dominum habiturum ; for the danger was, 
left the client or party principal Jhould bring a frefh fuiU for the fame thing: and\ by 
the words of the edict , even tutors and curators were compelable to give caution, as 
well as premiers, tho * it was fometimes remited, when tutors , or curators , were de¬ 
mandants j and fuch was the practice in regard to real actions . 


De judicio perfonali. 

§ I. Si vero in perfonam, ab a&oris quidem parte eadem obtinebant, 
qu$ diximus in a&ione, qua in rem agitur : ab ejus vero parte, cum 
quo agitur, fiquidem alieno nomine aliquis interveniret, omnimodo 
fatifdaret, quia nemo defenfor in aliena re fine fatifdatione idoneus elie 
creditur. Quod fi proprio nomine aliquis judicium accipiebat in perfo¬ 
nam, judication Jbhi fatisdare non cogebatur. 



Jus novum. 


De reo. 


§ II. Sed hodie haec aliter obfervantur. Sive enim quis in rem a&ione 
convenitur, five perfonali, fuo nomine, nullam fatifdationem pro litis 
?eftimatione dare compellitur > fed pro fua tantum perfona, quod in 
judicio permaneat ufque ad terminum litis 5 vel committitur fuse pro 


vel 


miffioni cum jurejurando, quam juratonam cautionem vocant 
nudam promiffionem, vel fatifdationem, pro qualitate perfonae, fux dar 
compellitur. 

§ 2. But at p 


c 


ferve a very different practice ; for , if a defende, 


ed either in a real or per final 


l 


caufe , be 


ip el- 


give feetrrilyfor the payment cf the eft im at ion of the fuit, but only for k 


to wit , 


he will remain in judgment till the caufe is determined 


this 


perfin. 

fecurity is fimetimes given by fureties \ fimetimes by a premifi upon oath , which is 
called a juratory caution \ and fimetimes by a fimple promife without an oath, accord¬ 
ing to the quality of the perfin of the defendent. 


De procurator a&oris. 

§ III. Sin autem per procuratorem lis vel infertur vel fufeipitur; in 
a&oris quidem perfona, li non mandatum a&is infinuatum eft, vel prae- 
fens dominus litis in judicio procuratoris fui perfonam confirinaverit, 

ratam rem dominum habiturum, fatifdationem procurator dare com¬ 
pellitur. 
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pellitur. Eodem obfervando et fi tutor vel curator, vel aliae tales per* 
ibnas, qua2 alienarum rerum gubernationem receperunt, litem quibuf- 
dam per alium inferunt. 

§ 3. But, if a fuit is commenced or defended by a pro Pi or, the pro PI or of the plain- 
tiff, if he docs not either inrol a mandate of appointment in the aPls of court, or 
caiife his client to nominate him publicly, is obliged to give fecurity, that his client will 
ratify his proceeding. "The fame rule is alfo to be obferved, if a tutor, curator, or 
any pcrfon, to whom the management of the affairs of other's is in trifled, commences 
a fuit' by a pro Pier. 


De procuratcre rei preefentis. 

§. IV. Si vero aliquis convenitur, fiquidem prxfens procuratorem 
dare paratus eft, poteft vel ipfe in judicium venire, et fui procurators 
perfonam per judicatum folrci latifdationem folemni ftipulatione fir mare; 
vel extra judicium fatifdationem exponere, per quarn ipfe fui procura¬ 
tors fidejuflor exiftat pro omnibus judicatum Johi fatifdationis claufulis. 
Ubi et de hvpotheca iuarum rerum convenire compellitur, five in 
judicio promiierit, live extra judicium caverit, ut tarn ipfe quam hare- 
des ejus obligentur. Alia infuper cautela, vel fatifdatione propter per¬ 
fonam ipfius exponenda, quod tempore fententire recitanda: in judicium 
veniet, vel, li non venerit, omnia dabit fidejuffor, qua; in condemna- 
itione continentur, nil! fuerit provocatum. 


§ 4. But, when a party is convened, if he is ready to nominate a pro PI or, fuel: party 
%nay appear in open court, and confirm the nomination ly giving the caution judi- 
car um folvi under the ufual fiipulation \ or he may appear out of court, anil be¬ 
come himfelf the furety, that his prcPlor will perform all the covenants in the inftru- 
ment of caution j and whether the party convened does this in court, or out of 
court, he is obliged to make his eft ate chargeable, that his heirs, as well as himfelf. 
Duly be liable to an atlion. And a farther fecurity muft likewife be given, that he 
will either appear in perfon at the time of pronouncing Jintence, or that his fureties, in 
cafe of his non-appearance , ft:all be bound to pay whatever the fentcnce exaPls, if no 
appeal is interpofed. 


De procuratorc rei abfentis . 

§ V. Si vero reus prxfto ex quacunque caufa non fuerit, et alius velit 
defenlionem ejus lubire, nulla differentia inter a&iones in rent vel 
perfonales introducenda, poteft hoc facere : ita tamen ut latifdationem 
judicatum Johi pro litis aeftimatione praeftet. Nemo enim fecundum 

veterem regulam (ut jam di&um eft) alienee rei fine fatifdatione defen* 
for idoneus intelligitur. 

§ 5. When a defen dent does not give an appearance, then any other perfon, who 
is willing, may take upon himfelf the defenfe for him, and this may be done either in a 
real or pcrfonal aPlion without diftinclion, if the caution judicatum folvi is entered 
into for the payment of the eftimation of the fuit ; for no man , (according to the antiem 

ruk 
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rule already mentioned\) can be jaid to defend the caufe of another legally, unlefs fecurity 
is given . 

Unde hcec forma difeenda . 

§ VI. Quae omnia apertius et perfe&ius quotidiano judiciorum ufu in 
ipfis rerum documents apparent. 

§ 6 . But all fucb formalities may be more perfectly learned, from the ufage and 
practice of courts, 

Uhi hcec for?na obfervanda . 

§ VII. Quam formam non folum in hac regia urbe, fed etiam om- 
iiibus noftris provinces, (etii propter imperitiam forte aliter celebratur,) 
cbtinere cenfemus: cum neceffe fit, omnes provinces caput omnium 
noftrarum civitatum, id eft, hanc regiam urbem, ej ufque obfervantiam, 
fequi. 

§ 7. We have judged it expedient, that thefe forms jhall obtain not only in Con- 
ftantinople, but alfo in all our other provinces, in which a different practice may 
have hitherto prevailed thro 9 the want of knowledge \ for it is neceffary , that all the 
provinces fljould be guided by the example of the capitol of our dominions, and follow 
the practice of our royal city. 



Titulus Duodecimus. 

De perpetuis et temporalibus a&ionibus, 

et quae ad haeredes et in haeredes tran- 
feunt. 


C. iv. T. ii. 



De ferpetuis et temporalibus aSlionibus. 

O C loco admonendi fumus, eas quidem a^tiones, qua? ex lege, 
fenatufve confulto, five ex facris conftitutionibus, proficifcuntur, 
perpetuo folere antiquitus competere, donee facrce conftitutiones tam in 
rem, quam in perfonam, adtionibus certos fines dederunt: eas vero, 
qux ex propria prsetoris jurifdibtione pendent, plerumque intra annum 

: nam et ipfius praetoris intra annum erat imperium. Aliquando 
tamen et in perpetuum extenduntur: id eft, ufque ad finem con¬ 
ftitutionibus introdu&um; quales funt cx , quas bonorum pofTefibri, 


vivere 


K 


Ciete- 
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ft 

caste rifque, qui haeredis loco funt, accommodat. Furti quoque ma- 
jiifefti adlio, quamvis ex ipftus praetoris jurifdidtione proficifcatur, 
tamen perpetuo datur. Abfurdum enim effe exiftimavit, anno earn 
terminari. 

All thofe aftions, which took their rife from the law, the decrees of the fenate, or 
the conjlitutions, were antiently reputed perpetual ; hut the later emperors have by 
their ordinances fixed certain limits both to real and perfonal actions . Athens, given 
by virtue of the prater's authority , are generally limited to the fpace of one year ; 
for fuch is the duration of his office j but fometimes the pratorian aftions are made 
perpetual ; that is, they are extended to the limits introduced by the conjlitutions ; fuch 
are thofe aftions, which the praetor gives to the pojfejfors of goods, and to others r 
who hold the place of heirs. ‘The a ft ion of manifeji theft is alfo perpetual, alt ho* it 
proceeds from the mere authority of the pr<etor ; for it was thought abfurd, that this 
afticn Jhould determine within the fpace of a year , 

Perpetuo folere.] It is certain, that the time writ of right was afterwards reduced to a narrower 

©f bringing actions in England has been limited compafs by the flat, of Wejlminfler , 3 Edw. 1 ; 
by fome of our earlieft ads of parliament; and which limits it to commence only from the time 
from hence it hath become the general opinion, of Richard the ift; i. e. from the ift day of his 
that limitations were unknown to the common reign. But thefe limitations from fixed periods 
law. Till the 20th of Henry the 3d’s reign, became in procefs of time too large and ex- 
the limitation of a writ of right was from the tended; fo that, as lord Coke obferves, many 
time of Henry the firji, [a tempore regis Henrtci fuits, troubles, and inconveniences arofe; and 
fenioris .] but, by the llatute de merton, editum anno therefore the makers of the llatute of 32 H. 8. 
*20 .Hen. 3. it is enacted, that the limitation of a took another and more direft courfe, which 
writ of right fhall commence from the time of might indure for ever; and that was, to im- 
Henry the 2d, who began his reign in 1154, pole diligence and vigilance in him, who was 
whereas Henry the lit began his reign in Augujl to bring his adion; fo that, by one conflant 
1100; fo that this llatute made the limitation law, certain limitations might ferve, both for 
Ihorter by 54 years. Aififes of mort-auncefter the time prefent and all future times. <vid. Co. 
were alfo by the fame llatute reduced to com- Litt. 115. a. 2 Co. infi. 94. 93. The reader 
mence from the lall return of king John out of is refered to the flatutes of 32//. 8. cap. 2. and 
Ireland , which was in the 12th year of his 21 Jac. 1. cap. 16. in which ads the time of 
reign : and, in regard to afiizes of novel dif- bringing almoft every fpecies of adion is afeer- 
feiiin, it is likewile enaded, ut non cxcedant pri- tained within permanent and falutary limits. 
mam transfretationem do mini regis, qui nunc ejl. Conftitutionibus introdudum.] <vid. Cod. 7. 

[viz. H. 3.] in Vafconium. The limitation of a t. 39. //. 4. 5. Cod. 7. t. 40. jf. 5. /. 5. 

De aEtwribus, quee in hceredes tra?ifeunt vel non . 

§ I. Non autem omnes adtiones, quae in aliquem aut ipfo jure com- 
petunt, aut a pratore dantur, et in haeredem asque competunt, aut 
dari folent. Eft enim certiftima juris regula, ex maleficiis poenales 
aetiones in haeredem rei non competere ; veluti furti, vi bonorum 
raptorum, injuriarum, damni, injuriae. Sed haeredibus hujufmodi 
adtiones competunt, nec deneganturj excepta injuriarum adtione, et 
ft qua alia iimilis inveniatur. Aliquando tamen etiam ex contradtu 
adtio contra haeredem non competit j, veluti cum teftator dolofe verfa- 
tus fit, et ad b:eredem ejus nihil ex eo dolo pervenit. Poenales autem 
aetiones, quas fupra diximus, ft ab ipfis principalibus perfonis fuerint 
conteftatae, et haeredibus dantur et contra haeredes tranfeunt- 


§ 1. But 
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§ i. But all aClions in generalwhich either the law, or the praetor, gives againft 
any man, will not alfo be given againft his heirs ; for it is a moft certain rule of law, 
that penal aClions, arifing from a male-fcazance, w/7/ not lie againft the heir of an 
offender •, as for inftance, actions of theft, rapin, injury, or damage injurioufly done: 
but neverthelefs thefe actions will pafs to heirs, and are never denied, but in an aElion 
of injury, and in other cafes of a fimilar nature •, yet fometimes even an a Elion of con¬ 
tract will not lie againft an heir, as when a teftator a Els fraudulently, and nothing 
comes to the poffeffion of the heir by reafon of the fraud ; but, if the penal actions, of 
which we have already fpoken, are once contefted by the principal parties concerned, 
they will afterwards pafs both to, and againft, the heirs of fuch parties. 

Non autem omnes aftiones.] It is a maxim “ in execution to efcape and afterwards dies, 

In the law of England, “ that perfonal aft ions “ no aftion will lie againft his executors_ 

« die with the perfon; fo that, if a tenent for « or if a battery is commited upon a man, 
“ years commits wafte, and dies, an aftion of “ and either the aggreffor, or the party aggriev- 

** wafte will not lie againft his executors - - “ ed ihould die, the aftion is gone. 1 * 

« or if the keeper of a prifon permits a man 

Si, pendente judicio , reus aElori fatisfecerit . 

§ II. Supereft, ut admoneamus, quod, ft ante rem judicatam Is, cum 
quo a&um eft, fatisfaciat a&ori, officio judicis convenit eum abfolvere 
licet in ea caufa fuiftet judicii accipiendi tempore, ut damnari deberet j 
et hoc eft, quod antea vulgo dicebatur, omnia judicia abfolutoria efle. 

§2 .It remains to be obferved, that, if the defendent before fentcnce gives full fa- 
tisfaElion to the plaintiff, it is the duty of the judge to difmifs fuch defendent, altho\ 
at the time of conteftation of fuit, his caufe was fo bad, that he deferved to be 
condemned ; and upon this account it was antiently a common faying, that all aElions 

were difmiffible ; 



Titulus Decimus-Tertius. 

De exceptionibus. 

i 

D. xliv 4 T. i. C. viii. T. 36, 



ennn 


Continuation Ratio exceptionum . 

uitur, ut de exceptionibus difpiciamus. Comparata? autem funl 
exceptiones defendendorum eorum gratia, cum quibus agitur. Sa?pe 
accidit, ut licet ipfa perfecutio, qua attor experitur, jufta lit, 


tamen iniqua fit adverfus eum, cum quo agitur 


It follows, that we jhould 


ft exceptions. Exceptions have been introduced 


(fes for the defenfe of the party cited ; for it often happens, that a ft 


which 


if elf is juft 


yet become unjuft, when commenced againft a wrong perft 
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Exempt a : quod met us caufa> de dolo , in fa Bum. 

§ I. Verbi gratia, ft metu coadus, aut dolo indudus, aut errors 
lapfus, ftipulanti Titio promiftfti, quod non debueras promittere, palain 
eft, jure civili te obligatum elTe, et adio, qua intenditur, dare te 
oportere, efficax eft: fed iniquum eft, te condemnari. Ideoque datur 
tibi exceptio, quod metus caufa, aut doli mali, aut in fadum, com- 
polita ad impugnandam adionem. 

§ i. If a man , who is compelled by fear , or induced by fraud or miftake, makes 
c promtfe to Titius, for example, by Jlipulation ; yet it is evident, that he is bound 
by the civil law, and that Titius may have an efficacious allion •, but it would be un- 
jkji, that a condemnation Jhould follow •, and therefore the party, who made fucb 
premife, is permited to plead exceptive matter in bar to the aflion, ly feting forth , 
that the premife was extorted by fear or fraud , or otherwife by alleging the peculiar 
circumfiances of the cafe, whatever they are, and thefe are called exceptions in fadhnn 
corr.pofita j i. e. exceptions on the faff. 


De non numerata pecunia . 

§ II. Idem juris eft, ft quis quaft credendi caufa pecuniam a te 
ftipulatus fuerit, neque numeraverit. Nam, earn pecuniam a te petere 
potfe eum, certum eft: dare enim te oportet, cum ex ftipulatione 
tenearis. Sed, quia iniquum eft, eo nomine te condemnari, placet, 
exceptione pecunia non numerate te defendi debere : cujus tempora 
nos fecundum quod jam fuperioribus libris feriptum eft) conftitutione 
noitru ccardavimus. 


/' 


i. Tie fame practice prevails, if Semprcnius, fer example, caufes Titius to 
ate to repay him money, which Titius never received from him. It is certain, 
Semproraus rs th’s erf way bring an action, for Titius is bound by the jlipu- 
\ asworld be ivff, that he Jhould be condemned upon that account , he 
owed :o defend l :iw cof by an exception pecunia? non numerata?, i. e. on ac- 
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years; but 'JuJUnian retrained it to two years 


I'he time iinvtci tor bringing the exception cf See ice ltd title of the 3 d injhtute. 
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De pa Bo. 

§ III. Praterea debitor, ft pactus fuerit cum credkore, ne a fe pecunia 
peteretur, nihilominus obligatus manetj quia pado convento obliga- 
tior.es non cmnino diiiblvuntur : qua de caula efticax eft adverfus eum 


acti 
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condemnari, defenditur per excep 
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§ 3. And farther, alt ho' a debtor enters into a compaft with his creditor, that 
his creditor Joall not fue him , yet the debtor remains bound for obligations arc not 
to be wholly diffohed by a nude agreement ; and therefore an aft ion in this form , ii 
paret, eum dare oportere, would be efficacious againft the debtor •, but, as it would 
be unjuft, that the debtor Jhould be condemned to make payment, notwithjlanding the 
agreement, he is therefore permited to defend himfelf by an exception of compaft. 


De jurejurando. 

§ IV. iEquc, ll debitor creditore, deferente juraverit, nihil fc dare 
oportere, adhuc obligatus permanet: fed, quia iniquum eft de perjurio 
quaeri, defenditur per exceptionem jurisjurandi. In iis quoque adtio- 
nibus, quibus in rem agitur, aeque neceftariae funt exceptiones; veluti 
li petitore deferente polfeftbr juraverit, earn rem fuam efle, et nihilo 
minus petitor eandem rem vindicet. Licet enim verum fit, quod 
intendit, id eft, rem ejus efie j iniquum tamen eft, poflefTorem con- 
demnari. 




De cceteris exceptionibus . 

^ VI. Hite exempli caufa retulifie fufficiat: alioqui, quam cx multis 
variifque caufis exceptiones nccefiariae lint, ex latioribus digcftoruin 
feu pandedtarum libris intelligi poteft. 
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Divifto prima, 

§ VII. Quarum quasdam ex legibus, vel iis, qua? legis vicem obti- 
nent, vel ex ipfius praetoris juriTdidtione, Tubftantiam capiunt. 

§ 7. Some exceptions proceed from the laws tbemfelves, or from thofe regulations , 
which hold the place of laws i but others take their rife from the authority of the 
praetor. 

Dtvifo fecund a . 

§ VIII. Appellantur autem exceptiones aliae perpetuae et peremptoriae, 
alias temporaies et dilatoriae. 

§ 8. Some exceptions are called perpetual and peremptory \ others are termed tern* 

porary and dilatory . 

De peremptoriis . 

§ IX. Perpetuae et peremptorias Tunt, quae Temper agentibus obftant, 
et Temper rem, de qua agitur, perimunt: qualis eft exceptio doli 
mali, et quod metus cauTa fadtum eft, et padti conventi, cum ita 
convenerit, ne omnino pecunia peteretur. 

§ 9. The perpetual and peremptory are thofe , which always obfruft the party 
agent , and defray the force of the aftion —- of this fort is the exception of fraud , of 
fear , and of compaft, when it is agreed , that the money Jhall not be fued for . 

De dilatoriis. 

§ X. Temporaies atque dilatoriae Tunt, quae ad tempus nocent, et 
temporis dilationem tribuunt: qualis eft padti conventi, cum ita con¬ 
venerit, ne intra certum tempus ageretur, veluti intra quinquennium: 
nam, finito eo tempore, non impeditur adtor rem exequi. Ergo ii, quibus 
intra certum tempus agere volentibus objicitur exceptio aut padti con¬ 
venti, aut alia Timilis, difFerre debent adtionem, et poft tempus agere. 
Ideo enim dilatoriae iftae exceptiones appellantur. Alioqui, ft intra tempus 
egerint, objedtaque fit exceptio, neque eo judicio quicquam conTeque- 
bantur propter exceptionem, neque poft tempus olim agere poterant, 
cum temere rem in judicium deducebant et conTumebant; qua ratione 
rem admittebant. Hodie autem non ita ftridte hoc procedere volumus; 
Ted eum, qui ante tempus padtionis vel obligationis litem inTerre auTus 
fit, Zenonianae conftitutioni Tubjacere cenfemus, quam Tacratiftimus 
legiflator de iis, qui tempore plus petierint, protulit: et inducias, quas 
ipTe adtor Tponte indullerit, vel quas natura adtionis continet, Ti con- 
tempferit, in duplum habeant ii, qui talem injuriam pafli Tunt; et, poft 
cas finitas, non aliter litem TuTcipiant, nid omnes expenTas litis antea 
acceperint: ut actores, tali poena perterriti, tempora litium doceantur 
obTervare, 


§ 10. Tem - 
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5 10 . Temporary and dilatory exceptions are thofe, which operate for a time , and 
create delay : fuch is the exception of an agreement not to perfue a debt within a cer¬ 
tain time, as within five years ; but at the expiration of that time the creditor may 
proceed ; and therefore thofe , againfi whom an exception of agreement , or any other 
fimilar exception can be objected , mufi delay their attion, anal not free. , till the time 
agreed upon is expired ; and it is for this reafon , that thofe exceptions are termed dila¬ 
tory : and formerly , if the parties agent had fued within the time , in which it was 
agreed not to fue , and an exception was interpofed , it not only hindered fucb parties 
from obtaining in that caufe ; but it alfo difabled them from proceeding, even after 
the expiration of the time agreed on *, for they were reputed to have loft their right> 
by having commenced a temerary fuit. But we have been willing to mitigate this 
rigor , and have decreed, that whoever prefumes to commence a fuit before the time 
limited by the agreements fiall be fubjeft to the conftiiution of Zeno concerning thofe y 
who demand more than their due : and, if a party agent breaks in upon the times 
which he has before fpontaneoufly allcweds or contemns the limits, which the nature 
of fome aftions allows the party defendenty who fuffers fuch injurious treat¬ 
ments becomes intituled to twice the time before allcweds andy even when that is ex¬ 
pired, can not be obliged to give an appearance , till he has been reimburfed the whole 
of his expenfes *, and this we have ordained in terrorem, that all plaintiffs may be 
taught to obferve the proper time of commencing their fuits. 

Subjacere cenfemus.] Neither the conllitution of Z eno, nor that of Jvftinian , is extant. 



5 Xi. Prasterea etiam ex perfona funt dilatoriae exceptiones, quales 
funt procurator^, veluti fi per militem, aut mulierem, agere quis velit. 
Nam militibus nec pro patre, vel matre, vel uxore, nec ex facro re- 
feripto, procuratorio nomine experiri conceditur. Suis vero negotiis 
fuperelTe fine oftenfa militaris difeiplinae poffunt. Eas vero exceptiones, 
quae olim procuratoribus propter infamiam vel dantis, vel ipfius procu¬ 
rators, opponebantur, cum in judiciis frequentari nullo modo perfpexi- 
mus, conquiefcere fancimus j ne, dum de his altercatur, ipfius negotii 
difeeptatio proteletur. 
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Titulus Decimus-quartus. 

De replicationibus. 

De replication. 

I Nterdum evenit, ut exceptio, quae prima facie jufta videtur, tamen 

inique noceat: quod cum accidit, alia aliegatione opus eft, adju- 
vandi adoris gratia: quae replicatio vocatur; quia per earn replicator 
atque refolvitur jus exceptionis: veluti cum padus eft aliquis cum 
debitore fuo, ne ab eo pecuniam petat, deinde poftea in contrarium 
padi funt, id eft, ut creditori petere liceat: ft creditor agat, et exci- 
piat debitor, ut ita demum condemnetur, ft non convenerit, ne earn 
pecuniam creditor petat, nocet ei exceptio: convenit enim ita. Namque 
liihilominus hoc verum manet, licet poftea in contrarium padi fint. Sed 
quia iniquum eft, creditorem excludi, replicatio ei dabitur ex pofteriore 
pado con veil to. 

Sometimes an exception , which appears at the jirfi ‘view to he valid, is neverthelefs 
not fo: and, when this happens, there is a necejjity for an additional allegation in 
aid of the plaintiff\ and this is called a replication , hecaufe the force of the exception 
is replicated, that is, unfolded, and deflroyed by it: as if a creditor Jhould covenant 
with his debtor not to fue him, and it jhould afterwards be agreed between them, that 
the creditor may fue, in confluence of which agreement the creditor brings an a ft ion* 
10 which the debtor excepts, alleging the agreement of his creditor not to fue him ; in 
this cafe, the exception would be of weight \ for, as fuch an agreement was entered into, 
it remains good, altho ’ a fubfequent one was afterwards made to a contrary effett: 
but, as it would be unjuft, that a creditor Jhould be concluded by the exception , he is 
allowed to make a replication, by reafon of the fubfequent compaft. 

De duplicatione> 

§ I. Rurfus interdum evenit, ut replicatio, quae prima facie jufta eft, 
inique noceat: quod cum accidit, alia aliegatione opus eft, adjuvandi 
i ei gratia j quae duplicatio vocatur. 

§1.7/ alfo fome times happens, that a replication at fir ft appears to be ccncludent , 
tho* it is not fo in reality ; and, when it fo happens, then another allegation, called 
a duplication, mnft be offered in fupport of the dependent. 

De triplicatione. 

§ II. Et, ft rurfus ea prima facie jufta videatur, fed propter aliquam 
caufam adori inique noceat, rurfus alia aliegatione opus eft, qua ador 
adjuvetur , quee dicitur triplicate. 

* 


¥ 
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§ 2 . And when a duplication carries with it an appearance of jufiice, but is, upon 
fome account, injurious to the party agent, he may alfo, in his turn, give another 
allegation, which is termed a triplication. 

De cceteris exceptionibus . 

§ III. Quarum omnium exceptionum ufum interdum ulterius, quain 
diximus, varietas negotiorum introducit, quas omnes apertius ex di- 
geftorum latiore volumine facile eft cognofcere. 

§ 3. But the great variety of hufinefs, which continually occurs , often extends the 
ufe of all thefe exceptions, much farther, than We have mentioned ; but of tbofe a 
fuller htowlege may be obtained by a perufal of the larger volumes of the digejh . 



§IV. Exceptiones autem, quibus debitor defenditur, plerumque 
accommodari folent etiam fidejufioribus ejus; et rede: quia, quod ab 
iis petitur, id ab ipfo debitore peti videtur : quia mandati judicio red- 
diturus eft eis, quod ei pro eo folverint. Qua ratione, et fi de non petenda 
pecunia padus quis cum eo fuerit, placuit, perinde fuccurrendum effe 
per exceptionem padi conventi illis quoque, qui pro eo obligati funt, 
ac fi etiam cum ipfis padus eflet, ne ab eis pecunia peteretur. Sane 
quaedam exceptiones non folent his accommodari. Ecce enim debitor, 
fi bonis fuis ceflerit, et cum eo creditor experiatur, defenditur per ex¬ 
ceptionem, Ji bonis cejferit. Sed haec exceptio fidejufioribus non datur; 
ideo fcilicet, quia, qui alios pro debitore obligat, hoc maxime profpicit, 
ut, cum facultatibus lapfus fuerit debitor, poffit ab iis, quos pro eo obli- 
gavit, fuum confequi. 

§ 4 . The exceptions, by which a debtor may defend himfelf, are generally allowed to 
be ufed by his bondfmen \ and this is a right practice •, for a demand, made upon 
them, is, as it were, a demand upon the debtor himfelf, who is compelable by an 
aft ion of mandate to pay over to his fureties whatever they have been obliged to pay 
upon his account ; and therefore, if a creditor hath covenanted with his debtor not 
to fue him, the bondfmen of fuch debtor may be aided by an exception of compaft, in 
the fame manner, as if the promife had been made exprefsly to them. But there are 
fome exceptions, which can not be made ufe of in behalf of fureties ; for altho*, when a 
debtor hath made a cefficn of bis goods, he may defend himfelf by alleging that cefficn, 
as cm exception to a fuit brought by a creditor, yet the fame exception cannot be alleged 
by the bondfmen ■, and the rcafon is evident for whoever demands fureties hath always 
this principally in view, that he may be able to recover his debt from thofe fureties , in 
cafe of failure in the principal debtor. 
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De interdi&is. 
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Continuatio et definitio. 

S Equitur, ut difpiciamus de interdidis, feu adionibus, quae pro his 

exercentur. Erant autem interdida formas atque conceptiones 
verborum, quibus praetor aut jubebat aliquid fieri, aut fieri prohibebat; 
quod tunc maxime fiebat, cum de pofTeffione aut quafi pofTeffione inter 
aliquos contendebatur. 

We are now led to treat of interdicts , or of thofe aClions , which fupply their 
place. Interdicts were certain forms of words , by which the praetor either com¬ 
manded or prohibited fomething to be done *, and thefe were chiefly ufed , when any 
contention arofe concerning poffejfion , or quzh-pojjejfion. 

Seu a&ionibus, qua: pro his exercentur.] In- of affife; and thefe, not to determine all caufes 
terdifts are wholly out of ufe among civilians, at fet times, as now, but upon every particular 
fo that at this day there is no difference be- emergency, as foon as it firft arofe; but fuch 
tween interdicts and aftions. See the laf fettion affairs are now managed by judicial writs, or 
of this title. And formerly the Roman praetors by the afliftence of the fheriff and juftices of 
ufed them chiefly to fupprefs tumultuary and peace in every county, vide Bratton, Britton , 
fudden violence, in regard to pofleflions; but, and Fleta, in their proper places. Ozvr/’s 
in thefe cafes, our anceilors were accuftomed to inf, h. 1 . 
delegate juftices of oyer and terminer , or julticcs 


Reftitu- 


Divijio prhna, 

§ I. Summa autem divifio interdidorum haec eft, quod aut prohibi- 
toria funt, aut reftitutoria, aut exhibitoria. Prohibitoria funt, quibus 
praetor vetat aliquid fieri j veluti vim fine vitio poffidenti, vel mortuum 
inferenti, quo ei jus erat inferendi; vel in facro loco asdificari, vel in 
ffiimine publico ripave ejus aliquid fieri, quo pejus navigetur. 
toria liint, quibus reftitui aliquid jubet: veluti bonorum pofTefTori pof- 
feffionem eorum, qua 1 quis pro haerede, aut pro pofleffore, poflidet ex ea 
hdereditate : aut cum jubet, ei, qui vi de polfefTione dejedus fit, reftitui 

Exhibitoria funt, per qua; jubet exhiberi; veluti eum, 
cujus de libertate agitur, aut libertum, cui patronus operas indkere 
velit; aut parenti liberos, qui in potelbte ejus funt. Sunt tamen, qui 
patent, interdida ea proprie vocari, qua? prohibitoria funt; quia inter- 
diccre fit denuntiare ctprohibere: reftitutoria autem et exhibitoria 

ie decreta vocari. Sed tamen obtinuit, omnia interdida appellari \ 
quia inter duos dicuntur. 


P 
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prop! 




75 


Lib. IV. Tit. XV. 

done, as when he forbids force to be ufed again ft a lawful poffeffor ; or againft a per* 
fon, who is burying another, where he had a right: or when he forbids an edifice to 
he raifed in a fiacred place, or hinders a work from being ere tied in a public river, cr 
cn the banks of it, which may render it lefis navigable. The reft oratory are thofie 
interdicts, by which the pr<etor orders fomething to be reftored, as the pojfeftion of 
goods to the univerfial fiuccejfor, who has been kept out of pGffeJfion by one, who had no 
right; or when the praetor commands poffejfwn to be reftored to him, who hath been 
forcibly ejected. And the exhibitory interdicts are thofie, by which the praetor com¬ 
mands fame exhibit to be made, as of - a jlave, for example, concerning who fie liberty a 
caufie is depending ; or of a freed-man, from whom a patron would exad the fervice 
due to him ; or of children to their parent, under who fe power they are. Come never - 
thelefis imagine, that interdicts can with propriety be only prohibitory, becaufe the 
word interdicere Signifies to denounce and prohibit — and that the reftoratory and 
exhibitory interdicts might more properly be called decrees ; yet it hath obtained by 
ufiage, that they fihould all be termed interdicts, becaufe th y are pronounced between 
two, [inter duos dicuntur,] the demandant and the pojfejjbr. 

Divijio fecund a. 

§ II. Sequens divifio interdidtorum hsec eft, quod quaedam adipif¬ 
cendae pofleflionis caufa comparata funt, quaedam retinendae, quaedam 
recuperandae. 

§ 2. The fecond divificn of interdicts is into thofie, which are given for the ac¬ 
quisition, the retention, or the recovery of a pojfeftion. 


De interdiElis adipifcendae . 

§ III. Adipifcendae pofleflionis caufa interdidhim accommodatur 
bonorum pofleffori, quod appellatur, Quorum bonorum ; ejufque vis et 
poteftas haec eft, ut, quod ex iis bonis quifque, quorum pofleflio alicui 
data eft, pro haerede aut pro polfefTore poftideat, id ei, cui bonorum 
pofleflio data eft, reftituere debeat. Pro haerede autem poffidere videtur, 
qui putat fe haeredem efle. Pro pofleflore is poflidet, qui nullo jure rein 
haereditariam, vel etiam totam haereditatem, feiens ad fe non pertincrc, 
poflidet. Ideo autem adipifcendae pofleflionis vocatur interdidhim, quia 
ei tantum utile eft, qui nunc primum conatur adipifei pofleflionem. 
Jtaque, ft quis adeptus pofleflionem amiferit earn, hoc interdidhim ei 
inutile eft. Interdidhim quoque Salvianum adipifcendae pofleftionis 
caufa comparatum eft: eoque utitur dominus fundi de rebus colon!, 
quas is pro mercedibus fundi pignori futuras pepigiflet. 
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• ritance, knowing that the pojfeffion dees not belong to him. An interdift of aequiji- 
tion is fo called, bec#ufe it is ufeful to him only, who firft indeavors to acquire the 
pojfeffion \ and therefore this interdict would be ufelefs to any one, who had once ac¬ 
quired a pcjfeffwn, but afterwards loft it . The interdift, called the Salvian interdift, 
is alfo appointed for the acquijiticn of pojfeffion *, and is ufed by the proprietors of farms, 
in order to acquire the goods, which their tenents have pledged and ingaged, as a fecu- 
rityfor the payment of rent. 

Salvianum] This interdict is fo called from of Adrian, the Emperor. vid. ff. 43. /. 33. u 
Salvias Julianas , who drew it up by the order Menagii juris civ. amami fates. p. 132. 

De interdiElis retinendee . 


§ IV. Retinendae pofleflionis caufa comparata funt interdidla, utipojfi- 
detis , et utrubi cum ab utraque parte de proprietate alicujus rei contro- 
verfia fit, et ante quaeratur, uter ex litigatoribus poflideat, et uter petere 
debeat. Namque, nifi ante exploratum fuerit, utrius eorum pofTeflio 
fit, non poteft petitoria adlio inftitui: quia et civilis et naturalis ratio 
facit, ut alius poflideat, et alius a poflidente petat. Et, quia longecommo- 
dius eft et potius poflidere, quam petere, ideo plerumque, et fere femper, 
ingens exiftit contentio de ipfa poffeftione. Commodum autem poflidenti 
in eo eft, quod, etiam fi ejus res non fit, qui poflidet, fi modo adtor non. 
potuerit ftmm efle probare, remanetin fuo loco pofTeflio: propter quam 
caufam, cum obfeura funt utriufque jura, contra petitorem judicari 
folet. Sed interdidlo quidem uti pojjidetis de fundi vel aedium poflef- 
fione contenditur: utrubi vero interdidlo de rerum mobilium poflef- 
lione : quorum vis ac poteftas plurimam inter fe differentiam apud 
veteres habebat: nam uti pqfjidetis interdidlo is vincebat, qui interdidli 
tempore poflidebat; fi modo nec vi, nec clam, nec precario, nadtus 
f uerat ab adverfario pofleflionem : etiamfi alium vi expulerat, aut clam 
arripuerat alienam pofleflionem, aut precario rogaverat aliquem, ut fibi 
poflidere liceret. Utrubi vero interdidto is vincebat, qui majore parte 
anni nec vi, nec clam, nec precario, ab adverfario poflidebat. Hodie 
tamen aliter obfervatur: nam utriufque interdidli poteftas (quantum 
ad pofleflionem pertinet) exaequata eft, ut ille vincat et in re foli, et in re 
mobili, qui pofTeflioncm nec vi, nec clam, nec precario, ab adverfario, 
litis conteftatse tempore, detinet. 


of 


§4. The inter di 

retaining 



poflidetis and utrubi ha 


Z£ 


been 


for, when there 


controversy between 


educed ft 


the fake 


parties 


censing property, it is ncceffiary to inquire, win h of them is in pojfeffion, that it may be 
known, who ought to be the demandant for, till the pojfeffion is afeertained, an 


of demand 


can 


be irftituted \ and natural reafon teaches 


that 


v 


•ken 


one of the parties is in pojfeffion, the other muft of courfe be the demandant in the filit: 
but , as it is by far more advantageous to be the poffejfor, than the demandant, there 
ts generally great contention for the pojfeffion for alt ho 9 the poffejfor is not in reality the 

true proprietor, yet the pojjrffion will ft ill remain in him, if the plaintiff dees not prove 
the thing in litigation to be his own : 


and therefore , when the rights of parties 


dear, 
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clear i the fen fence is always againfi the demandant. By the i nterdifi uti poflidetis, 
the poffeffion of a farm or houfe is contended for and, by the interdict utrubi, tie 
poffeffion of things moveable is diluted. Tbefe interdicts antiently differed much in 
their force and effeCls\ for, by the interdict uti poflidetis, that party, who was in 
pojfeffion at the time of bringing the interdict, prevailed, if he had not obtained the 
pojfejfton from his adverfary, by force, clandeJHnely, or precarioufy ; but it was not 
material in what manner the pcffeffor had obtained the pojfeffion from any other perfon: 
and, by the interdict utrubi, that party prevailed, who had been in poffejficn for the 
great eft part of the year preceeding the cent eft, if he had not acquired that pojfeffion 
clandeftinely, precarioufly, or by force. But the prefent practice is never the lefts other- 
wife \ for the power of both interdicts in regard to poffeffion is now made equal ; fo 
that in any caufe, inftitilted either for things moveable or immoveable, that party pre¬ 
vails, who was in poffeffion at the time of contefting fuit, if it is not made apparent, 
that he gained fuch poffeffion by force, by clandeftine means, or precarioufy. 

L T ti poflidetis.] <vid.ff. 43. /. 17. Ulp. lib. 6 g. Utrubi.] <i 'id. ft. 43. t. 31. De utrubi. 
fid edictum. Cod. 8. t. 6. 



De retinenda et acquirenda pojfejffione . 

§ V. Pofiidere autem videtur quifque, non lohim fi ipfe poflideat, 
fed et fi ejus nomine aliquis in pofieflione fit, licet is ejus juri ilibjeCtus 
non fit: qualis eft colonus et inquilinus. Per eos quoque, apud quo: 
depofuerit quis, aut quibus commodaverit, ipfe pofiidere videtur: et 
hoc eft, quod dicitur, retinere pofiefiionem poife aliquem per quemiibef, 
qui ejus nomine fit in pofieflione. Quinetiam animo quoque folo re- 
tineri pofiefiionem placet: id eft, ut, quamvis neque ipfe lit in 
fione, neque ejus nomine alius, tamen fi non relinquends poffefiionis 
animo, fed poftea reverfurus inde decedent, retinere pofiefiionem vi- 
deatur. Adipifci vero pofiefiionem per quos aliquis poteft, fecundo 
libro expofuimus. Nec uiia dubitatio eft, quin animo folo 
pofiefiionem nemo poflit. 

§5. A man is regarded as a poffcffor, not only when he is himftf inpofffficn , hit 
alfo when any other, who is not under his power, holds poftiffw:* in his name ; as for in- 
fiance, a farmer, cr a tenent. Any perfon may alfo pofjffs by mans of the ft, to 
whom he hath ccmmited the thing in litigation, either as a depefit or a loan \ an i this 
is what is meant by faying, that a poff jfton may be retained by any one, by means of 
another , who poffeffes in his name, it is moreover held , that a pofjyjicn may be re¬ 
tained, by the mere intention only \ fir, alt ho ’ a man is neither in pcffjjion himfelf, 
nor any other for him, but has qui ted the pcffcff on of certain lan^s with an intent to 

- m /* • 1 « f / 1 1 • • /T* r 7 ^ 1 


adipuci 


return to them again, he fhall neverthelefs be deemed to condone in poffeffion. H e have 
already explained, in our frond inftitute, by what perfons any man may acquire poft- 
fejfton • and, aliho ’ it may be retained folo animo, that is, 'by an intention cny, yd 

./ for the acquisition of pffcjjion. 


it is indubitable, thu a mere intention is not jujf 
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dictum unde vi: per quod is, qui dejecit, cogitur ei reflituere pofieflio- 
nem, licet is ab eo, qui vi dejecit, vi, clam, vel precario, pofiideat. 
Sed ex conftitutionibus facris, (ut fupra diximus,) fi quis rem per vim 
occupaverit, liquidem in bonis ejus eft, dominio ejus privatur : fi aliena, 
poft ejus reltitutionem, etiam aeflimationem rei dare vim pafTo compel- 
litur. Qui autem aliquem de poffeflione per vim dejecerit j tenetur 
lege Julia de vi privata, aut de vi publica. Sed de vi privata, fi fine armis 
vim lecerit j fin autem armis eum de pofTeiiione vi expulerit, de vi 
publica tenetur. Armorum autem appellatione non folum fcuta et 
gladios et galeas, fed et fuftes et lapides, fignificari intelligimus. 

§ 6. The interdict for the recovery of pojfejfion is generally made ufe of when any 
perf'on hath been forcibly oufted from the pojjefticn of his houfe or eft ate •, for the party 
c ufted is then intituled to the interdid unde vi, by which the intruder is compeled to 
reft ore him to pcjfeffton, alt ho* be, who had been thus forcibly oufted, was himfelf in 
peffort by chiudeftine means , by force, or precarioufty. But, as we have before 
cb fenced , it is provided by the imperial conftituticns, that, whenever any man feizes a 
thing by force, if it is his own, he fhcll lofe his property in it ; and, if it belongs to 
another , he fhcdl be compeled not only to make reftitution, but alfo to pay the full value 
to the party , who fuffered the force. But whoever oufts another of pojfejfion by force, 
is likewifi fubjebl to the law Julia, de vi privata, or de vi publica: — if the 
feiftng or intrusion was affcCled without weapons, then the offender is only liable to the 
law de vi privata •, bat, if it was ejfeCled by an armed force, he is then fubjebl to the 
law de vi publica. IVe comprehend not only Jhiclds, /words, and helmets under the 
term arms , but alfo clubs and ft ones. 

Sed ex conliitutionibus.] •vid. Cod.Z. t. 4. Tenetur lege Jilia.] vid. ff. 43. /. 16. 

undent. ff- 47- 1 . 1. 

Divifio tertia . 

§ VII. Tertia divifio interdidtorum eft, quod aut fimplicia funt, aut 
duplicia. Simplicia funt, veluti in quibus alter adtor, alter reus eft: 
qualia funt omnia reftitutoria, aut exhibitoria. Nam adtor is eft, qui 
deliderat aut exhiberi aut reftitui: reus autem is eft, a quo defideratur, 
ut reflituat, aut exhibeat: prohibitoriorum autem interdidtorum alia 
fimplicia funt, alia duplicia. Simplicia funt, veluti cum praetor prohi- 
bet in loco facro, vel in dumine publico, ripave ejus, aliquid fieri. 
Nam adtor eft, qui deliderat, ne quid fiat: reus eft, qui aliquid facere 
conatur. Duplicia funt, veluti uti pojjidetis interdidtum, et utrubi. 
Idco autem duplicia vocantur, quia par utriufque litigatoris in his con¬ 
ditio eft: nec quifquam praecipue reus vel adtor intelligitur: fed unul- 
quifque tarn rei, quam adtoris, partes fuftinet. 

§ 7. The third divifton of interdicts is into fimple and double interdicts: the fimple 
are thofe, in which there is both a plaintiff and a defendent ; and of this fort are all 
reft or at cry and exhibit cry interdicts ; for the plaintiff, or demandant, is he, who requires 
fomething to be exhibited or reftored \ and the defendent is he, from whom the exhibi¬ 
tion or reftitution is required. But of the prohibitory interdicts fome are fmple, feme 

double *, 
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double •, they are ftmple , when the prat or forbids fomething to be done in a /acred 
place , on a public river, or upon the banks of it ; for the demandant is he, who 
dcfires , that fome aft Jhould not be done , and the defendent is he , who indea- 
vors to do it. The interdifts uti poflidetis and utrubi are inflames of the 
double interdifts ; and they are called double , becaufe in thefe the condition of either 
litigant is equal , the one not being underflood to be more particularly the plaintiff 
or the defendent , than the other j inafmuck as each fuflains the part of both. 


De ordme et vetere exitu . 


§ VIII. De ordme et vetere exitu interdidorum fupervacuum eft 
hodie dicere. Nam quoties extra ordinem jus dicitur, (qualia funthodie 
omnia judicia,) non eft necefle reddi interdidum : fed perinde judicatur 
line interdidis, ac ft utilis adio ex caufa interdidi reddita fuiftet. 


§8 .It would be fuperfiuous at this day to fpeak of the order , and antient effeft of 
interdifts: for , when judgments are extraordinary , (and at prefent all judgments are 
fo,) an inter dill is rendered unne c effary ^ and judgments are therefore now delivered 
without interdifts , in the fame manner , as if a beneficial aft ion was given in confe- 
quence of an interdift. 


Titulus Decimus-sextus. 

De poena temere litigantium. 


N 


De poems in genere. 


UNC admonendi fumus, magnani 


curam egifte eos, qui jura 


fuftinebant, ne facile homines ad litigandum procederent: quod 


nobis ftudio eft 


Idq 


maxime fieri poteft, quod temeritas tarn 


agentium, quam eorum, cum quibus agitur, modo pecuniara poena 
modo jurisjurandi religione, modo infamise metu coerceatur. 

Our legiflators and magifirates have ever been careful to hinder mankind from entei 
r into rafh and litigious contentions ; and we alfo arc Jludious to effeft the fame pic, 


mg 
pof, 


And, that fuch fuits may be the better prevented , the rafhnefs both of plaintiffs 


and defendents hath been property refrained , by pecuniary pitmjhments, the coerticn of 
an oath , and the fear of infamy. 

De jurejurando ct poena pecuniaria . 

§ I. Ecce enim jusjurandum omnibus, qui conveniuntur, ex con- 
ftitutione noftra deiertur: nam reus non aliter luis aliegationibus utitur. 


nifi prius juraverit, quod, putanslebona inftantia uti, ad contradicendum 
pervenit. At adverfus inficiantes, ex quibufdam caufis dupli adio 
conftituitur; veluti li damni injuriae, aut legatorum locis venerabilibus 


relidorum, nomine agatur. Statim autem ab initio pluris quam ftmpli 


c 
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efl a< 5 lio; veluti furti manifefli, quadrapli; nec manifefli, dupli. Nam 
ex his, et aliis quibufdam caufis, five quis neget, five fateatur, pluris 
quam fimpli efl adtio. Item adtoris quoque calumnia coercetur : nam 
etiam adtor pro calumnia jurare cogitur ex noflra conflitutione, quod 
non calumniandi animo litem moviflet, fed exiflimando, fe bonam 
caufam habere. Utriufque etiam partis advocati jusjurandum fubeunt, 
quod alia noflra conflitutione comprehenfum efl. Hasc autem omnia 
pro veteri calumniae adlione introdudla funt; quae in defuetudinem abiit; 
quia in partem decimam litis adlores multabat; quod nufquam fadlum 
elie invenimus: fed pro his introdudlum efl et praefatum jusjurandum, 
et ut improbus litigator et damnum et impenfas litis inferre adverfario 
fuo co^atur. 

O 

§ i .By virtue of one of our confiitulions, an oath mufi be adminifiered to every 
no. n, againjl whom an aElion is brought \ for a defcndent is not permited to plead, till 
he both firfi fworn, that he proceeds as a contradictor, upon a firm belief, that his 
cati'e is good. But aElions lie, in particular cafes, for double and triple value againfi 
thofe, who have given a negative ifjiie; as when a fuit is commenced on account of 
in; ur ions damage, or for a legacy, left to a facred place, as a church , hofpital , &c. 
There are alfo actions, upon which more than the fimple value is recoverable at the 
time of their commencement •, as upon an aElion of theft manifefl, which is for four¬ 
fold the value ; and upon an a Elion of theft not manifefl, which lies for double the 
value \ becaufe in thefe, as well as in fame other cafes, the aElion is at firfi given for 
more than the fimple value, whether the defendent denies or confejfes the charge brought 
againjl him. But the calumny of the plaintiff is alfo under refiraint ; for he too is 
compeled by cur confiitution to fivear, that he did not commence the fuit with an inten¬ 
tion to calumniate \ but upon a thorough confidence, that he had a good caufe: and, 
what is more, the advocates on both fides are likewife compelable to take a fimilar oath, 
the fu. b fiance of which is fet forth in another of our confiitutions . This praElice hath 
been, introduced in the place of the antient aElion of calumny , which compeled the 
plaintiff to pay the tenth part of his demand as a punifhment but this aElion is now 
ddfifed ; and, inftead of it, we have introduced the before-mentioned oath , and have 
ordained, chat every rafio litigant, who hath failed in his proof, Jhall be compeled to 
pey his a dv erf ary the damages and cofis offuit. 

MOVISSE SED ESTIMANDO BONAM CAUSAM 
HABERE. 

Reus autm non aliter fits allegationibus utatur , 
nifi prius et ipfe juraverit ; —- quod, putans se 

BONA INSTANT IA UT 1 , AD RELUCTANDUM 
PERVENERIT. Cod. 2 . /. 59. /. 2 . 

The canon law permits even a proftor to 
fwear in animam domini jiii. vid. decret. Greg. ix. 
lib. 2. t. 7. And this was formerly the pradlice 
in all the ecclefiaftical courts in England, vid. 
ord. judiiiorum. tit. 99. and no. — canon I 32. — 

But the oath of calumny is now difufed not 
on!) in England, but alfo in thofe countries, 
where the canon law is in full force, and where 
the civil law L the law of the land, vid. La ju~ 
rig prudence du code conferee avec let ordonnances 

royaux 




Lx conflitutione.] The oath of calumny was 


I 


1 


. t. 2. 1 . 44. 


1 


Jujiinian , as 
- digclts; ff. 


39 - 


t. 2. /. 13. $ 3 


. /. 2. //. 16. 34. ff. 

c Ci: dcitnni injefti ca- 


iv 0 r as 


) 


•veri jib; p'ilulat, prius de 1 alumni a jurare debet 

And :n f chon 4. of the fame book are thefe 

b'i ahn:0 nomine caveri tnibi damns in- 
feed pjlu.U'JK, jurare debeo , NON CALUMNIA: 
CAUM ID FUM, CUIUS NOMINE CAl'TUM 
fO'TULO, Fills. r >F POSTULATURUM. Vlpiort. 

But the oath feems afterwards to have fallen 
into defuetude, and to have been only revived by 
♦ he confiitution re/ered to; part of which is 
conceived in the following terms. After quidem 

uret NON CALyMNJAND! ANIMO LITEM SE 
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rtyaux de Frame, tom. i. p. 296.- Groemv. Alia noftra conflitutione.] *vid. Cod. 3. t. T. 

de 11 . abr. in \tam. injl. t. 16. —P hi liberti Bugnion l. 14. et novellam. Patroni autem caij'arum , See, 
ll. abr. trafcatus lib. I. cap. 3. 


De inf ami a . 

§ II. Ex quibufdam judiciis damnati ignominioft Hunt; veluti fiirti, 
vi bonorum raptorum, injariarum, de dolo ; item tutelar, mandati, 
depofiti, diredis, non contrariis adionibus; item pro focio; qua: ab 
utraque parte direda eft: et ob id quilibet ex fociis, eo judicio damnatus, 
ignominia notatur. Sed furti quidem, aut vi bonorum raptorum, aut 
injuriarum, aut de dolo, non folum damnati notantur ignominia, fed 
et padi: et rede : plurimum enim intereft, utrum ex delido aliquis, 
an excontradu, debitor ftt. 



In fome cafes the p, 


condemned become inf 


as 


of theft, 


rapin , injury , or fraud . The parties condemned are like-wife rendered ignominious 


an allion of tutelage , mandate , or depofit , if 


dired, and not a contrary 


allion. An allion of partenerfhip has alfo the fame effeEl \ for it is dire El in regard 


all the parteners ; and therefore any 


f them , who is condemned in fuch 


a Eli on. 


branded with infamy. But not only thofe , who have been condemned 


aElion of theft , rapine , injury ,. or fraud. 


endered inf 


but thofe alfi 


who have bargained to prevent a criminal prof 
for there is a wide difference between a debtor , 
upon contraEl. 


and this is a right p 


i 


'd 


debtor 


jf. 3. t. 2 . Cod. 2. “ trariis judiciis de dolo autperfidia non agitur. 


t. 12. 


a&ionibus 


“ fed tantum de calculo ct lupputatione ejus, 
“ quod contrario judicio agenti abeft. Vimi. 


Ill 


De in jus vocanclo. 

Omnium autem adionum inftituendarum princij 


ab 

Utiq 


ea 


P 


parte edidi proficifcitur, qua praetor edicit de in jus vocando. 
enim in primis adverfarius in jus vocandus eft, id eft, ad eum vo 
qui jus didurus fit. Qua parte praetor parentibus et patronis, i : 
rentibus liberil'que patronorum et patronarum, hunc praeftat hono- 
rem, ut non aliter liceat liberis libertifque eos in jus vocare, 
quam fi id ab ipfo prtetore poftulaverint et impetraverint.. 
ft quis aliter vocaverit, in eum pcenam folidorum quinquaginta 

ftituit. 


Et 
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patron, or the children of a patron , without f ub previous permiffion , he is fubjcft to 

a penalty of fifty folidi. 

De in jus vocando.] vid. jf. 2. t. 4. Cod. 2. t. 2. 




Titulus Decimus-septimus. 



De officio judicis in gen ere. 


S Upereft, ut de officio judicis difpiciamus. Et quidem in primis illud 

obfervare debet judex, ne aliter judicet, quamlegibus, aut confti- 

tutionibus, aut moribus, proditum eft. 

It now remains , that we Jhould inquire into the office and duty of a judge. And it 
is certain , that it ought to be his principal care never to determine other ways, than 
the laws , the confiitutions, or the cufioms and ufages , dir ell. 


De judicio noxali . 

§ I. Ideoque, ft noxali judicio aditus eft, obfervare debet, ut, fi con- 
demnandus videtur dominus, ita debeat condemnare : Publium Mcevium 
Lucio fitio in decern aureos condemno j aut noxam dedere . 

§ 1. And therefore , if a fuit is commenced by a noxal allion , the judge ought al¬ 
ways to obferve the following form of condemnation , if the defendent deferves to be 
condemned : e. g. I condemn Publius M^vius to pay Lucius TiTiusten 
aurei, or to deliver up the Have, who did the damage. 

De aEiionibus realibus. 

§ II. Et, ft in rem adum lit coram judice, live contra petitorem judi- 
caverit, abfolvere debet poftelforem : live contra polfeiTorem, jubere ei 
debet, ut rem ipfam reftituat cum frudibus. Sed, li polfelTor neget, 
in praefenti fe reftituere pofte, et fine fruftratione videbitur tempos 
reftituendi caufa petere, indulgendum eft ei; ut tamen de litis aefti- 
matione caveat cum fklejulTore, fi intra tempus, quod ei datum eft, 
non reftituerit. Et, fi haereditas petita lit, eadem circa frudus inter- 
veniunt, quae diximus intervenire de lingularum rerum petitione. II- 
lorum autem fruduum, quos culpa fua polTellbr non perceperit, live 
illorum, quos perceperit, in utraque adione eadem ratio pene habetur, 
li praedo fuerit. Si vero bonae fidei pollelTor fuerit, non habetur ratio 
neque confumptorum, neque non perceptorum. Poll inchoatam autem 

petitionem 
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petitionem etiam illorum frudhium ratio habctur, qui culpa poflefToris 
percepti non funt, vel percepti coniumpti funt. 

§ 3. When a caufe , commenced upon a real aft ion, is brought before a judge for 
his determination, and be thinks proper to pronounce againjl the demandant, the 
poffeffor ought then to be acquited ; but, if the judge thinks it juft to condemn the 
pojfejfor , the party condemned muft be admonifhed to reft ore the very thing, which was 
in difpute , together with all it's produce. But, if the poffeffor alleges, that he is 
unable to make an immediate refutation, and petitions for a longer time , without any 
feeming intention tofruftrate the fentence, he is to be indulged ; provided always, that 
he gives caution by a fufficient bondfman, for the full payment of the condemnation and 
cofts of fuit , if he Jhould fail to make reftitution within the time appointed. And , if 
an inheritance is fued for, a judge ought to determine juft in the fame manner in regard 
to the profits, as he would in a fuit for feme particular thing only ; for, if the 
defendent appears to have been a poffeffor in mala fide, then almcft the fame reafoning 
prevails in both aftions in regard to the profits , whether they were taken by the pofi 
Jeff or, or, thro ’ negligence , not taken by him: but, if the defendent was a bona fide 
poffeffor, then no account is expefted, either of fruits confumed, or of fruits not ga¬ 
thered, before the conteftation of fuit •, yet note, that, from the time of cent eft at ion, 
all fruits muft be accounted for, whether they were gathered and ufed, or left unga¬ 
thered, thro * the negligence of the poffeffor. 

De aclione ad exhibendum. 


§111. Si ad exhibendum actum fuerit, non fufficit, fi exhibeat rem 
is, cum quo adtum eft; fed opus eft, ut etiam rei caulam debeat ex- 
hibere, id eft, ut earn caufam habeat adtor, quam habiturus diet, li, 
cum primum ad exhibendum egiffet, exhibita res fuiilet. Idecque, li 
inter moras exhibendi ufucapta lit res a pofteifore, nihilominus con- 
demnabitur. Prastereafrudiuum medii temporis, id eft, ejus, quod poft 
acceptum ad exhibendum judicium, ante rem judicatam, intercelTerit, 
rationem habere debet judex. Quod ft neget reus, cum quo ad exhi- 
bendum adhirn eft, in praefenti fe exhibere pofTe, et tempus exhibendi 
caufa petat, idque line fruftratione poftulare videatur, dari ei debet, ut 
tainen caveat, le reftituturum. Quod li ncque ftatim iufili judkis rem 
exhibeat, ner-e poftea le exhibiturum caveat, condemnandus lit in id, 
quod adtoris intererat, li ab initio res exhibita ellet. 

§ 3. If a man proceeds by an a ft ion ad exhibendum, it is not fuff.dent, that the 
defendent Jhould exhibit the thing in quefticn, but he muft alfo be anfwmable for ell 
preftts and emoluments accruing from it * that the plaintiff may be in the fame fiat\ 
as if his property had been reft or ed to him ai the time, when he fir ft Irwigll Us 
a ft ion: and there/(.re, if the pcfjffor, during his delay to furrendcr the icing in 
difpute, fi: all gain a prefcripiive tine to it, yet fitch pc ft (for flail neverthelc s le con¬ 
demned to refiiiution ; for he flail net be allowed to avail hi inf If of his own del a v . 
And farther, it is the 'duty of the judge to take an account of the profits of the midale 
time, that is, of the time between conteftation and fin fence. But, if the demndeni 
declares , that he is not able inftantly to produce the thing a fudged, and g r nys a f »- 

M : i t. er 
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then time, without any appearance of affe fling a delay , a term ought to he affigntd 
him , upon his giving caution to make rcjiitution. But , if he neither obeys the com - 
mands of the magijlrate in injlantly producing the thing adjudgednor in giving a 
fufficient caution for the production of it at a future day , he mujl then be condemned 
to pay the full damages , which the demandant hath fufiained by not having the thing 
delivered to him at the commencement of the fuit. 


Families ereifeundez . 

§ IV. Si familiar ereileundas judicio adtum fit, lingulas res lingulis 
haeredibus adjudicare debet: et, fi in alterius perfona praegravare videatur 
adjudicatio, debet hunc invicem cohseredi certa pecunia (licuti jam 
didtum eft) condemnare. Eo quoque nomine cohaeredi quifque fuo 
condemnandus eft, quod folus frudtus haereditarii fundi perceperit, aut 
rem hsereditariam corruperit, aut confumpferit. Quag quidem fimiliter 
inter plures quoque quamduos cohseredes fubfequuntur. 

§ 4. When a fuit is commenced by the aClion familiar ereifeundae, for the partition 
if an inheritance , it is the duty of the judge to decree to each heir his refpeClive 
portion: and , if the partition, when made , is more advantageous to the one than to 
the other , then ought the judge , as we have before obferved , to oblige him , who has 
the large]} part to make a full rccompenfe in money to his coheir : it therefore follows , 
that every coheir , who hath taken the profits of an inheritance to his foie ufe , and 
confirmed them , is liable to be competed to make a refiitution. And this is the law 
not on J y when there are two heirs, but alfo when there are many. 


Si familiae ereifeundre.] That, which the Ro- 
marij called judicium fami Cut ercij'cundtr, is termed 
in the law of Erf and the partition of an inhe¬ 
ritance ; and this is made either by confent of 
co-heirs or bv the authority of the law. A par¬ 
tition by content requires but little explanation: 
it may be made by reference to friends, by lot, 
or by any other way, which the parties can 
agree upon. But partition bylaw is, when one, 
or more, of the parceners would have partition, 
and the rell will not agree to it; for then he, 
or they, who defire, that the inheritance fhould 


be divided, muft bring the writ de partition fa- 
cietida , by virtue of which thofe, who refufe to 
agree, may be compelled to fee their lands or 
inheritance portioned out by twelve jurors, and 
alhgned to each coheir by the fheriff. <r id. Co. 
Lift. lib. 3. cap. 1. — 1 Terms de la ley <v. partition. 
Bradt. lib. 3 .cap. 33. ^\.dc acquirendo reruns dominio. 

Note, that joint-tenents, and tenents in common, 
could not be obliged at common law to fuffer 
partition, but they are now compellable by aft 
of parliament, fee 31 H. 8. cap. 1 . and 3 2 H. 8. 
cap. 32. Co. Lift. ioc). 187. 198. b. 



§V. Eidem interveniunt, etfi communi dividundo de pluribus rebus 
actum fit : quod ii dc una re, veluti de fundo : fiquidem ilte fundus 


commode regionibus divilionem 


recipiat, partes ejus lingulis adjudicare 
debet; et, li unius pars pnrgravarc videtur, is invicem ccrta pecunia 
ajteri condemnandus eft. Quod fi commode dividi non pollit, vel it 
homo forte, aut mulus erit, de quo adtum lit, tunc totus uni adjudi- 
candus eft, ct is invicem alteri certa pecunia condemnandus eft. 
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veniently divided , ought to be adjudged to each claimant in equal portions *, and, if 
the Jhare of one is larger than the Jhare of another , the party , pojfcjfmg fuch large 
portion , mujl be condemned to make a recompenfe in money. But , if the thing feed 
for is of fuch a nature , that it can not be divided , as a Jlave , or an horfe for ex¬ 
ample , it mujl be given intirely to one of the coparceners , who mujl be ordered to make 
a fatisfaftion in money to the other. 


Finium repundorum . 

o 

§ VI. Si finium regundorum adtum fuerit, difpicere debet judex, an ne- 
ceflaria fit adjudicatio : quae lane uno cafu neceftaria eft, fi evidentioribus 
finibus diftingui agros commodius fit, quam olim fuillent diftindti. 
Nam tunc necefie eft, ex alterius agro partem aliquam alterius agri 
domino adjudicari. Quo cafu conveniens eft, ut is alteri certa pecunia 
debeat condemnari. Eo quoque nomine condemnandus eft quifque 
hoc judicio, quod forte circa fines aliquid malitiole commilit; verbi 
gratia, quia lapides finales furatus eft, vel arbores finales excidit. Con¬ 
tumaciam quoque nomine quifque eo judicio condemnatur , veluti ft 
quis jubente judice metiri agros pafius non fuerit. 



Si finium regunuorum.] The writs de per am- with him the parties and their neighbours, and 
bulatior.e facienda , and de rationnbilibus di-rips , (hall make perambulation, and fix the bound:-, 
are of the fame ufe in the law of England, as at they were before, but, if one lord incroaches 
the judicium f.nium regundonon ill the Roman law. upon another, and will not agree to a peram- 
The writ de fenmbulatiene lies, when two bulation, the party aggrieved fnall have the 


lordfhips are near each other, and fome in- writ rationabilibus dirips againll the other, rid. 

* - « •• • i - ■ f i i ( j I % I 


made ; lor then, 


croachmer.t hath been made; ior the 
a lie nr of both lords, the IheriiF fiiall 


by Terms de la ley, and FiczLvrberfs it at . brer. p. 


take 


503.309 
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TiTulus Decimus-octavus. 


De publicis judiciis. 


D. xlviii. T. 1 4 



De differentia a privatis. 

UBLIC A judicia neque per a&iones ordinantur, neque omnino 
quicquam fimile habent cum caeteris judiciis, de quibus locuti 
fumus: magnaque diverfitas eorum eft et in inftituendo et in exer- 
cendo. 

Publicjudgments are not introduced by a Elions •, nor are they in any thing fimilar to 
the other judgments , of which we have been treating. They aJfo differ greatly from 
one another in the manner of being injlituted and profecuted. 

Etymologia . 

. Publica autem didta funt, quod cuivis ex populo executio eorum 
pkrumque datur. 




i. Thefe judgments are denominated public, or popular , becaufe , in general , they 
may be fued to execution by any of the people. 

Divijio . 

§ II. Publicorum judiciorum quaedam capitalia funt, quaedam non 
capitalia. Capitalia dicimus, quae ultimo fupplicio afficiunt homines, 
vei etiam aquae et ignis interdi&ione, vel deportatione, vel metallo. 
Caetcra, ii quam infamiam irrogant cum damno pecuniario, haec publica 
quidem funt, fed non capitalia. 

§2 .Of tbfe judgments feme are capital , and others net capital. Thofe, we term 


by which a criminal isprohibited fromfii 

c Jhe other ju 


condemned to death 


ll 



which 


fined and 


public indeed , but xct not up 


Excmpi a 


y 


de lre fa majeflate. 


§ III. Publica autem judicia haec funt. Lex Julia majeftatis, qua? in 
eos, qui contra imperatorem vel rempublicam aliquid moliti funt, 
fuum vigorem extendit. Cujus poena nnimcE amiiTionem fuftinet, et 
memoria rei etiam poft mortem damnatur. 

§ 3. The following laws denounce public judgments. The law Julia majeftatis extends 
ids force againfl thofe , who l ave been hardy enough to undertake any enterprize againft 

the 
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the emperor or the republic. ‘The penalty of this law is the lofs of life , and the very 
memory of the ojfendor becomes infamous after his death. 

Lex Julia majedatis] vid.ff.^Z.t.^. and judgment in the cafe of a woman is,—“ that 

Calvin s lexicon juridicum. “ flie (hall be drawn and burned.” 

In England the dated judgment for high- In this judgment is implied the forfeiture of 
treafon, in all cafes except counterfeiting the all the offendor’s manors, lands, tenements, 
coin, is, that the offendor (hall be drawn to the and hereditaments: his w'ife loles her dower : 
place of execution, and there hanged by the his children become bafe and ignoble: he lofe* 
neck and cut down alive ; — that his intrails his pofterity ; for his blood is llained and cor- 
(hall be taken out and burned, his head cut rupted. All his goods and chattels are likewile 
off, his body quartered, and his head and quar- forfeited. 3 Co. inf. 210. 211. Strabnn j Donat. 
ters put up, where the king (hall dired. —The fupp. Hales pi. of the crovcn, 268. 



§ IV. Item lex Julia de adulteriis coercendis, quse non folum teme- 
ratores alienarum nuptiarum gladio punit, fed et eos, qui cum mafoulis 
nefandam libidinem exercere audent. Sed eadem lege etiam ftupri 
flagitium punitur, cum quis fine vi vel virginem vel viduam honefte 
viventem ftupraverit. Poenam autem eadem lex irrogat ftupratoribus ; fi 
honefti funt, publicationem partis dimidiae bonorum j fi humiles, cor¬ 
poris coercitionem cum relegatione. 



Lex Julia. J 


ff. 48. t. 5. ad legem J. 


de adulteris coercendis. 


Sodomites and mifereants fhr.ll be burned :— FJ.ta 
writes, that they ihall be buried alive; 


1 r+ 

i i 


_ M 

Gladio punit.] In England, and mod other routes et fodomitec in terra viv: icnfcJicmtur. 

countries at this day, adulterers are punilhed The author of the minor alfo delivers hhni 

by fine. much to the fame purpofe ; and add., that 

Cum mafeulis nefandam libidinem.] The domie ejl crime de majejlie vers le rov cele,Ire. id : 

crime here meant is buggeiy or fodomy ; under at this day by 25 Hen. 8. cap. 6. and 5 Eiic. 5 

which words all unnatural carnal copulations the commiters of this crime, whether male or 

are to be underdood. The antient Enf ijb law- female, are no otherwile punifhable, than as 

yers all agree, that it ought to be punilhed with common felons, who are denied the benefit of 

death, ultimo fnpplicio ; tn.V tiny cider, as to the clergy. 3 Co. injl. cap. 10. PL.j.I. tl. cj 


the manner of inflicting it. Britton lays, that the crew, lib. j. cap. 4. 


De ficariis . 

§ V. Item lex Cornelia de ficariis, quad homicidas ultorc ferro per- 
fequitur, vel eos, qui hominis occidendi caufi cum telo ambulant. 
Telum autem, ut Cajus Roller ex interpretatione legum duodectm tabu- 
larum feriptum rcliquit, vulgo quidein id appellatur, quod area mirthur, 
fed et nunc omne lignidcat, quod manu cujufque jacitur. Sequitur ergo, 


ut lignum, et lapis, etkrrum, hoc nomine contineantur j dictum ab eo, 

quod 


V 
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quod in longinquum mittitur, a Graeca voce mAa figuratum. Et 


Jignificationem invenire pofliimus et in Graeco nomine: nam, quod nos 
telum appellamus, illi #gA & appellant dito ra (ZzWiaSrzi. Admonet 
nos Xenophon; nam ita fcribit ; K<tt tcl ( 3 ehn Ijjlh ipzpih, A oy%z, 
jubxlctj atevfcvxi, 7rA«~c» 3 xai Ai 0 oi. Sicarii autem appellantur a iica, quod 




heat ferreum cultrum. Eadem lege et venefici capite damnantur 


qui artibus odiofis, tarn 


quam fufurris magicis, homines 


ciderintj vel mala medicamenta publice vendiderint. 

§ 5. The law Cornelia de ficariis punipes thofe, who commit murder , with death 


Ifo theft' 


r* 

ce 


ho cam weapons, called tela, with an intent to kill 


The term 


* 

pot from a bo 


Caiush interpretation, commonly fignifi 


an arrow made 


but 


thro 




fed to denote any tniffive weapon, or whatever 

... _ ~ 4 /% Asa /> s' 


from the hand: it therefore follows, that a club , <2 ft 


piece 


iron. 


be comprehended under that appellati 


The word telum 


'identlx derived 


from the Greek adverb th*ov, procul, becaufe thrown from a diftancc. And we may 
trace the fame analogy in the Greek word ; for what we call telum, Greeks 


from 


throw \ and of this 


formed by Xenopho 


ilor.es. 


a 


vho writes thus. — Darts alio were carried, fpears, arrows, flings, and a mul- 
itude of Hones, Aft'cffms and murderers are called ficarii from lie a, which Signifies 
ijhcrt crooked /word tr pony ord. The fame law alfo inf dills a capital punipment upon 
hofe , who pradlife odious arts, or fell pernicious medicaments, occafioning the death 


of mankind, as well by poift 

Lev Cornelia de ficariis.] n/ 


bv magical 


ft 






“ or conjuration of any evil and wicked fpirit; 
“ or lhall coniult, covenant with, entertain. 


Vciu.f.ci capite damnantur.] In England all “ imploy, feed, or reward any evil and wicked 

perfons fjfpected of conjuration, witchcraft, or “ ip.iit to and for any intent or purpofe;-. 

inchantments, wtre nntientiy cited into the fpi- “ or take up any dead man, woman, or child, 
ritual courts, where, if they were found guilty, “ out of his, her, or their grave, or any other 
fentence was pronounced ; upon which the aid “ place, where the dead body refleth, or the 
of the leader power was demana.d by the ec- “ lkin, bone, or any other prat of any dead 


clefiailic.d judge, and the fuppofed delinquents 




perion, to be implored in any manner of 

A X « A 


were burned, a- heretic-., by virtue of the writ (i witchcraft, inchantment, charm or lorccry, 
,.v l-.tnti:o 1 which was not taken “ whereby any perlen lhall be killed, deilroy- 


r.w.iy, till the jth oi Claries the zd, cap. 9. “ ed, walled, coniumed, pined or lamed in 

: C-. Ip. 44. ac. “ his or her body, or any part thereof; that 

Thu- the ecclefaftical judges had the intirc “ then every fuch oilendor, or offend or;, their 
jurii'diftion in re freed to ibreeries and inchant- “ aiders, abettors, and counfliors, being of 
nients, which were all ranked under the general “ any of the fa id offenles du!v and lawfully 
term In refe-y till the llatute of the ^3 H. 8. “ eor.vifted, dial! lufllr pains of death, as a 

which was the frfl llatute, by which any of “ felon or felons, and lhall !ofe the benefit of 


thefe ofFerfis were made felony; but this aft 
was repealed by the* ill of EJzv. 6. cap. 12. 


“ clergy and fanftuary. 

“ .And farther, to the intent, that all manner 


Conjuration and the invocation of wicked “ of practice, ufe or exercifc of witchcraft, in • 

fpirits were afterwards made felony by 5 Eliz. “ chantment, charm, or l'orcery, fhould be 

cap. And again, by a llatute in the firil “ from henceforth utterly abolifhed, be it en- 
y ear of Jams the firil, by which the 5t.l1 of E- “ ah ted, that, if anv perfon, or perion:, (hall 

li::.. is repealed. “ boro and after the feafl of St. MicLvd next 


Ir:. is repealed. 

The iilof Jac. 1. cap. 12. is to the following “ coming, take upon him or them bv witch- 
purport. “ craft, inchantment, charm, or l'orcery, to 

“ r Iliat the aft of 5 Eliz. againft conjurati- “ tell or declare in w hat place anv treafure 
“ ons, inciiantroents, and witchcrafts, be utterly “ might be found, or w here goods, or things 


aft 


repealed. 


practice 


That it any perfon or perfons “ loll or ilolen, fhould be found, or to the 


“ intent to provoke any perfon to unlawful 

ioee. 
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* love; or whereby any cattel or goods of 
‘ any perfon, fhall be deftroyed, watted, or 
« impaired; or to hurt or deftroy any per- 
‘ fon in his or her body, altho’ the fame 

* be not effected; that then all perfons, fo 
‘ offending, and being convifted, fhall fuffer 
‘ a year’s imprifonment, and Hand in the pil- 
‘ lory once every quarter for fix hours, and 
‘ there openly confefs his, or her error, and 
‘ offenfe.” The fecond offenfe is felon} - , i Jac. i . 

cap. 12. 

Lord Coke hath written a learned comment 
upon this ftatute, in which he declares, that it 
would be a very great defeft in government to 
fuffer fo great an abomination, as conjuration, 
witchcraft, andforcery, to pafs with impunity. 

3 '"ft- 44- 

But the tendency of the flatute of the i ft of 
James the ift may beft appear from the cheats, 
perjuries, and various other mifchiefs, which it 
produced, to the ruin of many innocent perfons; 
all which are but too well known to require any 
particular mention. This aft neverthelefs con¬ 
tinued to be a fcandal and reproach to the 
good fenfe of the nation, till the 9th year of 


George the 2d, when it was enafted by parlia¬ 
ment-“ That the ftatute, made in the firft 

“ year of king James the firft, intituled, An 
“ ad againjl conjuration , witchcraft, and dealing 
“ with evil and wicked [pints, fhall be repealed 
“ and utterly void, except fo much as repeals 
“ the ftatute of the 5th of Elizabeth , intituled 
" an aft againft conjuration, &c. &C .— that an 
“ aft pafl'ed in Scotland, in the ninth parlia- 
“ ment of queen Mary, intituled, Anentis witch - 

“ crafts , fhall be repealed-and that from 

“ the 24th of June no profecution, fuit, or pro- 
“ ceeding, fhall be carried on againft any per- 
“ fon for witchcraft, forcery, inchantment, or 
“ conjuration, or for charging another with any 
“ fuch offenfe, in any court whatfoever in 

“ Great Britain -but that any perfon, pre- 

“ tending to exercife witchcraft, tell fortunes, 
“ or difcover ftolen goods, fhall fuffer impri- 
“ fonment for one whole year, ftand in the 
“ pillory once every quarter for an hour, and, 
“ if the court fhall think proper, be obliged to 
“ give fureties to behave well for the future.” 
9 Geo. 2. 


De parricidiis . 

§ VI. Alia deinde lex afperrimutn crimen nova poena perfequitu 


quae Pompeia de parricidiis 


filii 


omnino affetftionis 


qua cavetur, ut, fi quis 
quae nuncupatione par 


fata praepa raver it, (five clam, five palam, id aulus fuerit 


nec 


dolo malo id fadtum eft, 
fit, poena parricidii puniatur 


fed 


nequ 






exiftit, licet 
ladio, neque ignibus, 
culeo cum cane, et 


neque ulli folemni poenai fubj 

gallo gallinaceo, et vipera, et fimia, et inter eas ferales anguftias 


prehenfus, (fecundum quod 


qualitas tulerit,) vel in vicinum 


mare 


amnem, pro 


incipiat 


et ei cce 


1 


quis autem 


perftiti, et terra mortuo, aufer 
aftinitate perfonas conjumftas i 


uiu virus 
atur. Si 


poenam legis Cornelia de licariis fuftinebit. 

§ 6. The law Pompeia de parricidiis infiias a new punifiment upon thofe , who 
nmit parricide , which is tbs mail execrable cf all crimes and by this law it is 


alained* tl 


publicly or p 


haflens the death of a p 


child\ or cf any perfon comprized under the tye , or denomination , of a parent , Jl 


be punifeed as a commitcr cf pat 


i 


any one , 


w 


ho hath advij 


been privy to the death of ary Gf thefe perfons , is alfo guilty of parricide , altho ’ hi 
n - 7 . TjJ their family. A criminal , in cafe of par 


fir anger , and 
neither put to death by the f 
the law directs, that he fhall be fewed up in a kind cf fack 


is 

is 


by fit 


by any other ordinary punifiment •, for 

ith a dev* a cock* a 


Zi 


viper , and an ape, and , being put up in this horrid inclofure, foall be thrown eitl 


the fea , or an adjacent river , according to the fit nation of the pi 

N 


pm 
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punifljment is infiifted: thus, whilefi he is yet alive, he is deprived of the very ele¬ 
ments ; fo that his living body is denied the benefits of the air , and his dead body the 
ufe of the earth. But, if a man is guilty of the murder of any other perfons, related 
to him, either by cognation or affinity, he is only fubjeft to the punifhment inflifted by 
the law Cornelia de ficariis. 

Pompeia de parricidiis.] vid. ff. 48. t. 9. diftinguilhed, as to the punilhment infli&ed 

Cod. 9. /. 17. De lege Pompeia de parricidis. upon criminals. 

In England parricide and homicide are not 



§ VII. Item lex Cornelia de falfis, quae etiam teftamentaria vocatur, 
poenam irrogat ei, qui teftamentum vel aliud inftrumentum falfum 
feripferit, fignaverit recitaverit, fubjecerit, vel lignum adulterinum 
fecerit, fculpferit, exprefierit, feiens, dolo malo. Ejufque legis poena in 
fervos ultimuin fupplicium eft ; quod etiam in lege Cornelia de ficariis 
et veneficis fervatur: in liberos vero deportatio. 

§ 7. ‘The law Cornelia de falfis, which is alfo called teftamentaria, punifhes any 
man, who knowingly and with a fraudulent intent, hath writen, figned, dictated, 
cr produced a falfe will', or any other inftrumentit alfo punifhes evttry one , who hath 
made, ingraved, cr in any j manner counterfeited the feal of another. The punifhment 
infixed by the law upon flaves in thefe cafes is death , but the punifhment of free perfons 
is deportation. 

Lex Cornelia de falfis.] mid.jf. 48. /. 10. 5 Eliz.cap. 14. 8 Geo. 1. cap. 22 . izGeo.x » 

Cap. 32. 2 Geo. 2. cap. 25. 



§ VIII. Item lex Julia de vi publica feu privata adverfus eos exoritur, 
qui vim vel armatam, vel fine armis, commiferint. Sed, fiquidem armata 
vis arguatur, deportatio ei ex lege Julia de vi publica irrogatur: fi vero fine 
armis, in tertiam partem bonorum fuorum publicatio imponitur. Sin 
autem per vim raptus virginis, vel vidua?, vel fan&imonialis, vel alte- 
rius, fuerit perpetratus, tunc et raptores, et ii, qui opem huic flagitio 
dederunt, capite puniuntur, fecundum noftrae conftitutionis defini- 
tionem, ex qua hoc apertius polTibile eft feire. 


$ S. The law Julia, concerning public and private fc 
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De peculatu . 

§ IX. Item lex Julia peculatus eos punit, qui publicam pecuniam, 
vel rem facram, vel religiofam, furati fuerint. Sed, fiquidem ipfi judices 
tempore adminiftrationis publicas pecunias fubtraxerint, capitali ani- 
madverfione puniuntur: et non folum hi, fed etiam qui minifterium 
eis ad hoc exhibuerint, vel qui fubtradas ab his fufceperint. Alii vero, 
qui in hanc legem inciderint, pcenae deportationis fubjugentur. 

§ 9. The law Julia de peculatu purifies thofe, who have been guilty of theft , in 
regard to public money, or any thing, which is facred: and, if judges themfelves, 
during the time of their aiding as fuch, commit a theft of this kind, their punifhment 
is capital ; and the punifhment of all thofe, who ajfijl in fuch a theft, or knowingly 
receive the things fiolen, is alfo capital. Bui all other perfons, who offend againft 
this law, are only fubjehl to deportation. 

Lex Julia peculatus.] By the crime peculatus of money, which belongs either to the church, 
[fo called apecore, in which anticntly all riches or to the public in general. vid.ff 48. /. 13. 
confuted] is meant the Healing, or embezling, 

De plagiariis. 

§ X. Eft et inter publica judicia lex Fabia de plagiariis, qua; interdum 
capitis poenam ex facris conftitutionibus irrogat, interdum leviorem. 

§ 10. The law Fabia againft plagiaries is alfo numbered among public judgments ; 
but, in confequcnce of the imperial ccnftituticns, the offenders againft this law are 
fometimes punifhed with death, and(ometimes by a milder punifhment. 

Lex Fabia de plagiariis.] vid.ff. 48. /. 15. by the divine law, and the canon law. Exod- 
Cod. 9. t. 20. xxi. 16. Diut. xxiv. I. Decret. G. ix. lib. 5. 

A plagiary in this place denotes a manftealer, /. 18. de furtis. 
and is lo called from plagium, which fignifies But, in England, the Healing 01 man, woman, 
man-itealing. or child, [called in the law kidnapping\ is punifh- 

The punifhment of a plagiary is death both ed by fine, pillory, c 5 c. Raym. 474. 


De ambitu ^ repetundis , annona , rejiduis. 

§ XI. Sunt pneterea publica judicia ; lex Julia de ambitu, lex Julia 
repetundarum, et lex Julia de annona, et lex Julia de refiduis: qu x de 
certis capitulis loquuntur, et anirme quidem amiftionem non irrogant; 
aliis autem poenis eos lubjiciunt, qui prxeepta earum neglexcrint. 


§ 11. There are alfo other public judgments ; fuch are the Julian laws de ambitu, 
repetundarum, tie annona, de refiduis; which do not punijhwith death , but inflict 
other puni/hments upon thofe, who offend. 

Lex lulia de ambitu.] -rid. ft 48. t. 14. offices, ceafed to be criminal, and became 
The ciime, nliich the Romans tailed ctnbi- common among the Romans loon alter the de- 
tus, is ton.rnited hv p-oamins anv public of- molition of the republic ; and dim practice con- 
ficc v. it! 1 iroj.cv, v.r ./her g'it.. ; and it fee ms tinned, till Jsj'R.utv, becoming ilmiiblc of it's 
tone t iic fame o ferae in regard to temporal e\ il tendency, ia-orced the ant'ent laws in order 
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and perhaps, as Finny obferves, there may be Fortefcue , on the laws of England, declare* 
lefs reafon to prohibit this fpecies of commerce “ bribery to be a great mifprifion, which is 
in a monarchy than in a democracy. “ commited, when any man in a judicial place 

But in England the ftatute of the 5th and 6th “ takes any fee or penfion, robe or livery, gift, 
of Edvj. 6. rellrains “ all perfons, under pain “ reward or brocage of any perfon, who hath 
“ of forfeiture and difability for the future, “ to do before him any way, for doing his 
“ from buying certain offices, which concern “ office, or by color of his office, but of the 
** the king’s revenue, and the execution of “ king only, unlefs it be of meat and drink, 
“ juftice.” And under thefe offices not only “ and that of fmall value, cap . 51.” 3 Co, 

that of the chancellor of a diocefe is compre- infi. 143. 

hended, but alfo that of a commiflary and re- De annona.] The crime fraudata anncna is 
gilter: for it was refolved in the cafe of doflor that of abufmg the markets, by raifmg the 
~Ire-vcr, the chancellor of a diocefe in Wales, price of provifions, foreftalling, monopolizing, 
that both the offices of chancellor, and regifter, itfc. 

are within the ftatute, becaufe they concern This offenfe is punilhable in England by im- 
the adminiflration of juftice. 3 Co.injl. 148. prifonment and forfeiture of the goods or 
12 Co. rep. 78. 79. 3 Lev. 289. Woodward merchandife foreftalled. See 25 Ed. 3. cap. 3. 

•v. Fox. 2 Ric. 2 . cap. 2. 27 Ed. 3. cap. 11 . 5.6, 

Lex Julia repetundarum.] This law forbids Echv. 6. cap. 14, 3 Co. infi.p. 193. 

s .11 perfons in public offices to take money or De refiduis.] Crimen refedui is commited by 
presents, either for adminiftering juftice, or retaining the public money, or converting it to 
commiting injuftice. Lege Julia repetundarum other ufes than thofe, to which it was appro- 

[ pecuniary;;/ ] tenetur , qui, cum aliquam potejlatem priated. Lege Julia de refiduis tenetur, qui publi- 
haberet , pecuniam ob judicandum, dccernendumve , cam pecuniam delegatam in ufum aliqutm rttinuit, 
acceperit. IF. 48. t. 11. neque in eum confumpft. ff. 48. t. 13. 



§ XII. Sed de publicis judiciis haec expofuimus, ut vobis poflibile fit, 
fummo digito, et quad per indicem ea tetigifTe: alioqui diligentior 
corum fcientia vobis, ex latioribus digeftorum feu pandedarumf libris, 
Deo propitio, adventura eft. 

§12. But it is now time to conclude our injlitutes ; and we declare it to be our 
intent, that this brief expofition of public judgments Jhould ferve only , as an index, 
lo give a general idea of that knowledge, which, thro * the bleffing of God, may be 
snojl fully and particularly obtained, by peruftng the digejls with a diligent attention % 
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De defcendentium fuccejfione , 

I quis igitur defcendentium fue- 
rit ei, qui inteftatus moritur, 

cujuflibet naturae aut gradus, five ex 
mafculorum genere five ex faemi- 
narum defcendens, et live fuae po- 
teftatis five fub poteftate fit, omni¬ 
bus afcendentibus et ex latere co- 
gnatis praeponatur. Licet enim de- 
fundus fub alterius poteftate fuerit, 
tamen ejus filii, cujuflibet fexus lint 
aut gradus, etiam ipiis parentibus 
pncponi praecipimus, quorum fub 
poteftate fuerit, qui defundus eft, 
in illis videlicet rebus, quae, l'ecun- 
dum noftras alias leges, patribus non 

acquiruntur: nam in ufu harum re¬ 
rum, qui debet acquiri aut fervari, 

noftras de his omnibus leges paren¬ 
tibus cuftodimus: fic tamen, ut, ft 
quern horum defcendentium filios 
relinquentem mori contigerit, illius 
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fuas potefiatis inveniantur; tantam 
de hereditate morientis accipientes 
partem, quanticunque Tint, quan- 

yovzve 9 zi WZ£IY\V, ixofjugzjo* r\v tam eorum parens, fi viveret, habu- 
Tivoc hx^oyflv in ftirpes dgyou- ifiet: quam fucceflionem in ftirpes 
07T t Q zxxXzjzv zfti TXvJne vocavit antiquitas: in hoc enim or- 
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cum filiis et filiabus ex praemortuo 
filio aut filia nepotes vocari fanci- 
mus; nulla introducenda differen- 
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bus defeendentium difpofuimus. 


CHAPTER I. 


Of the fucccffion 



dependents. 


If a man dies inteftate, leaving a dependent of either fex or any degree, 
fuch dependent, whether he derives his defeent from the male or female line, 
or whether he is under power or nor, is robe prefered to all afeendents and col¬ 
laterals. And, a ! tho’ the deceale 1 was himfelf under parental power, yet we 
ordain, that his children of either fex or any degree ihall be prefered in fuccd- 
fion to the parents, under whole power the inteftate died, in regard to thofc 
things, which children do not acquire for their parents, according to our other 
laws •, tor we would maintain the laws in refpecl to the ufufrudt, which is allowed 
to parents: fo that, if any of the dependents of the deceafed fhould die, leaving 
fons or daughters or other dependents, they fhall fucceed in the place of their 
own father, whether they are under his power or fui juris , and fhall be inti¬ 
tuled to the fame fhareof the inteftate’s eflate, which their father would have had, 

if 
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if he had lived. And this kind of fucceflion has been termed by the antient 
lawyers a fucceflion in Jtirpes: for in the fucceflion of defcendents we allow no 
priority of degree, but admit the grandchildren of any perfon by a deceafed fon 
or daughter to be called to inherit that perfon together with his fons or daugh¬ 
ters, without making any diftindlion between males and females, or the defcen¬ 
dents of males and females, or between thofe, who are under power, and thofe, 
who are not. Thefe are the rules, which we have eftablilhed, concerning the 
fucceflion of defcendents. 

E l TK T MV* Si quis igitur.] The three firft different fons, already deadj to wit, three by 
chapters of this novel conftitution deferve the one fon, fix by another, and twelve by an- 
attentivc confideration of the reader, not only other, each of thefe clafles of grandchildren 
becaufe they contain the lateft policy of the civil would take a third of the eftate without any re¬ 
law in regard to the difpolition of the eftates of gard to the inequality of the numbers in each 
inteftates; but becaufe they are the foundation clafs. But, as to this point in England , the 
of our ftatute law in this refpeft. vid. Holt's law-reports mention no judicial determination ; 
cafes, p. 259. Peere Williams s rep. p. 27. Prec yet it leems probable, that the courts, in which 
in chan. p. 593. Sir Thom. Raymond's rep. p. 496. diftributions are cognifable, would order the di- 
.And they are Hill almoft of continual ufe, by vifion of an eftate in fuch a cafe to be made per 
being the general guide of the courts in England , Capita ; and this, partly from a motive of equi- 
which hold cognifance of diftributions, in all ty, and partly from a confideration of the intent 
thofe cafes, concerning which our own laws have of the ilatute, relating to the eftates of inteftates; 
either been filent, or not fufficiently exprefs. for the ftatute direfts an equal and juji diftribu- 

E»« r« ra Ihu youuy. In proprii parentis locum tion : and, when the aft mentions rejprefentation, 
fuccedere.] Nothing is more clear in the civil itmuft be underftood to refer to it, m thofe cafes 
law, than that grandchildren, even when alone, only, where reprefentation is neceffary to prevent 
(altho’ they defcend from various ftocks and are exclufion, but not to refer to it in thofe cafes, 
unequal in their numbers,) would take the where all the claimants are in equal degree, and 
eftate of their deceafed grandfather per Stirpes, therefore can take fuo quijque jure, each in his 
and not per Capita. Suppofe therefore, that own right, vid. 23, 24, Car. 2, cap. 10. 
Tit ins fhould die leaving grandchildren by three lib. 3. Inft. pag. 4 . 
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♦ 

De afeendent turn fuccejftone. 

I igitur dcfun&us deicendentes 

quidem non reiinquat heredes, 

pater autem aut mater aut alii pa- 

rentes ei fuperiint, omnibus ex la¬ 
tere cognatis hos praeponi fancimus, 
exceptis folis fratribus ex utroque 
parente conjundtis defundto, ficut 
per fubfequentia deciarabitur. Si 
autem plurimi afeendentium vivunt, 
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CHAPTER II. 

Of the fucceffion of afcendents. 

But, when the deceafed leaves no dependents, if a father, or mother, or any 
other parents, grand-fathers, great-grand-fathers, &c. furvive him, we decree, 
that they fhall be prefered to all collateral relations, except brothers of the 
whole blood to the deceafed, as lhall hereafter be more particularly declared. 
But, if many afcendents are living, we prefer thofe, who are in the neareft de¬ 
gree, whether they are male or female, paternal or maternal; and, when le- 
veral afcendents concur in the fame degree, the inheritance of the deceafed mu ft’ 
be fo divided, that the afcendents on the part of the father may receive one half, 
and the afcendents on the part of the mother the other half, without regard to 
the number of perfons on either fide. But, if the deceafed leaves brothers and 
fillers of the whole blood together with afcendents, thefe collaterals of the 
deceafed lhall be called with the neareft afcendents •, and, altho the furvivirg 
parents are a father and mother, the inheritance mull be fo divided accord¬ 
ing to the number of perfons, that each of the afcendents, and each of the 
brothers, may have an equal portion; nor lhall the father, in this cafe take to 
himfelf any ufufruft of the portions belonging to his fons and daughters, be- 
caufe by this law we have given him the abiolute property of one portion: 
and we fuffer no diftindlion to be made between thofe perfons, who are caked 
to an inheritance, whether they a;e m21es or females, or related by males or fe¬ 
males, or whether he, to whom they fucceed, was, or was not, under power, at 
the time of his d.ceaie. 


F.I xa* vfxtilriras. Si et pater aut 
mater fuerint.] By the Law of England, when a 
perfon dies inteflate, leaving a father, the father 
is folely intituled to the whole perknai eilate of 
the intellate, exclufive of all others; and an- 
tiently, [i- e. in the reign of Henry the firll. 
vid. 11 . Her. primi, Wilkins editore, p. 266.J 
a furviving fatner, or mother, could have taken 
even the real eilate of their deceafed child. But 
this law of fuccefhon was altered foon after¬ 
wards ; for we find by GJanville, that, in the 
time of Henry the fecond. a father or mother 
could not have taken the real eilates of their de¬ 


ceafed children, the inheritance being then car- 

• «« 1 l • * 1 ^ 'ft 


ried over to the collateral line. 


lib. 7. cap. i, 2, tec. I fare M ill,cam 50. rVn< 
it has ever fince been held as an inviolable rna 


id. Glanville, 

urn co. And 


xim, that an inheritance cannot afeend. Co. 
hit. 11. a. But this alteration in the law, made 
fince the reign of Henry the firll, did not extend 

to perfonal eilate, fo that, before the ftatute of 


the firll of James the fecond, if a child had died 
inteflate without a wife, child, or father, the 
mother would have been intituled to the whole- 
perfonal eilate, exclufive of the brothers and 
fillers of the intellate; but it is ena&ed by that 
ilatute, “ that, if, after the death of a father, 
“ any of his children fhall die intellate, without 
“ wife or children, in the life time of the mo- 
ther, every brother and filler, and their re- 
“ prefentath es, fhall have an equal lhare with 
“ her.” 1 Jac. 2. cap. 17. § 6. 

But fhould it here be afked, whether the bro¬ 
ther of an intellate would exclude the grandfather 
by the civil law? the novel appears at firft fight 
to anfwer it very fully in the negative by enacting, 
“ that, if the d< ceafei leaves brothers and Jijiers 
“ together nxith ajeendents in the right line, theft 
“ collaterals Jhall be called nvith the neareft ajeen- 
“ dents, ifef' And indeed the generality of 
writers; namely, Cudelin , Forjler, Ferrlere, Do- 

mat, and others, all underlland this paflage, as 

admitting 
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admitting afcendents and brothers to take joint¬ 
ly ; yet a contrary interpretation has been given 
by Tome civilians, of whom Voet is the principal, 
whole reafonings in fupport of it are therefore 
here copied at large. 

“ Iilud non fatis expeditum eft, an eti.im cum 
“ avo aut proavo, ubi alius proximior afeendens 
“ non eft, fratres germani ejus, qui defunftus 
“ eft, concur; ere debeant, an magis avo proa- 
“ vove prxferendifunt, eoiqueexcludant ? Con- 
“ curium enim afeendentium naturaliter gradu 
“ remotiorum, quos nullus intermedius exiftens 
u excludit, cum tratribus germanis defunfti tu- 
•* entur plerique, moti eo, quod cum proxime 
<• afeendentibus fratres veniunt. vid. novel. u8. 

“ 1'roximus autem fit, quem nemo antecedit.” 

“ Sed Juris rationibus convenientius videtur, 

“ avum proavumve defundii a fratribus ejus 
“ germanis in fucceflione excludi,- quia Impe- 
“ rator in dida novella 118. emphatice dixit, 

“ fratres et forores cum preximis gradu afeendenti- 
“ bus vocari; qualis mentio froxirmorum gradu 
“ inutilis plane ac fuperflua eflet, ft non per 

gradu proximo! denotarentur illi, qui in primo 
“ lineac alcendentis gradu font j cum juris certi 
«< atque indubitati fit, nunquam in afeendente 
« linea locum eflfe juri repraefentationis, per quod 
*t remotior fubintraret in locum proximioris de- 
*( fundi; atque adeo fufFeciftet, ft generaliter 
“ expreflum eflet, fratres cum afeendentibus vo- 
“ cari. Ne dicam hoc ipfo, quo in linea afeen- 
“ dente reprrefentatio perfonai proximioris ad- 
“ mifla non eft, fieri non pofle, ot avus vel pro- 
“ avus defundi, qui a patre vel mat re defundi 
“ certo certius exduditur, concurreret cum fra- 
“ tribus, qui cum patre matreque defundi con- 
“ currunt. Quibus accedit, quod fententia, de 
“ avo defundi cum germanis ejas fratribus con- 
“ currente, ad abfurda ducit. Si enim verum 
t( eft, quod in cafu quo fratres et forores cum 
“ proximis gradu afeendentibus ita concurrant, 

“ ut hereditas inter eos fecundum perfonarum 
“ nuxnerum dividenda fit, ac afeendentium et 
“ fratrum finguli aequalem habeant portionem 
“ fecundum d. nov. no. eveniret neceflario, ut 
“ remociores alcendentes ob defedum proximio- 
« rum cum fratribus defundi concurrentes plus 
“ fratribus nocituri eftent, quam proximiores ; 

“ dum, pofitis duobus fratribus germanis de- 
“ fundi, pater et mater concurrens duas tantum 
“ partes arquales auferendo efRcerent, ut fratres 
“ finguli qua ram hereditatis fraternae partem 
“ capiant; c^aruor autem avi aviaeque exiftentes, 
“ viriles totidem partes occupando, non nifi fex- 
“ tam fingulis defundi fratribus reliduri eftent; 
“ ficuti tantum partem decimam duo fratres fin- 
“ guli efieut habituri, fi cum proavis atque pro- 

aviabus (qualesoctoefie poftunt) deberentcoo- 
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“ currere. Qjtarn aates a radon* id ftltonttm 

“ fit, ut magis alii» concurfu fuo noccantremo- 
“ tiores, quam qui ejufdem linos proximioreu 
“ funt, nemo, ut opinor, non fponte fatis agno- 
“ feit. Denique tanttfm conctirfum efTe fratrum 
“ cum patre et matre, non vero cum aliis afeert- 
“ dentibus remotioribus, ubi pater materque dc- 
“ ficit, aperte probant verba novella? 118. dum 
“ illic dilerte cautum, fi cum afeendentibus in- 
“ venruntvrr fratres aut forores ex utrifque pa- 
“ rentibus conjundi defundo, eos cum proximis 
** gradu afeendentibus vocari, Ji aut pater aut tnalcr 
“ fueriut: unde fequitur, eos non omm cafu, nec 
“ promifene cum omnibus afeendentibus, venire; 
“ fed fi pater aut mater futrint: ideoque mox igi- 
“ tur fubjicitur, in hoc cafu patrem nullum ufum 
“ ex fill or um aut fill arum port tone pofie fibi penitus 
“ vindicate, nulla avi fada mentione ; cum ta« 
“ men id avo reque interdicendum fuiflet, fi et 
“ avus cum defundi nepotis fratribus fuccedere 
“ potuiffet, dum fratres fuccedentes aeque potu- 
“ iflent in avi quam in patris poteftate efle. Ut 
“ proinde nihil in contrarium efficiat, quod, in 
“ jure, proximus dicatur, quem nemo antecedit: 
“ cum id turn demum admitti debeat, tjuando 
“ nulla inde abfurditas profluit; prout in hoc 
“ cafu futurum, fapra monftratum eft.” vid. 
Joatmis Voet. com. ad Pande&as, tom. 2. lib. 
38. t. 17. $ 15. 

But this queftion feems now to be fettled in 
England in confequence of three determinations 1 
the firftof which was given in the Exchequer in 
the cafe of Poole verf. Wiljhaw on the 9th of July 

1708:--the fecond in the cafe of Nor bury 

verf. Vicars, before Mr. Fortefcue, Mafter of the 

Rolls in november 1749-and the third was 

delivered on the 14th of Jan. 1754, in the C3fe 
of Evelin verf. Eve/in, ,by the Lord Chancellor, 
who decreed in favor of the brother in exclu- 
fion of the grandfather, having founded his opi¬ 
nion partly in deference to the former determi¬ 
nations ; partly in confideration of the prefent 
common-law computation of degrees, relative 
to real eftates; and partly upon the benefit, 
which muft accrue to the Public by preferinT a 
younger man to an older, the brother of a ue- 
ceafed perfon to the grandfather, propter fpem ac- 

crefcendi. 

And it was alfo declared to be the opinion of 
the court, that, if the point in queftion had been 

res integra , and folely determinable by the Ro¬ 
man law, the decree would ftill have been the 
fame; which declaration, from fo high an au¬ 
thority, muft have great weight in ascertaining 
the meaning of the Novel, and muft incline ci¬ 
vilians in general to think more favorably for 
the future of loet's arguments, which were parti¬ 
cularly quoted and much relied upon by the court. 
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I igkur defun£fcu$ neque defcen- 

dentes neque afcendentes reli- 
querit, primos ad haereditatem voca- 

mus fratres et forores ex eodem pa- 
tre et ex eadem matre natos, quos 
etiam cum patribus ad haereditatem 




vocavimus. His autem non exiften- 

tibus, in fecundo ordine illos fratres 

ad haereditatem vocamus, qui ex 
uno parente conjundli funt defun&o, 

five per patrem folum, five per ma- 

trem. Si autem defiin&o fratres 
fuerint et alterius fratris aut fororis 


praemortuorum filii, vocabuntur ad 
haereditatem ifti cum de patre et ma¬ 
tre thiis,mafculis etfaeminis; et,quan- 

♦ 

ticunque fuerint, tantam ex haeredi- 
tate percipient portioncm quantain 
eorum parens futurus efifet acci- 

pere, ii fuperftes eflet. Unde con- 

fequens eft, ut, ft forte praemor- 

tuus frater, cujus filii vivunt, per 
utrumque parentem nunc defundtae 
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tem fratres per patrem folum forfan 
aut matrem ei jungebantur, praepo- 


iim. dmv, it mi rtf* nantur iftius filii P r0 P riis thiis > ,icet 

it a i f3xb[A8y SITS 7tgoe ntxjtoe etT£ in tertio Tint gradu, (five a patre five 
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neretur, fi viveret. Et ex diverfo, 


jjl£V 7CSgm xfeXQoe ll ixotl^nyo- fiquidem fuperftes frater ex utroque 

parente conjungitur defundo, prae- 

mortuus autem per unum parentem 

P 

jungebatur, hujus filios ab haeredi- 
tate excludimus ficut ipfe, fi vive- 
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jufmodi vero privilegium in hoc or- 
dine cognationis folis praebemus fra- 
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largimur. 
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ciu,m confcrimus, quando cum pro- 
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tur fratris et fororis filiis tale privile- 
gium dedimus, ut in propriorum pa~ 
rentum fuccedentes locum, foli in 
tertio conflituti gradu, cum iis, qui 

in fecundo gradu funt, ad hseredita- 
tem vocentur; illud palam eft, quia 

thiis defundi mafculis et fceminis, 
five a patre live a matre, praepo- 

nuntur, fi etiam ille tertium cogna- 


zyoitv. 
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tionis limiliter obtineant gradum, 
Si vero neque fratres, neque filios 

fratrum, ficut diximus, defundus re- 

liquerit, omnes deinceps a latere co- 
gnatos ad hacreditatem vocamus, fe~ 
cundum uniuscujufquegradus pra> 
rogativam, ut viciniores gradu ipli 
reliquis praeponantur. Si autem plu- 
rimi ejufdem grauus inveniantur, fe- 
cundum perfonarum numcrum in¬ 
ter eos haareditas dividatur: quod in 
capita noftr® leges appellant. 
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CHAPTER III. 

Of the fuccefjion of collaterals. 

If a man leaves neither defcendents nor afcendents at the time oF his death, 
we firft call his brothers and lifters of the whole blood, whom we have alfo 
called to inherit with the fathers of deceafed perfons. 

But, when there are no brothers of the whole blood with the deceafed, we 
call thofe, who are either by the fame father only, or by the fame mother. And, 
if the deceafed leaves brothers and alfo nephews by a deceafed brother or fitter, 
thefe ntphews (hall be called to fucceed with their uncles and aunts of the whole 
blood to the deceafed ; but, however numerous thefe nephews are, they (hall be 
intituled only to that (hare, which their parent would have taken, if alive. 
From whence it follows, that, if a man dies and is furvived by the children of 
a deceafed brother of the whole blood, and alfo by brothers of the half blood, 
then his nephews, [that is, the children of his brother, by the whole biood,] 
are to be prefered to their uncles and aunts •, for, altho* fuch nephews are them- 
felvcs in the 3d degree, yet they are prefered, as their parent would have been, 
if living. And on the contrary, if a man dies, and is furvived by a bro.her of 
the whole blood, and by children of a brother of the half blood deceafed, thefe 
nephews are excluded, as their father would have been, if he had lived. But 
among collaterals we allow the Privilege of reprefentation to the fons and 
daughters of brothers and fitters, and no farther; and we grant it only to 
brothers and fitters children, when they concur with their uncles or aunts, pa¬ 
ternal or maternal : for, when afcendents are called to inherit, we by no 
means permit the children of a deceafed brother or fitter to (hare in the 
fucceflion ; altho’ the father or mother was of the whole blood with the de¬ 
ceafed brother. But we have fo far allowed the right of Reprefentation to- 
brothers and fitters children, that being only in the 3d degree, they are called 
to inherit with thole, who are in the fecond : and this is evident, becaufe bro¬ 
thers and fitters children are prefered to the uncle and aunts of the deceafed, 
paternal as well as maternal; altho’ they are all in the 3d degree of cognation. 

But, if a deceafed perfon leaves neither brothers nor brothers children, we 
then call all the other collaterals, according to the prerogative of their refpe&ive 
degrees, prefering the nearer to the more remote; and, if many are found in 
the fame degree, the inheritance mutt be divided according to the number of 
perfons; and our laws dtttinguilh this manner of dividing an inheritance by call¬ 
ing it a divifon in capita. 


n e v ty.v Primes adharreci- 

tatem vocamus .1 We muft here obferve in rela- 

* 

tion to the diftindion between the whole blood 
and the half blood, that in England the rules of 
law are different, according to the nature of the 
eltate, which is to be taken; for, in cafe of lands 
the whoie blood is always prefered, and the 
half blood is no blood inheritable by del cent. I Co. 

juft. a. But, in refped to pcrfcnal eflate. 


the law has not always been fixed and certain ; 
inafmuch as the ilatute of the 23d of Car. JI. 

[for the better fet fitment of the efates of intefates') 

takes no notice of this diltindion between the 
whole blood and the half blood, but direds, that 
diftribution fhall be made among all thofe, who 
are in equal degree of kindred to the inteftate. 
But, it being certain, that brothers and fillers of 

the half blood are in the fame degree with bro¬ 
thers 
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thcrs and fitters of the whole blood, it hath been 
the general opinion, that brothers and Men of 
the half blood were intituled, by virtue of the 
ttatute, to an equal {hare of the inteftate’s eftate, 
with the brothers and fitters of the whole blood, 
altho’ there are feveral precedents of judgments 
given, ttnce the ttatute, allowing the half blood 
to have but an half {hare. But the law in this 
refpeft has been fully fettled ever ttnce the decree 
of the houfe of Lords in the cafe of Watt's and 
others verf. Crooke, upon an appeal from a decree 
in chancery, which had been given in favor of 


the half blood, and was affirmed by the Houfe. 

vid. Shower's Cafes in Par. 108. and Strahant 
Domat. 683. 

OvJi»i rfovu. Nullo modo.] “ Sancimus, ut, 
“ ttquis moriens relinquat afcendentium aliquem 
“ et fratres, qui poffint cum parentibus vocari, 
“ et alterius pratmortui fratris filios, cum afcen- 
“ dentibus et fratribus vocentur etiam prxmortui 
** fratris filii, et tantam accipiant portionem, 
“ quantam eorum futures erat pater accipere, £ 
“ vixittet.” vid. Nov. CXXVII. cap. t. 
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